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THE  SUPREME  COURT 


OF 


PENNSYLVANIA. 


EASTERN  DISTRICT— PHILADELPHIA  1862. 


The  City  of  Philadelphia  versus  The  American 
Philosophical  Society, 

Property  exempt  from  Taxation  for  State  and  City  Purpose$» — Origin 
and  History  of  the  American  Philosophical  Society. 

The  lot,  bnildiDgs,  and  hall  of  the  American  Philosophical  Society,  in 
Independence  Square,  in  the  oitj  of  Philadelphia,  are  not  liable  to  taxation 
for  state  and  citj  purposes. 

Error  to  the  District  Gonrt  of  Philadelphia. 

This  was  a  scire  facias  sur  claim  for  taxes  sued  out  February 
15th  1859,  by  the  City  of  Philadelphia  against  The  American 
Philosophical  Society,  in  which  the  following  ease  was  stated  for 
the  opinion  of  the  court  as  a  special  yerdict : — 

The  defendants  were  an  incorporated  company  before  the  28th 
of  March  1785,  at  which  date  they  obtained  all  the  right,  title, 
and  interest,  which  they  hold  and  enjoy  in  and  to  their  hall  and 
lot  on  the  west  side  of  Fifth  street,  96  feet  sonth  of  Chestnut 
street,  being  70  feet  front  by  50  in  depth,  by  and  under  an  Act 
of  Assembly  of  the  Commonwealth  of  Pennsylyania,  then  owning 
and  holding  as  public  property  the  same  as  part  of  the  State 

19) 
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10  SUPREME  COURT  [Philadelphia 

[City  of  Philadelphia  v,  American  Philosophical  Society.] 

House  Square,  now  known  as  Independence  Square,  and  by  and 
under  supplements  bearing  dates  the  14th  of  August  1786,  Feb- 
ruary 12th  1842,  and  March  13th  1847,  all  of  which  are  made 
part  of  this  case. 

That  for  the  following  years,  and  never  before,  the  City  of 
Philadelphia  caused  a  valuation  of  $10,000  to  be  made  by  the 
assessors  of  the  productive  part  of  said  premises,  and  for  those 
years  the  following  taxes  on  the  assessment  were  levied  and 
rated  on  the  said  premises  in  the  name  of  said  defendants, 
namely : 


CITY  TAX. 

STATE  TAX. 

For  1853, 

$148.00 

?30.00 

1854, 

150.00 

30.00 

1855, 

150.00 

30.00 

1856, 

190,00 

30.00 

1857, 

200.00 

30.00 

1858, 

185.00 

30,00 

$1023.00  $180.00 

Together,  $1203. 

It  is  agreed  that  the  use  and  occupation  of  the  hall  on  said 
premises  has  been  as  follows,  during  said  years :  The  defendants 
have  occupied  the  whole  of  the  second  floor  of  the  building,  and 
the  attics  on  the  third  floor  for  the  library,  place  of  meeting,  office, 
&c.,  also  two  rooms  in  the  basement  for  the  janitor.  The  lower 
floor  and  two  basement  rooms  are  leased  to  the  United  States 
since  July  1st  1854,  for  the  United  States  courts,  and  the  oflSces 
annexed  to  those  courts,  at  a  rent  of  $3000  per  annum ;  these, 
before  that  time,  were  occupied  by  the  mayor  and  attorneys  in 
1853  and  1854,  at  rents  amounting  to  $1160,  which  rents  have 
been  applied  or  invested  for  the  corporate  purposes  of  the  Phi- 
losophical Society. 

It  is  agreed  to  consider  that  the  claim  for  said  taxes  was  filed 
as  of  the  date  of  the  entry  of  said  action,  and  this  a  sci,  fa.  on 
said  claim.  It  is  agreed  that  a  levy  was  made  on  the  library  of 
said  society  in  November  1858,  and  suspended,  to  obtain  an  adju- 
dication of  the  defendants'  liability  to  said  taxes  assessed  on  said 
premises. 

If  the  court  shall  be  of  the  opinion  that  the  said  defendants 
are  legally  liable  for  said  taxes,  in  whole  or  part,  then  judg- 
ment shall  be  entered  for  the  plaintiffs  for  such  amount  as  by 
law  is  legally  due,  with  the  commissioners*  charges,  costs,  and 
interest,  legally  chargeable  in  addition  thereto,  the  same  to  be 
calculated  under  the  direction  of  the  court,  but  if  the  court  shall 
be  of  the  opinion  that  none  of  said  taxes  have  been  lawfully 
assessed  on  said  premises,  then  judgment  is  to  be  entered  for  the 
defendants,  with  legal  costs. 
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It  is  further  agreed  that,  by  articles  dated  the  22d  of  March 
1856,  the  said  defendants  did  agree  to  sell  said  hall  and  lot  to 
the  United  States  of  America  for  the  price  of  $78,000,  **  to  be 
used  for  the  accommodation  of  courts  of  justice,  and  offices  and 
officers  appertaining  thereto,  or  connected  therewith,  clear  of  all 
encumbrances,"  with  the  proviso  that  the  United  States  should, 
at  its  then  session,  make  an  appropriation  for  the  payment  of 
the  said  consideration,  which  Congress  did  make  by  the  Appro- 
priation Act  of  1856  (P.  L.  83),  which  sale  the  State  of  Penn- 
sylvania consented  unto,  in  pursuance  of  the  Act  of  1842, 
**for  the  purposes  and  business  of  courts  of  justice,  and  the 
offices  and  officers  connected  therewith:"  P.  L.  326;  and  that  by 
a  recent  act  the  Congress  has  authorized  the  resale  of  said 
property  for  not  less  than  $78,000.  That  the  United  States 
has  never  taken  the  title  for  the  said  premises,  nor  paid  the 
aforesaid  consideration  therefor,  but  have  continued  to  occupy 
the  same  under  the  rent  aforesaid. 

The  District  Court,  on  hearing  the  case,  entered  judgment  for 
defendants.  The  case  was  then  removed  into  this  court  by  the 
plaintiff,  when  the  entry  of  judgment  for  defendants  was  assigned 
for  error. 

David  W.  Sellers  and  Charles  U.  Lex  cited  all  the  Acts  of 
Assembly  exempting  property  from  taxation,  viz. :  the  Act  of 
March  1st  1780,  §  7,  1  Sm.  489;  Act  of  April  16th  1838,  §  29, 
P.  L.  525;  Act  of  July  2d  1889,  Id.  576;  Act  of  April  14th 
1851,  §  13,  Id.  625,  to  show  that  there  is  no  statute  which 
exempts  the  property  of  defendants  in  error,  and  argued  that 
there  was  no  valid  reason  why  a  tax  should  not  be  laid  upon  the 
"productive  part  of  their  premises,"  as  the  purpose  of  the  incor- 
poration is  not  for  "the  purpose  of  general  education,"  and 
therefore  not  within  the  meaning  of  the  above-mentioned  statutes : 
citing  The  Academy  of  Fine  Arts  v.  The  County,  10  Harris  499. 

Since  the  Act  of  April  14th  1851,  and  the  decisions  under  it, 
there  can  be  no  doubt  on  this  point,  this  court  having  repeatedly 
held  all  property  yielding  income,  or  receiving  protection  from 
the  state,  or  affording  means  of  livelihood,  and  which  is  not 
indispensable  to  the  purposes  of  exempted  property,  as  subject 
to  taxation,  unless  clearly  and  expressly  exempted :  Bank  v.  The 
Commonwealth,  10  Barr  451 ;  County  v.  James,  9  Harris  527 ; 
Miller  v.  Kirkpatrick,  5  Casey  229 ;  Gas  Company  v,  Chester 
Co.,  6  Casey  232;  Finley  v.  City,  8  Id.  381. 

Eli  K.  Price^  for  defendant  in  error,  cited  the  Act  of  March 
15th  1780,  incorporating  the  society,  to  show  that  it  was  consti- 
tuted for  liberal  and  enlightened  public  objects,  so  high  and 
important  that  the  public  law  of  nations,  which  cuts  off  inter- 
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course  between  belligerents  was  dispensed  with  in  its  favour. 
The  title  to  the  property  in  question  was  traced  from  its  pur- 
chase by  the  provincial  government  before  the  middle  of  the 
last  century,  and  the  Acts  of  Assembly  in  relation  to  it,  from 
1762  to  1867,  cited  to  show  that  so  far  as  a  grant  was  made  it 
was  for  a  "  public  use,"  which  use  was  kept  in  view  in  every  per- 
mission to  lease  or  sell  in  respect  to  the  rents  or  the  purchase- 
money,  the  reversion  being  in  the  state,  and  held  there  by  a 
condition ;  and  argued,  that  liability  to  taxation  would  be  incom- 
patible with  said  uses,  because  under  the  Act  of  February  8d 
1824  taxes  are  made  a  lien  on  real  estate,  under  which  the  pre- 
mises may  be  sold,  the  purchaser  taking  a  full  and  absolute  title : 
Act  of  1846,  Purd.  605,  pi.  21 ;  Delany  v.  Gault,  6  Casey  63. 

That  a  lien  which  would  authorize  the  sale  of  property  held 
for  public  use,  was  not  allowed  in  Wilson  v.  Commissioners,  7  W. 
&  S.  199.  That  there  can  be  no  action  where  there  can  be  no 
execution  to  enforce  the  judgment :  Williams  v.  Controllers,  6 
Harris  277 ;  Shaffer  v.  Cadwalader,  12  Casey  126. 

The  acts  exempting  property  from  taxation  are  not  invoked, 
for  such  property  never  was  subject  to  taxation :  Piper  v.  Singer, 
4  S.  &  R.  364.  The  hall  is  used  by  the  defendants  as  directed 
by  law,  and  there  is  no  precedent  for  taxing  a  part  of  property 
because  it  is  made  productive.  If  part  may  be  taxed  and  part 
sold  for  tlie  taxes,  an  anomaly  in  title  will  be  produced,  which  the 
Commonwealth  could  not  have  intended,  and  which  the  law,  in 
its  judicial  determinations,  will  not  create :  Keppell  v.  Bailey,  2 
Mylne  &  Keen  617 ;  Ackroyd  v.  Smith,  70  E.  C.  L.  Rep.  164. 

If  the  whole  can  be  taxed  and  sold,  the  will  of  the  legislature 
in  creating  the  society  would  be  defeated,  or  the  purchaser  would 
get  no  available  title ;  or,  if  he  could  get  a  valid  title,  he  might 
then  oust  the  United  States  courts,  who  are  in  possession  under 
an  Act  of  the  General  Assembly  of  Pennsylvania,  which,  like 
the  other  permissive  acts  on  this  subject,  has  regard  to  objects 
of  public  interest  consistent  with  the  original  grant. 

The  opinion  of  the  Court  was  delivered,  February  10th  1862,  by 
Read,  J. — Independence  Square  was  not  one  of  the  original 
squares  left  open  for  public  use  by  William  Penn  in  his  platform 
of  the  city  of  Philadelphia,  but  consisted  of  various  lots  pur- 
chased at  different  times  under  the  authority  of  the  legislature 
of  the  province.  The  intention  was  to  erect  a  State  House  and 
other  public  buildings  upon  it,  and  that  the  residue  of  the  square 
should  be  and  remain  a  public  green  and  walk  for  ever.  The  old 
court-house  had  been  built  in  1707,  in  Market  street  above  second 
street,  and  was  used  not  only  as  a  hall  of  justice,  but  also  as  a 
legislative  hall,  in  which  the  Provincial  Assemblies  transacted 
their  business,  and  the  general  elections  were  held  there.    By 
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the  directions  of  the  representatives  of  the  freemen  of  the 
province,  Andrew  Hamilton  and  William  Allen  purchased  certa^^n 
lots  on  the  south  side  of  Chestnut  street,  lying  contiguous  to  each 
other,  and  bounded  by  Delaware  Fifth  and  Sixth  streets,  and 
erected  thereon  the  present  State  House,  which  was  begun  in 
1729  and  finished  in  1734.  On  the  20th  February,  1735-6,  the 
General  Assembly  passed  an  act  vesting  the  State  House  and 
other  public  buildings,  and  the  lots,  in  other  trustees,  to  and  for 
the  use  of  the  representatives  of  the  freemen  of  the  province,  and 
to  and  for  such  other  uses  as  the  said  representatives  at  any  time 
or  times  thereafter  in  General  Assembly  met,  should  direct  and 
appoint.  "  Provided  always,  and  it  is  hereby  declared  to  be  the 
true  intent  and  meaning  of  these  presents,  that  no  part  of  the  said 
ground  lying  to  the  southward  of  the  said  State  House,  as  it  is  now 
built,  be  converted  into  or  made  use  of  for  erecting  any  sort  of 
buildings  thereon,  but  that  the  said  ground  shall  be  enclosed  and 
remain  a  public  open  ground  and  walk  for  ever.  * '  Another  contigu- 
ous lot  having  been  purchased  by  William  Allen,  and  both  he  and 
Andrew  Hamilton  having  died  without  executing  the  necessary 
assurances,  the  General  Assembly,  on  the  17th  January  1762, 
passed  an  act  vesting  the  whole  property  in  new  trustees,  for 
the  same  uses  declared  in  the  former  act,  and  under  the  same 
proviso,  with  an  immaterial  alteration  in  its  phraseology,  and  on 
the  14th  May  in  the  same  year,  they  passed  another  act,  author- 
izing the  trustees  to  purchase  the  remaining  lots  between  Chestnut 
and  Walnut  streets,  for  the  same  uses,  and  appropriated  five 
thousand  pounds  for  that  purpose.  By  the  first  of  these  acts, 
two  lots,  one  at  the  corner  of  Sixth,  and  the  other  at  the  corner 
of  Fifth  street,  were  directed  to  be  conveyed,  upon  the  payment 
of  fifty  pounds  for  each,  the  first  to  trustees  for  the  use  of  the 
county  of  Philadelphia,  for  erecting  a  public  building  for  the 
holding  of  courts  or  common  halls  for  the  said  county ;  and  the 
second  to  the  mayor  and  commonalty  of  the  city  of  Philadelphia, 
for  erecting  a  public  building  thereon  for  the  holding  of  courts 
or  common  halls  for  the  use  of  the  said  city. 

On  the  28th  February  1780,  the  General  Assembly  of  the 
Commonwealth  vested  the  State  House,  and  the  whole  lot  between 
Walnut  and  Chestnut  and  Fifth  and  Sixth  streets,  in  the  Com- 
monwealth, to  the  uses  and  trusts  theretofore  appointed  and 
and  limited.  The  legal  title  was  therefore  in  the  State  of  Penn- 
sylvania. From  a  club  called  the  Junto,  originated  in  1727,  by 
Benjamin  Franklin,  sprung  a  proposition  to  form  a  society  com- 
posed of  virtuosi  or  ingenious  men  residing  in  the  several  colo- 
nies, to  be  called  The  American  Philosophical  Society,  to  be 
held  at  Philadelphia,  being  the  city  nearest  to  the  centre  of  the 
continent  colonies,  communicating  with  all  of  them  northward  and 
southward  by  post,  and  with  all  the  islands  by  sea,  and  having  the 
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advantage  of  a  good  growing  library.  It  was  made  in  the  form 
of  a  circular,  signed  by  Franklin,  which  bore  date  the  14th  of 
May,  1743  old  style,  corresponding  in  the  new  calendar  to  the 
25th,  which  is  considered  as  the  birth-day  of  the  present  institution. 
In  1744,  the  society,  so  far  as  relates  to  Philadelphia,  was  ac- 
tually formed,  and  had  several  meetings  to  mutual  satisfaction, 
of  the  nine  original  members  of  the  Philosophical  Society.  Six, 
including  the  three  oflBcers,  President  Hopkinson,  Treasurer 
Coleman,  and  Secretary  Franklin,  are  known  to  have  belonged 
to  the  Junto. 

Out  of  another  Junto,  established  in  1750,  arose  another  body 
in  1756,  called  "  The  American  Society  for  Promoting  and  Pro- 
pagating Useful  Knowledge,"  held  at  Philadelphia ;  and  in  No- 
vember 1768,  the  name  being  changed  to  the  American  Society 
held  at  Philadelphia  for  Promoting  Useful  Knowledge,  Dr. 
Benjamin  Franklin  was  elected  its  President.  The  first  institu- 
tion, The  American  Philosophical  Society,  was  also  revived  about 
the  same  time,  and  on  the  9th  February  1768,  ex-Governor 
Hamilton  was  elected  President  of  this  body. 

On  the  2d  January  1769,  these  two  institutions  having  merged 
themselves  into  one  body,  being  the  present  "American  Philo- 
sophical Society  held  at  Philadelphia,  for  Promoting  Useful 
Knowledge,**  Dr.  Benjamin  Franklin  was  elected  President,  and 
Dr.  Thomas  Cadwalader,  Dr.  Thomas  Bond,  and  Joseph  Gallo- 
way, Esq.,  were  elected  Vice  Presidents.  The  Society,  aided 
by  the  General  Assembly  of  the  Province,  erected  three  tempo- 
rary observatories,  one  at  Philadelphia,  the  other  at  the  resi- 
dence of  Mr.  Rittenhouse,  in  Newton  township,  Montgomery 
county,  about  twenty  miles  north-west  of  Philadelphia,  for  observ- 
ing the  expected  transit  of  Venus  that  was  to  occur  on  the  3d 
of  June  1769. 

Measures  were  also  taken  for  making  observations  at  Cape 
Henlopen,  on  the  Delaware  Bay,  where  a  building  was  found 
that  could  be  used  for  the  purpose.  The  observations  at  these 
different  places  were  all  successful,  and  the  account  of  them,  and 
of  the  results  to  which  they  led,  is  given  in  full  detail  in  the  first 
volume  of  their  transactions,  published  in  1771,  from  the  press 
of  William  &  Thomas  Bradford,  in  this  city. 

Upon  their  application,  the  General  Assembly  on  the  15th 
March  1780,  passed  an  act  incorporating  them,  and  one  of  its 
provisions,  as  indicative  of  the  liberal  policy,  humane  spirit, 
and  wise  forethought  of  our  forefathers  in  the  midst  of  a  war  for 
existence,  is  too  remarkable  to  be  omitted.  That  it  shall  be  law- 
ful for  the  "  society,  by  their  proper  oflScers,  at  all  times,  whether 
in  peace  or  war,  to  correspond  with  learned  societies  as  well  as 
individuals,  learned  men  of  any  nation  or  country,  upon  matters 
merely  belonging  to  the  business  of  the  society,  such  as  the 
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mutual  communication  of  their  discoveries  and  proceedings  in 
philosophy  and  sciences,  the  procuring  books,  apparatus,  natural 
curiosities,  and  such  other  articles  and  intelligence  as  are  usually 
exchanged  between  learned  bodies  for  furthering  their  common 
pursuits."  This  learned  society  has  always  preserved  its  high 
character  both  at  home  and  abroad,  and  numbers  among  its 
members  the  most  distinguished  men  of  the  day.  Of  the  past  it 
enumerates  among  its  presidents,  Benjamin  Franklin,  Thomas 
Jefferson,  Rittenhouse,  Wistar,  Patterson,  Tilghman,  Duponceau. 

On  the  15th  April  1782,  the  General  Assembly  transferred 
the  property  and  moneys  of  the  Silk  Society  to  the  Philosophi- 
cal Society,  who  were  to  be  accountable,  and  redeliver  the  same 
whenever  a  majority  of  the  subscribers  to  the  Silk  Society  shall 
request  it,  in  order  to  revive  their  institution.  The  Philosophical 
Society  having  represented  to  the  legislature  the  necessity  of 
their  having  a  public  hall,  library,  and  other  accommodation,  and 
prayed  that  they  would  grant  to  them  a  lot  of  ground  suitable 
and  convenient  for  erecting  a  hall  and  other  buildings,  an  act 
was  passed  on  the  28th  March  1785,  granting  to  them  a  lot  on 
Fifth  street,  being  a  part  of  the  State  House  Square,  for  that 
purpose.  The  third  section  is  in  these  words :  "  Provided  always, 
and  it  is  the  intention  and  meaning  of  this  act,  that  the  said  lot 
of  ground  shall  not  be  soldy  leased,  or  tramferredj  by  the  said 
Philosophical  Society  or  their  successors,  to  any  other  person  or 
persons,  or  bodies  corporate ;  nor  shall  the  same  be  applied  by 
the  said  society  to  any  other  use  or  purpose  but  that  of  erecting 
buildings  for  the  accommodation  of  the  said  society,  as  herein- 
before specified."  Upon  a  further  representation  from  the 
society,  that  the  restriction  in  the  preceding  act,  as  to  the  letting 
parts  of  the  building,  was  disadvantageous  and  unreasonable,  the 
House  thought  it  was  founded  in  reason,  and  on  the  17th  March 
1786,  passed  an  act  authorizing  the  society  to  let  or  lease  such 
vaults  or  cellars  as  they  may  think  proper  to  make,  under  the 
building  by  them  to  be  erected  on  the  lot  aforesaid,  and  to  let 
any  other  parts  of  said  building  for  such  purposes  as  may  have 
affinity  with  the  design  of  their  institution,  and  no  other :  the 
issues  and  profits  to  be  applied  to  the  purposes  for  which  the 
society  was  originally  instituted,  and  to  no  other. 

By  the  Act  of  the  8th  April  1785,  the  commissioners  of  the 
county  of  Philadelphia,  and  the  wardens  of  the  city  of  Phila- 
delphia, having  respectively  paid  to  the  treasurer  of  the  state  the 
sum  of  fifty  pounds  each,  the  lots  at  the  corners  of  Sixth  and  Fifth 
streets  were  severally  vested  in  the  said  parties  resjfectively, 
agreeably  to  the  Act  of  1762.  The  act  also  providea  that  the 
old  jail  and  work-house  should  be  sold,  and  three  thousand  pounds 
of  tiie  purchase-money  be  applied  to  the  purpose  of  erecting  the 
county  court-houae,  on  the  north-west  corner  of  the  State  House 
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lot ;  and  the  wardens  were  authorized  to  take  out  of  the  personal 
estate  of  the  latter  corporation  three  thousand  pounds  for  erect- 
ing a  court-house  on  the  north-eastern  corner  of  the  said  State 
House  lot,  and  if  it  fall  short  of  completing  the  building, 
then  such  sums  as  shall  be  necessary  shall  be  taken  out  of  the 
common  stock  of  the  city,  in  the  hands  of  the  treasurer  of  the 
wardens.  These  lots  were  extended  in  depth  to  eighty-eight  feet 
by  the  Act  of  29th  March  1787,  and  by  the  Acts  of  27th  March 
and  29th  September  1789,  a  lottery  was  authorized  to  raise 
^8000  to  defray  the  expenses  of  erecting  a  common  hall  in  the 
city  of  Philadelphia.  On  the  11th  March  1789,  the  city  of 
Philadelphia  was  incorporated  by  an  Act  of  the  General  Assem- 
bly, by  the  name  of  "  The  Mayor,  Aldermen,  and  Citizens  of 
Philadelphia,'*  its  limits  being  the  original  city  plot  of  William 
Penn,  as  delineated  in  Holmes*  Portraiture  of  it ;  two  miles  in 
length,  from  river  to  river,  and  one  mile  in  breadth,  from  Vine 
to  South  streets. 

By  an  Act  of  the  80th  September  1791,  the  governor  was 
authorized  to  contract  for  paving  the  footway  round  the  State 
House  Square,  at  such  times  as  the  city  commissioners  shall  be 
paving  the  cartways  of  the  several  streets  which  surround  the 
State  House.  The  same  act,  after  reciting  that  it  would  con* 
tribute  to  the  embellishment  of  the  public  walks  in  the  State 
House  garden,  and  may  conduce  to  the  health  of  the  citizens  by 
admitting  a  free  circulation  of  air  if  the  east  and  west  walls  of 
the  said  garden  were  lowered,  and  palisadoes  placed  thereon, 
authorized  the  city  corporation,  at  their  expense,  to  take  down 
the  wall  on  the  east  and  west  sides  of  the  State-House  yard, 
within  three  feet  of  the  pavement,  and  to  erect  thereon  good  and 
substantial  palisadoes  of  iron,  fixed  on  a  stone  capping,  to  be 
placed  on  such  wall  so  prepared. 

The  City  Hall  was  occupied  by  the  executive,  legislative,  and 
judicial  authorities  of  the  city  ;  whilst  the  Congress  of  the  United 
States,  on  their  removal  from  New  York  to  Philadelphia,  in  1790, 
occupied  the  county  court-house,  the  use  of  which  was  offered  to 
them  by  the  commissioners  of  the  city  and  county  of  Philadelphia, 
for  their  accommodation  during  their  residence  in  Philadelphia, 
until  their  final  removal  to  Washington,  in  1800.  The  State 
House  had  been  used  by  the  General  Assembly  of  the  province 
and  state  for  their  place  of  meeting  from  1735  until  the  removal 
of  the  seat  of  government  to  Lancaster,  in  November  1799.  The 
Congress  of  the  Confederation  had  also  used  it  during  t  he  Revo- 
lutionary war,  and  continued  its  occupation  until  the  24th  of 
December  1784,  when  they  adjourned  to  meet  in  the  city  of  New 
York.  The  east  room  on  the  first  floor  of  this  building  was  the 
scene  of  the  Declaration  of  Independence,  on  the  4th  J-uly  1776. 

By  a  resolution  of  the  General  Assembly  of  the  17th  March 
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1802,  Charles  Wilson  Peale  was  allowed  to  remove  his  museum 
into  the  east  end  of  the  State  House,  and  to  use  the  lower  story 
of  the  east  end,  except  the  room  formerly  occupied  by  the  legis- 
lature as  a  committee-room,  and  the  whole  of  the  upper  story,  as 
he  might  find  most  convenient  for  the  arranging  and  displaying 
the  said  museum  during  the  pleasure  of  the  legislature ;  but  it 
was  provided  that  the  citizens  should  hold  their  general  elections 
at  the  State  House  according  to  law,  and  he  was  to  take  charge 
of  the  State  House  and  State  House  yard,  to  open  the  doors  of  the 
hall,  and  permit  the  citizens  to  walk  in  the  yard  for  recreation, 
and  pass  and  repass  at  reasonable  hours.  Under  this  regime 
I  have  often  visited  the  museum,  which  was  a  favourite  place 
of  resort,  and  as  a  boy  played  marbles  and  prison-base  in  the 
State  House  yard,  whilst  it  was  still  surrounded  by  the  high 
brick  wall.  On  the  8th  August  1811  an  ordinance  was  passed 
to  carry  out  the  permission  to  take  down  the  east  and  west  walls 
of  the  State  House  yard,  and  erect  iron  palisadoes  in  place  thereof, 
granted  by  the  Act  of  1791 ;  and  on  the  10th  March  1812  the 
legislature  passed  another  act,  empowering  the  Select  and  Com* 
mon  Councils  to  take  down  the  south  wall  and  make  a  similar 
improvement,  and  giving  them  the  charge  of  the  yard,  and  re- 
pealing so  much  of  the  resolution  of  1802  as  gave  Mr.  Peale  the 
charge  and  care  of  it ;  and  on  the  23d  April  in  that  same  year 
(1812),  an  ordinance  was  passed  to  carry  the  act  into  effect,  and 
the  city  commissioners  were  directed  to  take  charge  of  the  State 
House  yard,  and  keep  it  in  proper  order. 

On  the  24th  March  1812,  the  legislature  authorized  the  county 
commissioners  to  occupy  the  east  and  west  wings  of  the  State 
House  for  the  accommodation  of  the  public  ofSces  of  the  city  and 
county,  and  to  convert  the  same  into  fire-proof  buildings,  or  if 
found  most  convenient,  to  rebuild  the  same  upon  a  more  extended 
plan ;  which  latter  was  adopted ;  and  a  fire-proof  and  one  other 
suitable  portion  of  said  buildine  were  appropriated  exclusively 
to  the  safe-keeping  of  the  records  of  the  o£Bce  of  the  prothono- 
tary  of  this  court,  and  for  his  use ;  but  it  was  provided  that  the 
title  in  fee  simple  to  the  lot  on  which  said  ofSces  may  stand,  be 
reserved  to  the  Commonwealth. 

By  an  Act  of  13th  March  1815,  the  legislature  authorized  the 
county  commissioners  to  take  charge  of  the  State  House,  and  to 
let  the  rooms,  giving  a  preference  of  the  upper  part  to  Mr.  Peale, 
but  no  lease  to  exceed  one  year ;  and  repealed  so  much  of  the 
resolution  of  1802  as  made  it  the  duty  of  Mr.  Peale  to  take 
charge  of  the  State  House ;  and  after  the  sale  to  the  city  on  the 
23d  March  1818,  they  directed  the  commissioners  to  give  up  pos- 
session of  the  lower  part  to  the  city. 

On  the  11th  March  1816,  the  legislature  passed  a  very  dis- 
graeious  act,  providing  for  the  sale  of  the  State  House  and  Stat« 
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House  yard,  by  running  a  street  or  streets  though  it,  laying  it 
out  in  lots,  and  valuing  them  so  as  to  produce  3150,000,  and 
ordering  the  removal  of  the  clock  to  Harrisburg ;  giving,  how- 
ever, an  option  before  a  specified  period,  to  the  city  corporation 
to  purchase  the  whole  for  $70,000  (with  certain  exceptions),  but 
expressly  declaring  that  in  such  case  "  no  part  of  the  said  ground 
lying  to  the  southward  of  the  State  House,  within  the  walk  as  it 
is  now  built,  be  made  use  of  for  erecting  any  sort  of  buildings 
thereon ;  but  the  same  shall  be  and  remain  a  public  green  and 
walk  for  ever.*' 

The  two  lots  reserved  and  excepted  out  of  the  State  House 
Square,  were  the  county  court-house  lot  and  the  lot  on  the  north- 
east corner,  reserved  for  the  use  of  the  city,  and  the  lot  on  the 
east  side  of  the  square,  granted  to  the  American  Philosophical 
Society  under  the  Act  of  the  28th  March  1785 ;  "  and  the  two 
public  ofiBces  which,  by  the  Act  of  March  24th  1812,  were  put 
into  the  possession  of  the  commissioners  of  Philadelphia  county, 
which  said  ofiBces  are  thereby  released  from  the  claim  of  the 
state,  and  given  and  granted  in  fee  simple,  in  lieu  of  the  expense 
laid  out  in  repairs  on  the  State  House  yard,  and  the  oflfices  and 
ground  on  which  they  stand,  or  on  which  they  are  allowed  by 
the  said  act  to  stand,  are  thereby  granted  and  confirmed  to  the 
said  city  and  county  of  Philadelphia  for  ever.** 

By  the  Consolidation  Act,  the  whole  of  this  entire  square,  with 
all  the  buildings  on  it,  with  the  exception  of  the  lot  of  the 
American  Philosophical  Society,  is  vested  in  the  city  of  Phila- 
delphia, subject,  of  course,  to  the  public  use  re-declared  by  the 
Act  of  1816,  as  to  all  the  ground  lying  south  of  the  State  House. 

By  an  Act  of  16th  March  1847,  the  county  commissioners  and 
the  Select  and  Common  Councils,  whose  powers  are  now  all 
merged  in  the  consolidated  city,  were  severally  authorized  to 
erect  a  new  court-house  and  a  new  city  hall  on  parts  of  the  State 
House  Square ;  but  the  authority  thus  given  has  never  been  exer- 
cised, and  the  Act  of  the  2d  April  1860  was  never  carried  into 
efiFect;  a  fortunate  circumstance,  in  the  present  state  of  our 
finances. 

It  will  be  perceived,  by  this  statement  and  their  present  occu- 
pation, that  all  the  buildings  belonging  to  the  city  on  the  State 
House  Square  are  devoted  entirely  to  public  purposes — to  the 
courts  of  justice,  including  the  Supreme  Court,  who  are  ex- 
pressly provided  for  in  the  Consolidation  Act,  and  to  all  the 
public  offices  of  the  county  and  of  the  city  into  which  they  are 
practically  merged,  and  by  whose  authority  they  are  provided 
with  a  local  habitation. 

The  state,  bearing  in  mind  the  services  rendered  to  science 
by  this  society,  and  at  the  same  time  determined  that  this  lot 
should  never  be  held  by  private  owners,  nor  devoted  to  any  but 
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public  nses  connected  with  the  welfare  of  her  commercial 
metropolis,  on  the  11th  February  1842,  authorized  the  society 
to  sell  or  lease  their  lot,  and  to  make  legal  conveyance  of  the 
same,  so  that  the  same  shall  be  used  for  the  accommodation  of 
courts  of  justice  and  oflSces  connected  therewith,  or  for  the  pub- 
lic use  of  the  city  or  county  of  Philadelphia.  Under  this  restric- 
tion it  is  clear  there  can  be  only  two  purchasers  or  lessees — the 
United  States  and  the  City  of  Philadelphia;  and  it  is  equally 
certain  that  the  latter  should  be  its  owner.  The  proceeds  of  sale 
can  only  be  applied  to  the  purchase  of  convenient  ground  and 
buildings  for  the  accommodation  of  the  society,  and  the  residue 
for  the  furtherance  of  the  objects  for  which  the  society  was 
instituted.  By  the  2d  section  of  the  Act  of  18th  March  1847, 
the  society  was  further  authorized  to  lease  such  portions  of  their 
buildings  as  may  not  be  required  for  their  immediate  use,  for 
such  rents  and  in  such  manner  as  they  may  deem  expedient ; 
such  rents  to  be  used  by  them  solely  for  promoting  the  objects 
for  which  they  were  incorporated. 

On  the  25th  April  1857,  the  legislature  gave  their  consent  to 
the  United  States  purchasing  the  lot  and  buildings  in  pursuance 
of  the  Act  of  1842 :  the  United  States  to  hold  the  same  for  the 
purposes  and  business  of  courts  of  justice,  and  the  ofSces  and 
officers  connected  therewith.  The  vaults  and  cellars  were  allowed 
to  be  rented  like  those  under  the  City  Hall  and  under  many  of 
our  churches,  for  the  storage  of  goods  and  groceries ;  the  rooms 
in  the  lower  parts  were  often  lawyers'  oflSces.  At  one  time  the 
Athenaeum  was  located  there;  and  now,  we  believe,  they  are 
occupied  solely  by  the  United  States ;  the  issues  and  profits  have 
always  been  applied  to  the  furtherance  of  the  scientific  objects 
of  the  society.  The  number  of  scientific  men  is  always  small, 
in  any  community ;  their  means  are  generally  limited,  and  their 
pursuits  are  of  a  character  not  to  enlist  the  sympathies  or  enthu- 
siasm of  the  wealthier  classes  of  society.  It  would  seem  im- 
politic and  unwise,  therefore,  for  the  state  that  fostered  it,  or  the 
city,  which  should  be  proud  of  it,  to  cut  off  their  limited  resources 
by  taxation,  even  if  it  be  legal,  which  was  never  dreamed  of  by 
anybody  until  1853. 

The  taxes  claimed  are  for  city  and  state  for  1853  to  1858, 
both  inclusive,  amounting,  without  interest  or  costs,  to  $1203. 

All  taxes  on  real  estate,  in  the  city  and  county  of  Philadelphia, 
are  declared  to  be  a  lien  on  said  real  estate ;  the  nature  of  which 
real  estate  is,  to  a  certain  extent,  defined  by  the  priority  given 
to  them  over  any  recognisance,  mortgage,  judgment,  debt,  obli- 
gation, or  responsibility  which  such  real  estate  may  become 
charged  with  or  liable  to.  Now  the  eventual  legal  title  to  the 
society  lot  is  in  the  Commonwealth,  whilst  the  society  have  the 
use  of  it  for  what  may  be  called  a  public  purpose,  the  erection 
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of  a  hall,  library,  and  other  buildings,  as  may  be  necessary  for 
their  proper  accommodation.  This  is  accompanied  by  a  provision 
which  no  private  individual  could  impose  upon  a  fee  simple  estate, 
to  wit,  a  perpetual  prohibition  against  alienation.  The  society 
were  expressly  told  that  it  was  the  intention  and  meaning  of  the 
act  making  the  grant,  that  the  said  lot  of  ground  shall  not  be 
%oldj  leased,  or  transferred,  by  the  said  society  or  their  successors, 
to  any  other  person  or  persons,  or  bodies  corporate ;  nor  shall 
the  same  be  applied  by  the  society  to  any  other  use  or  purpose 
but  that  of  erecting  buildings  for  the  accommodation  of  the 
society,  as  thereinbefore  specified.  A  more  guarded  method  of 
preserving  this  property,  the  free  gift  of  the  state,  from  being 
appropriated  by  any  act  of  the  law  or  of  the  society,  to  any  other 
than  its  expressed  public  and  patriotic  purposes,  could  not  well 
have  been  devised.  This  provision  being  found  to  be  too  severe 
on  the  society,  they  were  permitted  by  legislative  action — 1.  To 
let  the  vaults  or  cellars  under  the  building  to  be  erected,  and  to 
lease  any  other  part  of  the  building  for  such  purposes  as  may 
have  affinity  with  the  design  of  their  institution,  and  for  no  other, 
but  the  issues  and  profits  arising  therefrom  could  only  be  applied 
to  the  purposes  for  which  the  society  was  originally  instituted, 
and  to  no  other.  2.  To  sell  or  lease  the  lot,  and  make  legal  con- 
reyance  thereof,  so  as  that  the  same  shall  be  used  for  the  accom- 
modation of  courts  of  justice  and  offices  connected  therewith,  or  for 
public  uses  of  the  city  or  county  of  Philadelphia :  Provided, 
however,  that  the  proceeds  of  any  such  sale  shall  be  applied  to 
the  purchase  of  convenient  ground  and  buildings  for  the  accom- 
modation of  the  society,  so  far  as  may  be  necessary  to  the 
furtherance  of  the  objects  for  which  the  society  was  instituted. 
8.  They  were  permitted  to  lease  or  let  such  portions  of  their 
building  as  may  not  be  required  for  their  immediate  use ;  such 
rents  to  be  used  by  them  solely  for  promoting  the  objects  for  which 
the  society  was  incorporated. 

It  is  clear,  then,  that  the  society  could  not  charge  this  lot  by 
any  recognisance,  mortgage,  judgment,  debt,  obligation,  or  re- 
sponsibility, nor  could  they  create  any  lien  upon  it ;  because  it 
could  not  be  sold  by  any  form  of  execution,  and  this  being  the 
case,  no  taxes  could  be  a  lien  upon  it,  and  no  form  of  proceeding 
to  recover  the  same  could  create  a  lien  upon  this  lot,  because  it 
could  not  be  sold  under  any  such  judgment.  It  seems  stronger 
in  the  case  of  taxes  levied  under  the  authority  of  the  very 
government  that  has  expresslv  prohibited  any  sale  of  it,  except 
in  the  cases  specially  pointed  out,  and  by  the  character  of  its 
public  uses  as  expressly  declared.  The  uses  for  which  it  was 
given  are  public,  and  can  neither  be  affected  nor  destroyed  by 
the  adverse  action  and  process  of  a  court  of  law.  The  court 
below  were  therefore  right,  and  their  judgment  must  be  affirmed* 
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This  society  nambers  amongst  its  members  many  distinguished 
foreigners  of  great  scientific  eminence,  and  it  corresponds  with 
public  bodies  and  private  individuals,  devoted  to  the  pursuit  of 
science  in  every  country  in  Europe ;  one  of  its  latest  correspond- 
ents being  a  Hungarian  Society,  whose  transactions  are  published 
in  their  native  language.  It  has  a  most  valuable  library  of  about 
twenty-seven  thousand  volumes,  of  which  a  complete  catalogue  is 
now  preparing  at  a  very  heavy  expense,  including  a  great  many 
manuscript  letters  and  papers  of  a  most  valuable  and  rare 
character,  relating  to  the  early  history  of  this  province  and 
country.  A  large  number  of*  the  works  in  the  library  are  of  a 
scarce  and  rare  kind,  and  are  not  to  be  found  on  this  side  of  the 
Atlantic,  including  a  complete  set  of  The  ^ansactions  of  the 
Royal  Society  of  London,  commencing  two  centuries  ago.  The 
first  president  of  this  society  was  the  originator  of  th^  first  fire 
company,  the  first  public  library,  the  first  hospital,  and  the  first 
academy,  now  the  University  of  Pennsylvania,  a  signer  of  the 
Declaration  of  Independence,  minister  to  France,  one  of  our 
ministers  plenipotentiaries  who  signed  the  provisional  articles 
and  the  definitive  treaty  of  peace  between  the  United  States  and 
Great  Britain,  and  finally,  one  of  the  framers  of  the  Constitu- 
tion of  the  United  States.  This  was  Dr.  Benjamin  Franklin,  the 
patriot  and  the  philosopher ;  and  I  cannot  but  express  a  confi- 
dent hope  that  the  city  and  the  state,  of  which  he  was  so  distin- 
guished an  ornament,  will  never  permit  the  hands  of  the  tax- 
gatherer  to  diminish  the  fund  devoted  to  the  interests  of  science 
in  every  part  of  the  world,  both  in  peace  and  in  war,  and  belong- 
ing to  a  society  of  which  he  was  the  founder. 

Judgment  a£Brmed. 


21 

Directors  of  the  Poor  of  Schuylkill  County  versus  \m__J^ 

School  Directors  of  North  Manheim  Township.       ^12       21 

^         e  22  so  334 

Poor  Bou$e  not  Taxable /or  School  Purposes,  22  SO  37i 

I     42  21 

A  county  poor-hoase  is  not  taxable  for  school  purposes  by  the  school  direc*  25  SC  346 

tors  of  the  township  wherein  it  is  situated. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  an  amicable  action  between  the  school  district  of 
the  township  of  North  Manheim  and  the  directors  of  the  poor 
and  house  of  employment  in  and  for  the  county  of  Schuylkill. 

By  a  special  act  approved  April  4th  1881,  the  poor  in 
Schuylkill  county  were  made  a  county  charge.     In  pursuance 
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of  this  act  the  people  of  the  county  were  incorporated  into  a 
quasi  corporation,  by  the  name  of  "  The  Directors  of  the  Poor 
and  House  of  Employment  in  and  for  the  County  of  Schuyl- 
kill," executing  the  provisions  of  this  act  by  means  of  their 
annual  elections  of  directors  of  the  poor.  The  directors,  in 
pursuance  also  of  this  act,  had  purchased  for  the  county  one 
hundred  and  sixty  acres  of  land,  or  thereabouts,  and  erected 
a  large  almshouse,  insane  department,  hospital,  barn,  and  other 
buildings  necessary  for  the  comfortable  keeping  and  convenience 
of  the  county  poor ;  which  real  estate  and  buildings  were  situate 
in  the  township  of  North  Manheim,  and  were  assessed  by  the 
school  board  of  the  school  district  of  that  township  with  a  school 
tax  for  the  year  1861. 

To  settle  the  liability  of  the  directors  of  the  poor  in  the 
premises,  the  following  case  was  stated  for  the  opinion  of  the 
court : — 

"The  board  of  school  directors  of  the  said  school  district 
assessed  the  property  of  the  defendant  in  the  said  district,  con- 
sisting of  one  hundred  and  sixty  acres  of  land,  and  the  buildings 
thereon,  duly  assessed  and  valued  at  $15,000,  with  a  school  tax 
of  seven  mills  on  the  dollar,  amounting  in  the  aggregate  to 
5105,  for  the  school  year  of  1861,  and  that  the  said  district  is 
now  demanding  of  the  defendant  the  amount  of  the  said  assess- 
ment. 

If  the  court  be  of  the  opinion  that  the  defendant  should  pay 
the  said  sum  of  §105  to  the  said  plaintiff,  then  judgment  shall 
be  entered  for  the  plaintiff;  if  not,  then  judgment  shall  be 
entered  for  defendant.  The  costs  to  follow  the  judgment,  and 
either  party  reserving  the  right  to  sue  out  a  writ  of  error 
therein." 

On  argument,  the  court  below  ordered  judgment  to  be  entered 
in  favour  of  the  plaintiff.  Whereupon  the  defendant  sued  out 
this  writ,  assigning  the  judgment  of  the  court  on  the  case  stated 
for  error. 

Oeorge  E.  Clay^  for  plaintiff  in  error,  contended  that  the  court 
erred,  1.  In  not  holding  the  assessment  to  be  void.  2.  In  not 
holding  any  statute  now  in  force  authorizing  one  municipal 
corporation  to  tax  the  property  of  another  to  be  unconstitu- 
tional ;  and  3.  In  not  holding  the  assessment  of  the  property 
of  the  directors  of  the  poor  made  by  the  school  board  to  be 
unconstitutional  per  se. 

Every  government  has  the  right  to  protect  and  preserve  itself. 
To  do  so,  it  must  provide  for  and  maintain  the  poor.  The  manner 
of  doing  so  is  by  taxation.  The  Commonwealth  provided,  by  a 
general  statute  in  1836,  a  system  of  laws  whereby  the  support 
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of  the  poor  was  made  a  local  municipal  charge,  and  the  Common** 
wealth  was  relieved  from  directly  supporting  them.  The  town- 
ships and  boroughs  were  districted  by  that  system,  and  each  made 
liable  for  the  support  of  its  own  poor,  except  in  those  counties 
where  the  borough  and  township  liabilities,  by  special  legislation^ 
were  consolidated  into  a  county  liability. 

Has  the  school  district  of  the  township  of  North  Manheim 
the  right  to  assess  this  property  of  the  directors  with  a  school 
tax  ?  Unless  there  be  a  statute  making  the  property  liable  for  this 
school  tax,  the  assessment  for  such  purpose  is  void.  The  pro- 
perty assessed  belongs  to  a  municipal  body ;  not  to  a  private 
corporation  or  individual ;  and  the  assessment  is  made  by  another 
municipal  body.  The  rule  of  law  is  that  a  municipal  corporation 
is  not  included  in  the  general  words  of  a  statute  unless  specially 
named :  Bl.  Com.,  Vol.  1,  262 ;  1  Bishop  Crim.  Law  86 ;  Bac. 
Abridg.,  Vol.  3,  407  ;  Commonwealth  v.  Johnson  et  aZ.,  6  Barr 
136;  Bagley  v.  Wallace,  16  S.  &  R.  245;  Commonwealth  v. 
Baldwin,  1  Watts  54 ;  McKeehan  v.  Commonwealth,  3  Barr  151 ; 
City  of  Erie  v.  Knapp,  5  Casey  173 ;  Haehnlen  v.  Commonwealth, 

1  Harris  617 ;  Piper  v.  Singer,  4  S.  &  R.  354 ;  The  Williamsport 
and  Elmira  Railroad  Co.  v.  Commonwealth,  9  Casey  288 ;  Schaffer 
r.  Cadwallader,  12  Casey  126 ;  People  v.  Gilbert,  18  Johns.  R.  227 ; 

2  Wallace,  Jr.,  C.  C.  R.  72 ;  Troutman  v.  May,  9  Casey  459 ;  The 
County  of  Susquehanna  v.  Dean  et  aZ.,  9  Casey  131 ;  Williams  v. 
Controllers,  6  Harris  275;  Wilson  v.  Commissioners  of  Hunting- 
don County,  7  W.  &  S.  197, 199;  8  Casey  382 ;  Northern  Liber- 
ties  V.  St.  John's  Church,  1  Harris  107.  Nor  are  they  governed 
by  the  same  rules  of  law  by  which  the  people  in  their  individual 
capacity  are  governed.  When  they  are,  it  is  the  exception  and 
not  the  rule.  Nor,  for  the  same  reasons,  does  their  real  estate, 
which  they  are  authorized  to  hold  for  public  use,  belong  to  that 
class  of  things  real  which  are  subjected  to  the  triennial  assess- 
ment, which  was  only  intended  to  include  the  property,  real  and 
personal,  of  citizens  in  their  individual  capacity,  and  of  corpo- 
rations other  than  those  of  a  municipal  character. 

If  the  directors  must  pay  the  tax,  they  draw  on  the  county 
fund  for  that  purpose.  This  fund  is  the  poor  tax,  which  is  assessed 
and  collected  by  authority  of  the  county  commissioners,  and 
appropriated  by  the  directors  as  often  as  their  purposes  require 
it.  If  any  portion  of  it  is  applied  towards  the  maintenance  of 
the  schools  in  North  Manheim  district,  it  is  a  perversion  of  the 
purpose  for  which  it  was  paid.  The  tax-payers  of  the  county 
are  obliged  to  pay  a  school  tax  to  support  the  schools  in  the 
boroughs  and  townships  where  they  live  and  where  their  property 
is  situated,  but  are  not  obliged  to  pay  collectively  a  tax  collected 
under  the  name  of  a  poor  tax  towards  supporting  the  schools 
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in  that  particular  district.     See  Piper  v.  Singer,  4  S.  &  R.  354 ; 
Sharpless  et  al.  v.  The  Mayor,  &c.,  of  Philadelphia,  9  Harris  147, 
and  the  authorities  therein  cited  on  the  subjects,  of  taxation. 

F.  W.  ffughes^  for  defendant  in  error. — The  Act  of  4th  April 
1831,  creating  the  Schyulkill  county  almshouse,  authorizes  the 
plaintiffs  in  error  to  hold  real  estate  to  any  extent,  provided  the 
annual  income  therefrom  does  not  exceed  $10,000  per  annum, 
and  personal  property  without  limit,  and  to  acquire  the  same  by 
gift,  bequest,  &c.  In  this  act  there  is  not  a  word  exempting 
any  of  this  property  from  taxation. 

The  General  School  Law  of  1854,  copied  from  the  School  Law 
of  1849,  makes  taxable,  in  each  school  district,  for  school  pur- 
poses, all  '^  subjects  and  things  made  taxable  in  the  same  for 
state  or  county  purposes." 

By  the  Revenue  Act  of  the  29th  April  1844,  §  32,  "  All  real 
estate,  viz.,  houses,  lands,  &c.,  and  all  other  real  estate,  not 
exempt  by  law  from  taxation,"  "  shall  be  valued  and  assessed, 
and  subject  to  taxation  for  the  purposes  in  this  act  mentioned, 
and  for  all  state  and  county  purposes  whatsoever." 

On  the  16th  April  1838,  the  legislature  enacted  a  law  exempt- 
ing from  "road,  county,  city,  borough,  poor,  and  school  tax, 
inter  alia^  all  school-houses  belonging  to  any  school  district, 
court-houses,  jails,"  &c. 

In  1839,  the  legislature  passed  an  act  limiting  and  restricting 
the  exemption  provided  by  the  Act  of  1838,  to  but  five  acres, 
thereby  expressly  making  the  excess  of  five  acres  subject  to 
taxation. 

On  the  10th  April  1849  (see  Pamph.  Laws,  p.  599),  the  legis- 
lature enacted  a  special  law,  specially  exempting  the  "  buildings 
and  grounds  of  the  house  for  the  employment  and  support  of  the 
poor  of  Schuylkill  county,  and  all  personal  property  belonging 
to  the  same,"  from  taxation,  ^'except  for  state  and  road  pur- 
poses." 

As  this  property  was  thus  expressly  declared,  on  the  10th 
April  1849,  subject  to  taxation  for  state  and  road  purposes,  the 
General  School  Act  of  1854  makes  all  subjects  and  things  sub- 
ject to  taxation  for  state  or  county  purposes  taxable  for  school 
purposes ;  and  as  this  special  act  declares  this  poor-house  pro- 
perty liable  to  taxation  for  state  purposes,  it  is  difficult  to  per- 
ceive how  the  property  of  the  plaintiffs  in  error  (now  one  hundred 
and  sixty  acres  of  land  and  buildings)  shall  escape  the  school 
tax. 

The  opinion  of  the  court  was  delivered,  February  3d  1862,  by 
LowRiE,  C.  J. — May  the  school  -directors  tax  the  county  poor- 
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house  situated  in  their  township?  Most  certainly  not,  unless 
there  be  some  very  express  enactment  authorizing  it.  If  there 
can  be  any  common  law  relative  to  taxation,  this  must  be  one  of 
its  most  elementary  precepts ;  because  it  is  a  manifest  dictate  of 
common  sense,  and  because  the  contrary  is  absurd,  unless  under 
very  special  circumstances. 

Tax  the  poor-house  to  support  the  schools  ?  Why  this  would 
be  to  take  the  poor  taxes  to  support  the  schools ;  and  the  people 
must  be  taxed  to  pay  the  officers  who  perform  such  foolish  ser- 
vice. If  we  require  the  townships,  counties,  towns,  cities,  and 
state,  and  the  road,  school,  and  poor  authorities,  to  tax  each 
other,  we  shall  furnish  fees  enough  for  several  hundred  officers 
engaged  in  transferring  from  one  public  body  to  another  the 
taxes  which  it  has  collected  for  its  public  purposes.  These  poor 
taxes  must  be  collected  to  support  the  school  and  roads,  and 
school  taxes  to  support  the  poor,  and  so  all  around.  Surely  it  is 
not  too  much  to  say  this  is  absurd.  The  public  is  never  subject 
to  tax  laws,  and  no  portion  of  it  can  be  without  express  statute. 
No  exemption  law  is  needed  for  any  public  property,  held  as 
such.  And  declaring  the  poor-house  exempt  from  all  but  state 
and  road  taxes  (Act  of  20th  April  1849,  P.  L.  599)  is  really  say- 
ing nothing  unless  state  and  road  taxes  be  also  expressly  laid. 
They  are  not  imposed  by  implication.  Besides,  it  is  only  where, 
by  general  law,  property  is  taxable  for  state  or  county  purposes, 
that  it  becomes  taxable  for  school  purposes. 

Judgment  reversed,  and  judgment  for  defendant  below, 
and  record  remitted. 


sS^K-Appeal.  }  M^-T  Paul's  Estate. 

^^  Nephews  and  Niece^'  of  Testator,  definition  of. —  What  Legacies  are 
within  the  Act  q/'1834,  requiring  Security  from  the  primary  Legatee, 

1.  A  testatrix  by  will  made  a  residuary  bequest  to  *'  all  my  nephews  and 
nieces/'  Ueld^  that  only  her  own  nephews  and  nieces  were  included,  and  not 
those  of  her  husband. 

2.  A  bequest  of  a  sum  of  money  to  one  in  these  words,  "  both  principal  and 
interest  (if  she  needs  it)  during  her  lifetime,  after  which  to  be  disposed  of  in 
like  manner  as  the  residue  of  my  estate,"  (i.  e.,  among  nephews  and  nieces 
of  testator),  is  not  within  the  Act  of  24th  February  1834,  j  49,  prohibiting 
its  payment  to  the  primary  legatee  without  security. 

Appeal  from  the  Orphans*  Court  of  Bucks  county. 

These  were  appeals  by  J.  B.  Green  and  others,  and  by  Edwin 
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Satterthwaithe  and  others,  from  the  decree  of  the  Orphans*  Court, 
distributing  the  fund  in  the  hands  of  Nathaniel  F.  Kinsey  and 
Stephen  Foulke,  executors  of  Mary  Paul,  deceased. 

The  case  was  this:  Mary  Paul  died  April  29th  1859,  leaving 
a  will,  which  was  duly  admitted  to  probate,  containing,  among 
others,  the  following  bequests : — 

"  I,  Mary  Paul,  of  Richland  township,  Bucks  county,  and  state 
of  Pennsylvania,  widow,  being  of  sound  and  disposing  mind  and 
memory,  do  make  and  put  in  writing  this  my  last  will  and  testa- 
ment, in  manner  following,  viz. : — 

"  First.  It  is  my  will,  and  I  order  that  all  my  just  debts  and 
funeral  expenses  be  duly  paid  as  early  after  my  decease  as  con- 
veniently can  be. 

"  Item.  I  give  and  bequeath  unto  my  niece,  Hannah  Paul, 
$300. 

"  Item.  I  give  and  bequeath  unto  my  niece,  Mary  P.  Hal- 
lowell,  $130 — both  of  the  above  I  direct  to  be  paid  by  the  execu- 
tors of  my  late  husband,  Joseph  Paul's  estate,  out  of  that  which 
I  have  taken  and  remains  in  their  hands  not  made  over  to  me. 
And  the  remainder  thereof  I  give  and  bequeath  unto  all  my 
nephews  and  nieces  on  the  Paul  side,  share  and  share  alike, 
except  Joshua  P.  Lukens,  Joseph  Paul,  and  all  John  Lloyd's 
children,  and  Mary  P.  Hallo  well." 

Then  followed  three  bequests  to  her  sisters. 

"  Item.  I  give  and  bequeath  my  silver  cream-cup  to  my  niece, 
Elizabeth  Kinsey. 

*'  Item.  I  give  and  bequeath  to  my  niece,  Ann  Wright,  my 
second  best  bed,  and  bedding  therefor,  bedstead,  sacken  and  cur- 
tains, calico. 

"  I  give  and  bequeath  to  my  niece,  Anna  Green,  my  brittania 
coffee  and  tea  pots. 

"Item.  I  give  and  bequeath  my  common  rocking-chair  to 
Abigail  R.  Heacock. 

"  I  desire  that  my  brother,  sisters,  nephews,  and  nieces  may 
make  a  family  sale,  and  dispose  of  the  remainder  of  goods  of 
every  description,  and  wearing  apparel,  amongst  themselves. 

*'  item.  I  give  and  bequeath  to  my  sister,  Keziah  Foulke, 
$2000,  both  principal  and  interest  (if  she  needs  it),  her  lifetime, 
after  which  to  be  disposed  of  in  like  manner  as  the  residue  of 
my  estate ;  also,  my  black  stuffed  rocking-chair. 

**Item.  To  my  niece,  Caroline  Stokes,  I  give  and  bequeath 
$200. 

"  Item.  And  as  regards  the  rest,  residue,  and  remainder  of  my 
moneyed  estate,  I  give  and  devise  the  same  to  all  my  nephews  and 
nieces,  share  and  share  alike. 

"And  lastly,  I  nominate,  constitute,  and  appoint  my  two 
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nephews,  Nathaniel  F.  Kinsey  and  Stephen  Foulke,  the  execu- 
tors of  this  my  will — hereby  revoking  all  other  wills,  legacies, 
and  bequests  by  me  heretofore  made,  and  declaring  this,  and  no 
other,  to  be  my  last  will  and  testament. 
"  In  witness  whereof,"  &c. 

Mary  Paul  was  the  widow  of  Joseph  Paul,  deceased.  Neither 
of  them  left  issue.  They  were  married  October  13th  1847.  At 
that  time  she  was  possessed  in  her  own  right  of  about  $2300,  all 
of  which,  with  the  exception  of  $251,  in  Lehigh  Mortgage  Loan, 
was  converted  by  her  husband  to  his  own  use.  Joseph  Paul,  her 
husband,  died  November  30th  1857,  leaving  a  will,  dated  May 
Slst  1852,  proved  December  26th  1857.  By  this  will  he  made 
a  provision  for  his  widow,  which  she  refused  to  accept,  and  on 
the  8d  of  February  1858,  made  her  election  to  take  such 
share  of  his  estate  as  she  would  be  entitled  to  under  the  intestate 
laws.  By  this  election  she  was  entitled  to  receive  from  her  hus- 
band's personal  estate  the  sum  of  $12,041.42,  of  which  $7768.91 
was  paid  to  her  in  her  lifetime,  and  $4272.71  remained  in  the 
hands  of  his  executors  at  her  death.  She  was  also  entitled  to  a 
dower  in  his  real  estate  valued  at  from  $10,000  to  $12,000.  In 
the  sum  paid  her  by  the  executors  was  included  a  ground-rent  of 
the  value  of  $1225.  This  was  owned  by  her  at  her  death,  and 
was  not  devised  by  her  will.  The  balance  remaining  in  the  hands 
of  her  husband's  executors  has  been  paid  to  her  executors  since 
her  decease,  and  has  been  distributed  by  them  according  to  the 
direction  of  her  will. 

She  left  surviving  her,  thirteen  nephews  and  nieces,  the  child- 
ren of  her  brothers  and  sisters,  to  wit,  James  B.  Green  et  al.y 
the  appellants  on  one  side  of  this  case.  She  also  left  thirty-three 
nephews  and  nieces  of  her  deceased  husband,  the  children  of  his 
brothers  and  sisters,  to  wit,  the  appellants  on  the  other  side  of 
the  case,  none  of  whom  were  related  to  her  by  blood. 

Hannah  Paul  was  a  daughter  of  her  husband's  brother.  Her 
mother  had  died  when  she  was  an  infant,  and  she  had  lived  from 
that  time  until  she  was  six  years  old  with  the  testatrix  and  her 
husband. 

Mary  P.  Hallowell  was  a  daughter  of  her  husband's  sister. 
She  was  born  after  his  death,  and  received  no  share  of  his  estate 
under  his  will.  The  testatrix  in  her  lifetime  had  assigned  to  the 
father  of  this  legatee  for  her  use  a  bond  for  $422,  which,  with 
the  legacy  of  $130,  made  an  amount  equal  to  what  had  been 
received  by  each  of  the  other  nieces  and  nephews  of  Joseph  Paul, 
under  his  will. 

Elizabeth  Kinsey  was  related  to  her  by  affinity  only,  being  the 
wife  of  her  nephew,  Nathaniel  F.  Kinsey. 
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Anna  Green  was  the  wife  of  her  nephew,  James  B.  Green. 

The  husbands  of  both  are  living. 

The  goods  referred  to  in  that  clause  of  the  will  which  disposes 
of  her  wearing  apparel,  &c.,  were  appraised  at  the  sum  of  ?176.60, 
and  have  been  distributed,  according  to  the  directions  of  the  will, 
among  the  brothers  and  sisters  of  the  deceased,  and  her  nephews 
and  nieces  by  blood. 

The  executors,  in  the  settlement  of  their  accounts,  claimed 
and  received  credit  for  the  payment  of  all  the  legacies  except 
the  $2000  bequeathed  t6  Keziah  Foulke,  and  the  residue  of  the 
estate,  leaving  a  balance  in  their  hands  of  $5422.59. 

Upon  the  confirmation  of  the  account,  Henry  P.  Ross,  Esq., 
was  appointed  by  the  Orphans'  Court  as  auditor  to  distribute  this 
balance.  He  reported  that  Keziah  Foulke  should  be  required  to 
give  security  as  directed  by  the  Act  of  February  24th  1834, 
before  receiving  the  legacy  of  $2000  bequeathed  to  her.  The 
remainder  of  the  fund,  after  deducting  this  legacy  and  the  costs 
of  audit,  he  distributed  equally  among  all  the  nephews  and  nieces 
of  the  testatrix  and  of  her  husband,  excluding  the  wives  of  her 
nephews,  to  whom  specific  legacies  had  been  bequeathed. 

To  this  report  James  B.  Green,  and  the  other  appellants  con- 
nected with  him,  and  also  Keziah  Foulke,  filed  exceptions.  The 
court  confirmed  the  report,  and  decreed  distribution  accordingly, 
but  afterwards,  during  the  same  term,  rescinded  the  decree  so 
far  as  it  required  Keziah  Foulke  to  give  security,  and  directed 
her  legacy  to  be  paid  to  her  without  such  security  being  given. 

From  this  decree  James  B.  Green  and  others,  the  nephews  and 
nieces  of  testatrix,  appealed,  alleging  that  they  are  entitled  to 
the  whole  of  the  residue,  to  the  exclusion  of  the  nephews  and 
nieces  of  her  husband. 

The  nephews  and  nieces  of  the  husband  appealed,  on  the 
ground  that  Keziah  Foulke  should  be  required  to  give  security. 

0.  E.  Dubois  and  Richard  WaUon^  for  J.  B.  Green  tt  al.^ 
argued  that  the  words  "  all  my  nephews  and  nieces,"  in  the  resi- 
duary clause  of  the  will,  included  only  her  own  nephews  and 
nieces,  to  wit,  the  children  of  her  brothers  and  sisters,  and  while 
conceding  that  persons  not.  strictly  within  a  certain  class  may  be 
entitled  to  take  under  a  bequest  to  such  class,  provided  there  is 
a  manifest  intent  to  include  them,  insisted  that  without  such 
intention  they  are  excluded :  2  Wms.  on  Executors  934 ;  Storer 
V.  Wheatley's  Executors,  1  Barr  606 ;  Jarman  on  Wills  49 ;  2 
Wms.  on  Executors  942,  946,  947 ;  Dickinson  r.  Lee,  4  Watts  82 : 
Hallowell  v.  Phipps,  2  Wh.  376 ;  Heck  v.  Cleppinger,  6  Barr 
885 ;  Lewis  v.  Fisher,  2  Yeates  196. 

They  argued  further  that  a  consideration  of  the  circumstances 
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under  whicli  the  will  was  made,  the  condition  of  her  family  and 
of  her  property,  was  proper  in  giving  construction  to  the  will  of 
testatrix :  Marshall's  Appeal,  2  Barr  388. 

Her  property,  amounting  to  $2000,  had  been  converted  by  her 
husband  to  his  own  use — he  made  inadequate  provision  for  her 
in  his  will.  From  what  she  received  of  his  estate,  she,  in  her 
lifetime,  gave  to  his  niece,  Mary  P.  Hallowell,  $422,  and  be- 
queathed her  $130,  to  make  her  equal  to  the  other  legatees  of 
her  husband.  She  gave  $300  to  another  of  his  nieces,  and 
directed  both  these  legacies  to  be  taken  from  the  $4272.71,  due 
to  her  out  of  his  estate,  dividing  the  balance  among  certain  of 
his  nephews  and  nieces. 

Of  the  $5422.57,  for  distribution  among  her  own  relatives, 
she  gave  $2000  to  Keziah  Foulke,  leaving  but  $3395.69.  If  the 
nephews  and  nieces  on  both  sides  are  to  be  included,  those  of 
her  husband  would  receive  $2435.97,  while  her  own  would  receive 
only  $959.62 — a  preference  which  cannot  fairly  be  presumed. 

In  calling  certain  of  her  husband's  relatives  *'my  niece,"  seve- 
ral times  in  the  will,  she  is  only  repeating  a  term  of  endearment 
common  in  social  life,  and  not  defining  a  legal  relation,  nor  was 
she,  or  the  person  who  wrote  the  will,  accustomed  to  legal  forms 
of  expression. 

She  gives  her  wardrobe  to  her  brother,  sister,  nephews,  and 
nieces,  at  a  family  sale,  and  can  hardly  be  supposed  to  intend 
to  include  in  the  disposition  of  such  trifles  so  large  a  number  as 
the  auditor  and  the  court  below  would  include  in  this  term. 

Q-,  jB.  Fox  and  George  Lear^  for  appellees,  answered  the  argu- 
ment of  the  appellant,  by  referring  to  the  report  of  the  auditor, 
and  to  the  opinion  of  the  Orphans'  Court  on  the  exceptions  which 
were  filed  against  the  confirmation  of  the  report. 

In  support  of  the  assignment  of  errors  on  the  part  of  E.  Sat- 
terthwaite  et  al,  they  contended  that  the  court  below  erred  in 
directing  the  payment  of  the  $2000  legacy  to  Keziah  Foulke^ 
without  security :  citing  and  relying  on  the  Act  of  24th  February 
1834,  §  49 ;  Brownfield's  Estate,  8  Watts  465 ;  Morris  v.  Phaler, 
1  Watts  390.  The  will  gives  her  no  power  of  disposal,  only  the 
enjoyment  of  part,  or  all,  as  may  be  necessary,  what  is  left  to 
be  disposed  of  as  the  residue  of  her  estate.  Duval's  Appeal,  2 
Wright  112,  is  a  case  in  point,  and  a  strong  one  in  favour  of 
requiring  security.  This  bequest  is  within  the  words  and  spirit 
of  the  Act  of  1834.  It  is  for  life,  or  at  most  upon  the  condition 
or  contingency  that  the  legatees  shall  need  it. 

Dubois  and  Wateon^  in  reply,  cited  and  relied  on  Hambright'a 
Appeal,  2  Grant's  Cases ;  Straub's  Appeal,  1  Barr  86 ;  Kinnard 
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r.  Kinnard,  8  Watts  108 ;  and  denied  that  DuvaVs  Appeal,  2 
Wright  1 12,  was  in  point,  inasmuch  as  in  that  case  the  whole 
estate  was  limited  over  in  case  the  devisees  should  die  without 
children :  while  here,  only  what  is  left,  which  is  uncertain  and 
which  may  be  nothing,  goes  over  at  the  death  of  the  legatee. 

The  opinion  of  the  court  was  delivered,  February  10th  1862,  by 

LoWRiE,  C.  J. — In  strict  propriety,  and  in  legal  usage,  it  is 
only  the  children  of  brothers  and  sisters  that  are  called  nephews 
and  nieces,  and  it  is  only  by  courtesy  that  the  children  of  a  hus- 
band's or  wife's  brothers  and  sisters  are  so  called ;  just  as  it  is 
in  relation  to  a  husband's  or  wife's  father  and  mother.  On  a 
strict  interpretation,  therefore,  the  bequest  of  this  testatrix  to 
all  her  nephews  and  nieces,  excludes,  or  rather  does  not  include, 
the  nephews  and  nieces  of  her  late  husband.  By  itself,  the 
clause  is  without  any  diflSculty. 

The  case,  therefore,  starts  very  clearly  against  the  nephews 
and  nieces  of  the  husband,  and  puts  upon  them  the  proof  that 
the  testatrix  used  the  words,  not  in  their  strict  and  more  proper, 
but  in  their  courtesy  sense,  a  burden  which  is  not  inconsiderably 
increased  by  the  legal  and  common  presumption  that  exists  in 
favour  of  the  members  of  the  legal  and  usual  line  of  descent,  and 
by  the  uncertainty  into  which  we  fall  if  we  adopt  the  courtesy 
meaning  of  the  words  nephews  and  nieces. 

Adopting  this  meaning,  we  should  bring,  not  only  the  hus- 
band's nephews  and  nieces,  but  their  iVives  and  husbands  also, 
into  the  class  of  her  nephews  and  nieces,  and  of  course  we 
should  include  the  husbands  and  wives  of  her  true  nephews  and 
nieces.  This  would  enlarge  two  of  her  classes  of  legatees  much 
beyond  what  is  claimed.  Yet  her  courtesy  use,  in  the  will,  of 
the  terms  nephews  and  nieces,  would,  if  followed,  lead  us  thus 
far. 

Of  course,  therefore,  we  cannot  rely  on  her  occasional  courtesy 
use  of  the  terms  as  a  ground  for  altering  or  departing  from  their 
true  meaning  in  the  chief  bequest  of  her  will.  This  courtesy 
use  in  no  instance  misleads  us,  for  it  is  always  accompanied  by 
a  name  or  description  that  makes  the  individualization  com- 
plete ;  and  this  very  fact  may  have  prevented  her  from  observing 
that  she  was  using  the  terms  improperly. 

But  because  she  makes  a  bequest  to  her  husband's  nephews 
and  nieces,  and  calls  them  hers,  it  is  argued  that  this  shows  that 
she  meant  to  include  them  in  the  phrase,  **  all  my  nephews  and 
nieces."  Tet  to  us  it  seems  plain  that  this  clause  was,  in  her 
mind,  placed  in  contrast  with  that  of  "all  my  nephews  and 
nieces  on  the  Paul  (her  husband's)  side,"  and  that  she  meant 
two  separate  and  distinct  classes. 

And  her  will  is  well  framed  in  order  to  mark  this  distinction. 
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The  first  part  of  her  will  relates  to  a  fund  helonging  to  her  in 
the  hands  of  her  late  husband's  executors ;  and  all  this,  by  two 
special  bequests  and  one  residuary  and  general  one,  she  gives  to 
her  nephews  and  nieces  on  the  raul  side.  All  the  rest  of  the 
will  relates  to  the  rest  of  her  property,  furniture,  plate,  clothing, 
money,  &c.,  which,  by  eleven  special  bequests  and  one  residuary 
and  general  one,  she  gives  to  her  brother,  sisters,  nephews,  and 
nieces  on  her  own  side.  We  should  distort  the  well-defined 
frame  and  studied  plan  of  the  will,  if  we  should  include  the 
nephews  and  nieces  of  her  late  husband  in  this  last  residuary 
clause. 

February  3d  1862.  This  cause  having  been  fully  argued 
and  considered,  the  decree  of  the  Orphans'  Court  is 
reversed,  and  it  is  now  here  ordered  and  decreed  that 
the  sum  for  distribution  be  distributed  in  equal  shares 
among  the  proper  nephews  and  nieces  of  the  testa- 
trix, Mrs.  Mary  Paul,  who  are  named  in  the  record, 
allowing  to  each  J261.20 ;  and  that  the  sum  of  $2000, 
appropriated  to  Keziah  Foulke,  be  paid  to  her ;  and 
that  the  appellees  pay  the  costs,  and  the  record  is 
remitted,  &c. 


The  Pennsylvania  Railroad  Company  versus  Parke 

et  al. 

Estates  upon  Condition, — Parkeslmrg  Railroad  Station. — Right  of 
Pennsylvania  Railroad  Company  to  remove  Fixtures  and  Machinery 
under  the  Deed  by  which  the  Land  wcls  (/ranted  to  the  State. —  What 
Abandonment  will  warrant  the  Re-entry  of  Grantor. 

1.  Where  land  is  granted  in  fee  simple  to  be  occupied  for  railroad  purposes 
only,  and  to  revert  to  the  grantor  or  his  heirs  if  used  for  any  other  purposes 
or  no  longer  needed  for  such  use,  the  reversion  does  not  take  effect  until  actual 
abandonment ;  and  hence  until  that  time  the  railroad  company,  grantees,  may 
remove  the  machinery  in  their  shops  erected  on  the  land  granted. 

2.  One  by  deed  in  1835  granted  a  lot  of  land  and  water-rights  to  the  state, 
then  the  owner  of  the  Columbia  railroad,  in  consideration  of  having  the  station, 
machine  shops,  &c.,  erected  upon  his  land.  After  his  death,  his  heirs  in  1851 
granted  to  the  state  an  adjoining  lot  with  water-rights  for  the  use  of  the  state 
railroad,  for  a  similar  consideration  ;  by  the  conditions  in  both  deeds,  the  lots, 
water-rights,  &c.,  were  to  revert  to  the  donor,  his  heirs  or  assigns,  if  used  for 
any  other  purposes  than  those  for  which  they  were  granted,  or  if  no  longer 
needed  for  those  purposes.  In  1860,  the  Pennsylvania  Railroad  Company, 
vendees  of  the  state,  gave  notice  that  on  or  about  the  1st  of  April  ensuing, 
they  would  cease  to  use  and  occupy  the  machine  shops  and  other  buildings 
erected  on  the  lots  granted,  and  removed  the  machinery,  which  was  claimed 
by  the  heirs,  on  the  ground  that  when  notice  of  intention  to  abandon  was 
given,  it  was  an  immediate  abandonment,  and  the  company  could  remove 
nothing  afterwards. 
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Hddt  That  as  the  lots  and  rights  granted  were  by  the  deeds  to  revert  ''  as 
if  they  had  never  been  given  to  the  state/'  and  as  the  state  held  a  fee  simple 
up  to  the  breach  of  condition  by  actual  abandonment,  the  railroad  company 
had  the  right,  up  to  that  time,  to  removethe  machinery,  and  were  not  ao- 
oountable  to  the  heirs  therefor. 

Error  to  the  Common  Pleas  of  Chetter  county. 

This  was  an  amicable  action  entered  in  the  court  below,  by 
Robert  Parke,  David  Parke,  John  G.  Parke,  Francis  G.  Parke, 
Thomas  H.  Parke,  Isabella  Parke,  and  Benjamin  I.  V.  Miller 
and  Mary  his  wife,  as  plaintiffs,  and  the  Pennsylvania  Railroad 
Company  as  defendant,  in  which  the  following  case  was  stated 
for  the  opinion  of  the  court  in  the  nature  of  a  special  verdict : — 

John  G.  Parke,  deceased,  ancestor  of  the  above-named  plain- 
tiffs, and  under  whom  they  claim,  being  seised  in  his  demesne 
as  of  fee  of  the  real  estate  hereinafter  mentioned,  situate  in 
Sadsbury  township,  Chester  county,  on  the  line  of  the  Philadel- 
phia and  Columbia  Railroad,  by  his  indenture,  dated  December 
dOth,  A.  D.  1835,  a  copy  of  which  is  hereto  annexed,  and  made 
part  of  this  case,  granted  and  conveyed,  for  the  consideration 
therein  mentioned,  to  the  Commonwealth  of  Pennsylvania,  for 
the  use  and  purposes  of  said  railroad,  as  in  said  deed  specified, 
a  certain  lot  of  land,  situate  in  the  township  aforesaid,  together 
with  the  right  to  the  water  of  a  certain  spring,  &c.,  all  of  which 
is  more  particularly  described  and  set  forth  in  said  deed. 

On  the  27th  day  of  September,  a.  d.  1851,  Samuel  Parke, 
Francis  Parke  and  Mary  H.  Parke  his  wife,  Robert  Parke, 
John  Parke,  and  David  Parke  and  Mary  his  wife,  heirs  and 
legal  representatives  of  John  G.  Parke,  deceased  (all  of  whose 
legal  rights  in  the  premises  are  vested  in  the  plaintiffs  in  this 
case),  by  their  indenture  (which  was  annexed  and  made  part  of 
the  case),  granted  and  conveyed  to  the  said  Commonwealth  of 
Pennsylvania,  a  certain  other  lot  of  land,  and  water  privileges, 
situate  in  the  township  of  Sadsbury  aforesaid,  adjoining  the  lot 
first  hereinbefore  mentioned,  for  the  consideration,  uses,  and 
purposes  particularly  set  forth  in  said  deed. 

Both  of  the  said  deeds  contained,  among  other  things,  the  fol- 
lowing proviso,  viz. : — 

"  Provided,  that  if  ever  said  lot  and  water-right,  and  their 
buildings,  fixtures,  and  other  appurtenances,  or  either  of  them, 
should  not  be  any  longer  needed  for  the  purposes  for  which  they 
are  granted,  or  if  ever  the  state,  her  oflScers,  agents,  tenants, 
lessees,  or  assigns,  or  other  occupiers  of  said  lot  and  right,  should 
undertake  to  appropriate,  use,  or  apply  said  lot  or  water-right, 
or  their  appurtenances,  to  any  other  object  than  the  b<md  fide 
purpose  for  which  they  are  hereby  given  and  conveyed  to  the 
state,  then,  and  in  that  case,  the  said  lot,  water-right,  privileges, 
and  appurtenances,  or  either  of  them  so  abandoned  or  misused^ 
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eliall  immediately  revert  to  the  donor  (or  donors),  their  heirs 
and  assigns,  and  become  a  part  of  the  real  estate  and  its  appur- 
tenances from  which  they  are  Jiereby  separated,  as  if  it,  or  they, 
never  had  been  given  to  the  state." 

Under  and  by  virtue  of  an  Act  of  Assembly  of  the  Common- 
wealth of  Pennsylvania,  passed  May  15th  1857,  the  defendant 
herein  became  owner  and  possessor  of  the  said  railroad,  and 
took  the  same  and  its  appurtenances,  subject  to  all  contracts  and 
arrangements  of  the  Commonwealth  aforesaid,  theretofore  made 
by  Act  of  Assembly  or  otherwise,  for  and  in  respect  to  the  use 
of  such  works,  and  werft  to  carry  out  the  same  with  all  persons 
interested  therein  in  the  same  manner  as  the  Commonwealth 
aforesaid,  or  its  agents,  were  required  to  do  by  law,  and  as  owner 
and  possessor  of  said  railroad,  became  owner  and  possessor  of  the 
lots  of  land  and  water  privileges,  granted  by  said  indentures  to 
the  said  Commonwealth,  under  and  subject  to  the  provisions  of 
said  Act  of  Assembly. 

The  said  Commonwealth,  during  her  possession  of  the  same, 
erected  upon  said  lots  a  machine  shop  and  other  buildings  for  the 
use  of  said  railroad,  and  also  fixed  and  erected  in  the  said 
machine  shop  and  buildings,  divers  fixtures  and  machinery  for 
the  use  and  purposes  of  the  said  railroad,  and  the  business  trans- 
acted thereon,  such  as  was  necessary,  proper,  and  usual  for 
carrying  on  the  business  of  such  a  machine  shop,  some  of  which 
were  attached  to  the  buildings  by  bolts  and  screws,  some  by 
masonwork  and  others  by  their  own  weight  upon  the  floor  (a 
copy  of  a  schedule  of  which  fixtures  and  machinery  taken  at  the 
instance  of  the  parties,  was  annexed  as  part  of  the  case,  and 
valued  altogether  at  the  sum  of  $12,137.  The  railroad  tracks 
in  the  buildings  and  on  the  premises  were  not  valued,  though 
claimed  by  the  Messrs.  Parke). 

The  said  defendants  succeeded  to  the  ownership  and  possession 
of  the  said  machine  shop  and  other  buildings  erected  by  said 
Commonwealth,  and  also  to  all  the  said  fixtures  and  machinery, 
and  continued  in  the  possession  and  ownership  of  the  same  up  to 
the  1st  of  April  1861. 

Some  time  in  December  1860,  the  defendants  determined  to 
cease  to  use  and  occupy  the  said  machine  shop,  and  other  build- 
ings, on  or  about  the  1st  of  April  then  next  ensuing,  of  which 
intention  the  plaintiffs  were  soon  after  verbally  informed  by  the 
defendants. 

In  March  1861,  the  defendants  removed  the  said  machinery 
and  fixtures,  except  the  turn-table  and  transfer-table,  from  the 
premises,  against  the  will  and  remonstrance  of  the  said  plaintiffs, 
who  claimed  the  same  as  belonging  to  them,  and  on  or  about  the 
1st  day  of  April,  ceased  to  use  and  occupy  the  said  machine  shop 
and  buildings,  except  the  use  of  said  tables,  which  is  still  con* 

6  Wb.— 3 
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tinued  by  them  under  an  agreement  with  the  plaintiffs,  at  a  rent 
of  one  dollar  per  annum. 

The  question  for  the  opinion  of  the  court  is,  whether,  under 
these  circumstances,  the  defendants  had  the  right  to  remove  the 
said  fixtures  and  machinery. 

If  the  court  shall  be  of  opinion  they  had  no  such  right,  then 
judgment  to  be  entered  for  the  plaintiffs  for  $9937. 

If  of  the  opinion  they  had  such  right,  then  judgment  to  be 
entered  for  the  defendants. 

The  costs  to  abide  the  event,  and  either  party  to  be  at  liberty 
to  sue  out  a  writ  of  error.  # 

The  court  below  gave  judgment  in  favour  of  plaintiffs  for 
«9937. 

The  case  was  thereupon  removed  into  this  court  by  the  defend- 
ant, where  the  judgment  of  the  court  below  on  the  case  stated 
was  assigned  for  error. 

William  Darlington  and  Theodore  Cuyler,  for  plaintiffs  in  error. 
— 1.  The  first  question  is,  what  kind  of  estate  had  the  Pennsyl- 
vania Railroad  Company,  as  assignees  of  the  Commonwealth,  in 
the  premises.  The  conveyance  is  to  the  state  of  Pennsylvania 
and  her  assigns,  and  the  covenant  of  the  grantor  is  with  the  state 
and  her  assigns.  All  the  necessary  and  proper  words  to  convey 
a  fee  are  employed,  and  a  fee  is  necessarily  conveyed :  4  Kent  y. 
But  the  condition  annexed  makes  it  a  qualified  fee — a  fee  deter- 
minable upon  a  condition  subsequent,  or,  as  it  is  sometimes  called, 
a  base  fee. 

The  proprietor  of  a  qualified  or  base  fee  has  the  same  rights 
and  privileges  over  his  estate,  till  the  contingency  upon  which  it 
is  limited  occurs,  as  if  he  were  tenant  in  fee  simple :  2  Com.  109, 
n.  9 ;  Walsingham's  Case,  Plowd.  667 ;  4  Kent  10. 

A  tenant  in  fee  simple  may  do  what  he  pleases  with  his  estate. 
The  estate,  in  this  case,  to  use  the  language  of  Blackstone,  2 
Com.  109,  "  is  a  fee,  because,  by  possibility,  it  may  endure  for 
ever  in  a  man  and  his  heirs.'*  Who  shall  restrain  the  proprietor  ? 
He  is  not  impeachable  for  waste.  No  action  known  to  the  law 
lies  against  him  at  the  suit  of  any  one  for  cutting  down  trees  or 
pulling  down  houses  on  his  estate.  Nor  would  equity  enjoin 
such  an  act. 

The  books  are  destitute  of  any  authority  sanctioning  prevent- 
ative or  remedial  proceedings  against  the  owner  of  the  fee  for 
alleged  waste,  either  by  estrepement,  injunction,  or  action. 

2.  This  unrestricted  right  of  the  proprietor  continued  until 
actual  abandonment,  on  the  1st  of  April  1861.  Prior  to  that 
time  all  the  machinery  and  fixtures  in  question  were  removed. 
The  plaintiffs  below  suppose  the  right  to  remove  was  at  an  end 
the  moment  the  defendants  determined  to  remove.   But  a  purpose 


Digitized  by  VjOOQIC 


1862.]  OF  PENNSYLVANIA.  85 

[Pennsylvania  Railroad  Company  9.  Parke  et  oZ.] 

10  remove  at  a  future  day  is  not  abandonmeDt,  any  more  than 
a  purpose  to  misuse  at  a  future  day  is  misuser. 

The  construction  contended  for  would  confound  all  distinctions 
of  language.  Nothing  less  than  actual  cessation  of  the  use  of 
the  premises  for  the  purposes  for  which  they  were  granted,  or 
actual  use  of  them  for  other  purposes  than  those  for  which  they 
were  granted,  will  constitute  "  abandonment**  or  "  misuse**  within 
the  meaning  of  the  deed.  The  defendants  did  not /'cease  to 
use"  the  premises  until  the  1st  of  April,  and  consequently  no 
"  abandonment**  occurred  till  that  time. 

3.  Nothing  but  the  "lot,  water-right,  and  privileges"  granted 
reverts  upon  the  happening  of  the  condition.  This  is  the  lan- 
guage of  the  deed.  Nothing  else  can  fairly  be  supposed  to  be 
within  the  contemplation  of  the  parties  at  the  time  of  the  grant. 
There  was  no  obligation  on  the  state  to  erect  any  buildings  there, 
and  she  might  have  left  the  premises  next  day  after  the  deed  was 
made.  It  was  her  privilege  to  build  or  not  build,  and  to  remove 
or  not  remove,  what  she  should  erect.  Improvements  costing 
many  thousand  dollars  were  erected,  and  are  left  for  the  use  of 
the  plaintiff.  The  defendants  might  have  removed  them  all,  and 
the  "lot,  water-right,  and  privileges**  would  remain  to  revert, 
according  to  the  terms  and  spirit  of  the  deed. 

4.  Possibly  the  estate  of  the  defendants  might  be  considered 
a  tenancy  at  will.  If  so,  it  was  an  estate  determinable  at  the 
will  of  the  lessee.  There  is  nothing  to  prevent  a  perpetual  lease 
of  land  without  livery,  or  a  lease  that  may  become  perpetual  at 
the  pleasure  of  the  lessee:  EflSnger  v.  Lewis,  8  Casey  870. 

If  this  view  of  the  case  be  correct,  then  the  tenant  may  remove 
trade  fixtures  erected  by  him  at  any  time  before  the  expiration 
of  his  lease.  Tenant  for  life  and  for  years  alike  enjoy  this  right, 
and  no  reason  is  perceived  why  a  tenant  at  will  should  not  enjoy 
the  same  privilege:  Gray  v.  Holdship,  17  S.  &  R.  416,  and  sub- 
sequent cases,  down  to  White's  Appeal,  10  Barr  262. 

These  fixtures  being  erected  by  the  state  for  the  benefit  of  the 
trade  she  carried  on  there,  the  case  falls  within  the  principle 
stated,  and  her  assignee  had  a  right  to  remove  them  before 
abandoning  the  premises. 

William  M.  Meredith  and  Joseph  Hemphill^  for  defendants  in 
error. — 1.  We  agree  that  the  Commonwealth  would  have  taken 
an  absolute  fee  simple,  were  it  not  for  the  limitation  contained 
in  the  recital,  which  shows  for  what  purpose  the  estate  was 
granted,  and  the  events  stated  in  the  proviso,  by  which  the  estate 
is  to  be  determined  and  revert  to  the  donor.  These  limit  the  fee 
simple,  and  reduce  it  to  an  estate  of  lower  order,  which  Preston, 
in  his  work  on  Estates,  vol.  1,  431,  calls  a  determinable  fee ; 
which  he  defines  "  as  an  interest  which  may  continue  for  ever," 
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and  says  ^'  that  it  is  a  quality  of  this  estate,  while  it  falls  under 
this  denomination,  that  it  is  liable  to  be  determined  by  some  act 
or  event,  expressed  on  its  limitation,  to  circumscribe  its  continu- 
ance, or  inferred  by  the  law  as  bounding  its  extent." 

Assuming  that  the  owner  of  such  an  estate  has  the  full  powers 
of  a  tenant  in  fee  simple,  before  the  happening  of  the  event  or 
contingency  upon  which  the  estate  is  to  determine,  he  can  do 
everything  that  accords  with  the  purpose  or  use  for  which  the 
estate  was  granted,  with  the  bond  fide  purpose  of  continuing  in 
this  use  of  the  property.  But  it  cannot  be  done  to  the  injury  of 
the  interest  of  the  grantor  after  the  grantee  has  determined  to 
abandon,  as  contended  for  in  the  second  point  of  the  plaintiff  in 
error. 

2.  In  answer  to  the  second  point  of  the  argument,  we  contend, 
that  as  soon  as  the  grantees  had  determined  ^'  that  said  lot  and 
water-right,"  and  their  buildings,  fixtures,  and  other  appurte- 
nances, or  either  of  them,  were  no  longer  needed  for  the  pur- 
poses for  which  they  were  granted,"  and  gave  notice  to  the 
grantors  that  they  would  cease  to  use  and  occupy  the  same  on  or 
about  the  1st  of  April  ensuing,  from  that  time  the  powers  of  the 
grantees  over  the  property  entirely  changed,  and  that  it  was  a 
fraud  upon  the  contract  of  the  parties,  as  collected  from  the 
deeds,  for  the  grantees,  in  any  manner,  to  dismember  or  diminish 
the  value  of  the  property,  and  a  clear  violation  of  the  spirit  and 
purpose  of  the  contract. 

The  lot,  buildings  thereon,  and  fixtures,  all  constitute  the 
realty,  and  therefore  the  plaintiff  has  bcjen  compelled  to  argue 
that  the  company  had  not  only  a  right  to  remove  the  fixtures,  but 
also  the  buildings,  and  everything,  even  the  shade  trees,  and 
restore  to  us  the  lot  naked  as  the  Commonwealth  received  it. 

We  deny  that  the  contract  warrants  any  such  conclusion,  and 
insist  that  it  was  in  consideration  of  the  advantages  to  him  of 
having  a  water  station,  and  public  buildings,  &c.,  upon  his  estate, 
and  being  desirous  to  facilitate  the  operations  of  the  state,  that 
J.  G.  Parke  granted  the  lot  in  question. 

If  this  was  all  that  was  said  in  the  deed  with  respect  to  the 
purposes  and  consideration  of  the  grant,  the  estate  vested  in  the 
grantee  would  have  been  a  fee  determinable  upon  the  failure  of 
the  Commonwealth  to  build  in  a  reasonable  time,  or  the  use  of 
the  lot  for  other  purposes  than  those  designated,  and  upon  such 
failure,  or  misuse,  the  estate  of  the  grantor  would  revert  to  him. 
But  the  parties  insert  in  the  deed  a  proviso,  in  order  to  prevent 
all  doubt  of  their  meaning.  The  grant  was  in  consideration  of 
the  buildings  being  erected  thereon,  and  the  proviso  was  intended 
to  operate  as  a  penalty,  to  keep  them  there  for  the  use  originally 
intended,  for  ever. 

Can  there  be  any  reasonable  doubt  about  the  intent  of  the 
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parties  as  collected  from  the  deed  ?  Did  not  both  intend  that, 
upon  the  failure  of  the  state  to  possess  and  use  the  property  for 
the  purpose  granted,  it  should  return  to  the  grantor,  not  in  its 
unimproved  state,  as  granted,  but  with  all  and  every  improve- 
ment and  fixture  constituting  "  the  lot  or  piece  of  land**  as  it 
existed  when  the  grantee  determined  to  cease  to  use  it,  and  gave 
notice  of  a  purpose  to  abandon  ?  These  improvements  were  con- 
templated by  the  parties  at  the  time  of  the  execution  of  the  deed. 
The  deed,  in  substance,  says  so. 

If  such  was  the  intention,  then  the  rule  of  law,  with  respect  to 
deeds  and  contracts,  is  "  to  put  such  a  construction  upon  them 
as  will  effectuate  the  intention  of  the  parties,  if  such  intention  be 
consistent  with  the  principle?  of  law :"  4  Dallas  347 ;  3  W.  &  S. 
803. 

It  is  argued  that  inasmuch  as  defendants  below  remained  in 
possession  until  the  1st  of  April,  that  therefore  they  did  not 
abandon,  and  did  not  cease  to  use  them  for  the  purposes  for 
which  they  were  granted;  although  it  is  admitted  they  had 
severed  and  moved  all  the  fixtures  which  constituted  the  building 
a  machine  or  work  shop.  We  reply  that  they  ceased  using  the 
premises  according  to  the  purpose  of  the  grant  (if  not  when  they 
gave  us  notice  of  their  intention  to  do  so)  certainly  at  the  moment 
they  commenced  doing  that  which  disabled  them  from  using  the 
premises  for  the  purposes  for  which  they  were  granted,  to  wit, 
the  removing  of  all  the  machinery  and  fixtures  and  appurtenances 
necessary  in  such  a  building  for  the  use  of  the  railroad. 

How  could  they  use  the  premises  for  the  purpose  originally 
intended,  when  they  were  removing  the  fixtures  which,  by  their 
erection,  they  admitted  to  be  necessary  for  the  purposes  of  the 
building  ? 

3.  The  third  point  of  the  plaintiff  in  error  alleges  that  nothing 
reverted  but  "  the  lot,  water-right,  and  privileges"  granted.  This 
point  is  answered  in  our  observations  upon  the  previous  point. 
The  use  of  these  Words  in  the  proviso  had  reference  only  to  the 
title  of  the  grantor,  and  were  not  intended  to  convey  the  idea 
that  the  improvements  upon  the  lot  were  not  also  to  revert  as 
part  and  parcel  of  the  lot,  being  made  such  by  law.  The  spirit 
and  legal  effect  and  intention  of  the  deed,  is,  that  the  lot,  build- 
ings, fixtures,  and  other  appurtenances,  should  revert  together, 
and  could  not  be  legally  separated.  By  their  connection  as  fix- 
tures they  all  became  part  of  the  "  lot  or  piece  of  land**  granted. 

The  assertion  by  the  plaintiff  in  error  that  "  improvements 
costing  many  thousand  dollars  were  erected,  and  are  left  for  the 
use  of  the  plaintiffs  below,  although  not  proper  to  be  made  here, 
may  be  answered  by  stating  that  defendants  have  no  desire  to  be 
the  owners  of  them,  but  prefer  that  the  plaintiffs  in  error  should 
continue  to  use  and  enjoy  them  as  heretofore,  considering  the 
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abandonment  of  the  location  by  the  Commonwealth's  assignees 
as  a  misfortune,  which  must  also  involve  many  innocent  property- 
holders  in  Parkesburgh  in  a  serious  depreciation  of  their  property. 

4.  The  fourth  point  of  the  other  side  is  inconsistent  with  the 
ground  first  taken,  is  not  relied  on  by  the  party,  and  certainly  is 
not  sustained  by  the  authority  cited  to  support  it.  The  deed  by 
which  the  Commonwealth  and  her  assignees  held  the  lot,  &c., 
cannot  be  construed  as  a  lease,  and  therefore  the  law  of  fixtures 
as  between  landlord  and  tenant  has  no  applicatioin  here. 

The  law  upon  the  subject  is  well  settled  under  the  first  position 
taken  by  the  plaintiiF  in  error,  to  wit,  that  the  articles  removed 
were  fixtures,  as  will  be  seen  by  reference  to  Christian  v.  Dripps, 
4  Casey  271;  Overton  v.  Williston,  7  Id.  115;  Voorhis  v.  Free- 
man, 2  W.  &  S.  116 ;  Gray  v.  Holdship,  17  S.  &  R.  413 ;  Roberts 
V.  Dauphin  County  Bank,  7  Harris  71. 

The  opinion  of  the  court  was  delivered,  February  10th  1862,  by 
Read,  J. — John  G.  Parke,  deceased,  and  the  ancestor  of  the 
plaintiffs  below,  being  seised  in  fee  of  certain  real  estate  situate 
in  Sadsbury  township,  Chester  county,  on  the  line  of  the  Phila- 
delphia and  Columbia  Railroad,  by  deed  dated  December  30th, 
A.  D.  1835,  granted  and  conveyed  a  lot  or  piece  of  land,  part  of 
said  real  estate,  to  the  state  of  Pennsylvania  and  her  assigns. 

By  the  recital  in  this  deed,  it  appears  that  the  proper  officers 
of  the  state  had  located  a  water  station  and  erected  a  reservoir 
for  the  use  of  the  Philadelphia  and  Columbia  Railroad  upon  the 
property  of  the  said  Parke,  opposite  to  or  uear  to  the  junction 
of  the  McCairs  Ferry  and  Lancaster  and  West  Chester  State 
Road,  in  said  township,  and  were  about  to  erect  at  the  same  place 
engine-houses,  workshops,  and  other  buildings,  fixtures,  and 
appurtenances  necessary  to  the  use  of  the  said  state  railroad ; 
and  therefore  the  said  Parke,  in  consideration  of  the  advantage 
to  him  of  having  said  water  station  and  public  buildings,  &c., 
upon  his  estate,  and  being  desirous  to  facilitate  the  operations 
of  the  state,  granted  to  the  state  the  above-mentioned  lot  there- 
inafter particularly  described,  together  with  a  right  to  so  much 
of  the  water  of  the  spring  then  running  through  pipes  laid  by 
the  said  Parke  to  his  said  public-house  and  the  said  water  sta- 
tion, as  may  be  necessary  to  supply  the  steam-cars  of  the  state 
or  her  assigns,  and  also  tne  steam-engine  about  to  be  erected  on 
the  lot  thereby  conveyed ;  first  reserving  for  the  use  of  the  said 
public-house  and  its  appurtenances,  so  much  of  the  water  as  may 
be  necessary.  The  remainder  of  the  water,  after  the  right  granted 
to  the  state,  belonging  exclusively  to  the  said  Parke,  his- heirs  and 
assigns.  The  state  or  her  assigns  to  keep  the  pipes  in  repair, 
and  to  supply  and  lay  down  others  when  necessary  or  expedient, 
and  to  have  the  privilege  of  adding,  if  necessary,  the  water  of 
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any  other  spring  on  that  side  of  the  creek  on  the  land  of  the 
said  Parke  capable  of  being  brought  along  said  pipes  to  a  proper 
level. 

By  a  deed  dated  the  27th  September  1851,  the  children  and 
heirs  of  the  said  John  G.  Parke  granted  to  the  state  two  hundred 
and  sixty-five  feet  square  of  land  adjoining  on  the  southern  side 
*  of  the  old  state  lot  above  mentioned.  By  the  recitals  it  appears 
that  on  the  first  lot  the  Pennsylvania  state  shops,  workmen's 
dwellings,  and  other  buildings,  engines,  fixtures,  and  appurte- 
nances were  erected,  and  that  the  second  lot  was  required  for  the 
purpose  of  erecting  thereon  for  the  further  use  and  accommoda- 
tion of  the  Columbia  and  Philadelphia  State  Railroad,  a  loco- 
motive depot  and  other  public  buildings,  engines,  fixtures,  and 
appurtenances.  The  consideration  expressed  is  similar  to  that 
in  the  first  deed,  and  a  similar  water  privilege  is  given  by  this 
conveyance  to  this  lot  to  that  attached  to  the  first  lot.  In  each 
deed  there  was  a  proviso  or  condition  in  the  following  words : 
"  Provided,  that  if  ever  said  lot  and  water-right,  and  their  build- 
ings, fixtures,  and  other  appurtenances  should  not  be  any  longer 
needed  for  the  purposes  for  which  they  are  granted,  or  if  ever 
the  state,  her  officers,  agents,  tenants,  lessees,  or  assigns,  or  other 
occupiers  of  said  lot  and  right,  should  undertake  to  appropriate, 
use,  or  apply  said  lot  or  water-right,  or  their  appurtenances,  to 
any  other  object  than  the  bond  fide  purpose  for  which  they  are 
hereby  given  and  conveyed  to  the  state,  then  and  in  that  case 
the  said  lot,  water-right,  privileges,  and  appurtenances,  or  either 
of  them  so  abandoned  or  misused,  shall  immediately  revert  to 
the  donor,  his  heirs  and  assigns,  and  become  a  part  of  the  real 
estate  and  its  appurtenances,  from  which  they  are  hereby  sepa- 
rated, as  if  it  or  they  never  had  never  been  given  to  the  state." 

Under  and  by  virtue  of  an  Act  of  the  General  Assembly  of 
the  State  of  Pennsylvania,  entitled  "An  Act  for  the  sale  of  the 
main  line  of  the  public  works,'*  passed  15th  May  1857,  the  secre- 
tary of  the  Commonwealth,  under  the  great  seal  of  the  state, 
transferred  to  the  Pennsylvania  Railroad  Company,  their  suc- 
cessors and  assigns,  inter  aliay  the  Philadelphia  and  Columbia 
Railroad,  and  their  two  lots  of  ground  above  mentioned.  It  is 
clear  that  the  state  had,  and  of  course  its  assignee  the  Pennsyl- 
vania Railroad  Company  had,  a  fee  simple  in  these  lots  which, 
if  the  conditions  were  not  broken,  might  last  for  ever. 

The  condition,  in  fact,  was  twofold ;  one  was,  that  if  the  state  or 
her  assigns  should  undertake  to  appropriate,  use,  or  apply  said 
lot  or  water-right  or  their  appurtenances  to  any  other  object 
than  the  bond  fide  purpose  for  which  they  were  given  or  conveyed, 
then  the  same  or  either  of  them  so  misused,  shall  revert  to  the 
donor  (or  donors),  their  heirs  and  assigns.  This  condition  or 
part  of  the  condition  never  was  broken,  and  it  therefore  forms 
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no  part  of  this  case.  The  other  condition  was :  "  That  if  ever 
said  lot  and  water-right,  and  their  buildings,  fixtures,  and  other 
appurtenances,  or  either  of  them,  should  not  be  any  longer 
needed  for  the  purposes  for  which  they  are  granted,"  then  and 
in  that  case  the  said  lot,  water-right,  privileges,  and  appurte- 
nances, or  either  of  them  so  abandoned,  "shall  immediately 
revert  to  the  donor  (or  donors),  their  heirs,  and  assigns,  and 
become  a  part  of  the  real  estate  and  its  appurtenances  from 
which  they  are  hereby  separated,  as  if  it  or  they  never  had  been 
given  to  the  state." 

The  state  and  its  grantee  had  the  clear  right  to  add  to,  alter, 
and  diminish  any  buildings  erected  by  themselves,  and  also  to 
remove  all  fixtures  and  machinery,  and  replace  them  if  they 
deemed  it  expedient,  or  put  in  new  ones  or  other  descriptions  of 
machinery,  for  the  purposes  of  the  road,  or  finally  to  remove 
them  altogether.  This  is  not  denied  by  the  plaintiiFs,  but  they 
say  that  the  defendants  having  notified  them  of  their  intention 
to  abandon,  that  was  an  immediate  abandonment,  and  they  could 
remove  nothing  afterwards.  The  condition  is,  that  if  they  should 
be  no  longer  needed,  then  the  notice  in  reality  was,  that  they  would 
be  no  longer  needed  after,  say  the  1st  of  April  1861,  for  that  is 
the  true  meaning  of  that  part  of  the  case  stated.  "  Some  time 
in  December  1860,  the  defendants  determined  to  cease  to  use 
and  occupy  the  said  machine  shop  and  other  buildings  on  or  about 
the  1st  of  April  then  next  ensuing ;"  that  is,  that  they  then  would 
not  be  any  longer  needed,  "  of  which  intention  the  plaintifis  were 
soon  after  verbally  informed  by  the  defendants ;"  all  this  relates 
to  their  not  being  needed  after  that  day ;  and  it  would  have  been 
no  clearer,  though  somewhat  stronger,  if  the  time  fixed  had  been 
the  1st  of  April  1871 ;  and  this  is  definitely  fixed  by  the  preced- 
ing sentence  in  the  case  stated.  "  The  said  defendants  succeeded 
to  the  ownership  and  possession  of  the  said  machine  shop  and 
other  buildings  erected  by  said  Commonwealth,  and  also  to  all 
the  said  fixtures  and  machinery,  and  continued  in  the  possession 
and  ownership  of  the  same  up  to  the  1st  of  April  1861."  That 
is,  their  possession  and  ownership  were  the  same  up  to  that  date 
as  it  had  uniformly  been  since  their  purchase  in  1857 ;  and  it  is 
clear  that  if  they  had  changed  their  minds  before  their  actual 
abandonment  and  consequent  breach  of  the  condition,  they  could 
have  continued  their  ownership  as  tenants  in  fee  simple  indefi- 
nitely. 

It  is  clear,  then,  that  the  defendants  had  the  right  to  remove, 
as  they  did,  the  fixtures  and  machinery  mentioned  in  the  schedule 
annexed  as  part  of  the  case.  This  right  also  appears  to  be 
recognised  by  the  very  words  of  the  condition,  for  the  reverter 
to  the  grantors  is  to  be  of  "  the  said  lot,  water-right  privileges, 
and  appurtenances,  or  either  of  them  so  abandoned,  and  which  are 
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to  become  a  part  of  the  real  estate  from  which  they  are  thereby 
ieparated^  as  if  it  or  they  never  had  been  given  to  the  state ;" 
excluding  in  terms  the  idea  that  the  fixtures  and  machinery  of 
the  state  were  to  revert  to  persons  who  never  had  owned  them. 

The  founder  of  Parkesburg  and  his  heirs  have  received  large 
benefits  from  the  state — a  town  has  been  built  by  state  patronage, 
and  the  two  lots  are  returned  to  their  original  owners  covered 
with  valuable  buildings.  The  plaintiflf's  case  is  deficient  in  law, 
and  clearly  so  in  common  equity. 

Judgment  reversed,  and  judgment  on  the  case  stated 
for  the  defendants. 


Fell  versus  McHenrj  et  al. 

Liahxlify  of  Drawer,  on  Note  given  to  Insurance  Companies  as  Premu 
um  and  for  Losses.^- Mea^sure  of  Damages,  when  Note  is  pledged  by 
Company. — Right  of  Assignee  of  Company  to  recover, 

1.  A  note  having  been  given  to  an  insurance  company  for  premiums,  pay- 
able twelve  months  from  date,  and  liable  for  losses  occurring  during  that 

Seriod,  was  assigned  by  the  company  as  collateral  for  a  loan  to  them :  the 
rawer  of  the  note  paid  to  the  pleagee  the  sum  for  which  it  had  been  pledged, 
which  was  less  than  its  face,  and  obtained  the  note :  the  company  becoming 
insolvent  made  an  assignment  to  assignees,  who  brought  trover  for  the  note, 
claiming  for  the  payment  of  losses  which  had  occurred  during  the  time  for 
which  it  had  been  given.  Hddt  that  the  plaintiff's  could  recover  only  the 
balance  dae  on  defendant's  note,  deducting  the  amount  for  which  it  had  been 
pledged. 

2.  Under  the  supplement  to  the  original  act  of  incorporation  and  a  resolu- 
tion of  the  company  authorizing  the  receipt  of  notes  for  premiums,  to  be  lia- 
ble for  losses  during  the  period  for  which  thev  were  given,  agreements  were 
entered  into  by  the  defendants  among  others,  ror  several  successive  years,  and 
notes  were  accordingly  given,  until  the  defendants  gave  the  note,  under  the 
same  agreement  as  before,  for  which  suit  was  brought  by  the  assignees  of  the 
company  after  failure.  The  non-acceptance  of  the  supplement  by  the  com- 
pany being  set  up  in  defence,  it  was  Held,  that  the  company  had  recognised 
the  supplement  by  actine  under  it  from  the  commencement ;  that,  as  the  de- 
fendant had  by  repeated  acts  accepted  the  benefits  reaped  from  giving  his 
notes  under  the  supplement,  he  could  not  question  its  acceptance :  and  that 
as  the  balance  due  on  the  note  was  required  for  the  payment  of  the  losses  for 
which  it  had  been  pledged,  the  plaintiffs  were  entitled  to  recover. 

3.  Upon  the  question  of  the  acceptance  by  the  company  of  the  supple- 
ment, a  stockholder  who  had  paid  up  his  stock  in  full  was  a  competent  witness 
for  the  plaintiffs  to  prove  the  acceptance,  as  was  also  a  creditor  of  the  com- 
pany, neither  having  any  interest  in  the  result  of  the  suit  nor  in  the  fund 
to  which  the  proceeds  were  to  go,  and  the  company  being  insolvent. 

Error  to  the  District  Court  of  Philadelphia. 
This  was  an  amicable  action  on  the  case  between  George 
McHenry  and  John  M.  H.  Smiley,  assignees  of  the  Western 


Digitized  by  VjOOQIC 


42  SUPREME  COURT  [Philadelphia 

[Fell  V,  McHenry  et  al,'\ 
Insurance  Company  in  trust  for  creditors,  against  Franklin  Fell, 
trading  as  C.  J.  Fell  &  Brother. 

The  plaintiffs  declared  for  the  trover  and  conversion  of  a  pro- 
missory note  made  by  the  defendant  below,  C  J.  Fell  &  Brother, 
dated  1st  April  1857,  to  the  order  of  the  Western  Insurance 
Company  for  §4000,  payable  in  twelve  months  after  date. 

The  defendant  pleaded  "not  guilty,"  and  the  cause  was  tried 
on  this  issue. 

The  material  facts  of  the  case  are  as  follows : — 

The  Western  Insurance  Company  was  incorporated  by  Act  of 
Assembly  14th  April  1851,  as  a  stock  company,  of  2000  shares  at 
$50  each.  On  8th  May  1852,  a  supplement  to  the  charter  was 
passed  by  the  legislature,  giving  them  the  power  of  a  mutual 
assurance  association,  by  which,  in  lieu  of  stock,  persons  who 
insured  became  members ;  and,  by  its  eleventh  section,  the  privi- 
lege of  taking  notes  in  advance  from  persons  intending  to  insure, 
which  should  be  held  as  a  security/ for  those  who  dealt  with  the 
company.  The  charter  of  the  company,  §  3,  provided  for  the 
election  of  ten  stockholders,  to  be  a  board  of  directors.  On  the 
8th  March  1853,  at  a  meeting  of  five  or  six  of  the  directors,  a 
resolution  was  passed  in  these  words : — 

"  Resolved,  That  for  the  better  security  of  its  dealers,  this 
company  will  receive,  under  the  11th  section  of  the  supplement 
to  the  charter,  notes  for  premiums  in  advance  to  an  amount  not 
exceeding  $150,000,  payable  twelve  months  after  date,  which 
shall  be  liable  only  for  losses  occurring  during  the  period  for 
which  the  notes  are  given,  and  provided  the  other  assets  of  the 
company  shall  not  be  equal  thereto ;  and  that  there  be  allowed 
and  paid  to  the  signers  thereof  as  a  full  compensation,  5  per  cent, 
under  the  provisions  of  said  section." 

In  compliance  with  this  resolution,  notes  were  given  by  a 
number  of  parties  to  the  company,  amounting  in  the  aggregate 
to  $100,000.  A  similar  resolution  was  passed  on  23d  March 
1855,  for  the  reception  of  notes  to  the  amount  of  $100,000. 
During  each  year  after  1858  inclusive,  down  to  1857  inclusive, 
the  board  took  such  notes  to  the  following  amount,  viz. : — In 
April  1853,  for  $100,000 ;  in  1854,  for  $104,000 ;  in  1855,  for 
$100,000;  in  1856,  for  $96,000;  in  1857,  for  $55,000,  being  in 
the  aggregate  $400,000,  and  altogether  $455,000  before  1857. 

Among  the  notes  received  by  the  company,  was  that  of  the 
,  defendant  below,  which  was  given  under  the  following  agreement  :— 

"  We,  the  undersigned,  agree  to  give  our  notes,  dated  the  1st 
day  of  April  1857,  for  the  sums  set  opposite  to  our  names,  under 
and  subject  to  the  terms  and  conditions  and  agreements,  contained 
in  the  supplement  to  the  Charter  of  the  Western  Insurance  Corn- 
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pany,  in  the  11th  section  of  the  Act  of  9th  April  1849,  and  the 
resolution  of  the  board  of  directors."  (Signed  by  several,  and 
among  others) 

4.  C.  J.  Fell  &  Brother,  $4000. 

On  delivery  of  the  note,  the  company  gave  him  a  correspond- 
ing receipt,  stipulating  its  uses  in  the  same  words  as  the  agree- 
ment, which  was,  that  in  consideration  of  5  per  cent,  to  be  paid 
by  the  company,  the  drawer  agreed  to  pay  so  much  as  might  be 
required  to  pay  losses  during  the  currency  of  the  note,  if  all  other 
assets  were  insufficient. 

The  company  had  pledged  this  $4000  note  of  Fell's  to^  Mr. 
Moss,  to  secure  him  for  the  amount  of  a  loan  which  he  made  to 
them  by  discounting  their  note  for  $3000,  maturing  22d  June 
1858.  Fell  paid  the  amount  of  the  loan  and  interest  to  Moss, 
and  thus  became  by  purchase  the  holder  of  his  own  note,  pledged 
as  security.  The  assignees,  who  were  appointed  March  19th 
1858,  demanded  its  return ;  Fell  offered  to  surrender  it  if  the 
company  would  refund  to  him  what  he  had  paid  to  Moss  as  above 
stated,  which  they  refused  to  do,  and  instituted  this  suit. 

The  defendant  contended  in  the  court  below,  that  the  supple- 
ment to  the  charter  of  the  company  of  May  8th  1852,  had  not 
been  legally  accepted  by  the  company,  and  therefore,  the  note 
in  suit  was  without  consideration,  and  could  not  be  recovered, 
either  by  the  original  payee  or  by  the  plaintiffs,  the  assignees  of 
the  company. 

He  also  insisted,  that  the  authority  and  power  of  the  officers 
to  receive  these  premium  notes,  was  limited  to  the  amounts  speci- 
fied in  the  two  resolutions  of  March  8th  1853,  and  March  22d 
1855,  and  that  after  the  $250,000  which  were  thereby  authorized 
had  been  taken,  the  power  of  the  officers  in  the  premises  was 
exhausted. 

On  the  trial  the  plaintiffs,  for  the  purpose  of  showing  that  the 
supplement  to  the  charter  had  been  accepted  by  the  company, 
called  N.  B.  Browne,  Esq.,  who  being  examined  on  his  voir  dire 
stated,  that  he  was  a  stockholder  in  the  Western  Insurance  Com- 
pany from  the  first,  had  paid  up  all  his  stock,  and  was  not  a 
creaitor  of  the  company.  Objection  was  then  made  to  the  com- 
petency of  the  witness  on  the  ground  of  interest,  but  the  learned 
judge  before  whom  the  case  was  tried,  overruled  the  objection 
and  admitted  the  witness. 

The  plaintiff  also  offered  to  examine  John  L.  Goddard,  a  stock- 
holder and  creditor  of  the  company,  who  was  objected  to  on  the 
ground  of  interest,  but  was  admitted  and  examined  as  to  the 
agreement  above  mentioned  by  C.  J.  Fell  &  Brother,  and  the 
resolution  under  which  the  notes  were  taken  by  the  company,    * 
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and  the  insolvency  of  the  company.  The  judge  before  whom 
the  cause  was  tried,  also  admitted  evidence  of  losses  sustained  by 
the  company  after  April  Ist  1857,  irrespective  of  the  dates  of 
the  policies  which  covered  them,  and  referred  to  them  in  his 
charge  to  the  jury  as  proof  of  the  insolvency  of  the  company. 
The  defendant  requested  the  court  to  instruct  the  jury : — 

1.  The  assignees  who  bring  this  suit  have  no  greater  rights 
than  their  assignors  (the  insurance  company),  and  the  defendant 
may  avail  himsielf,  as  against  the  plaintiffs,  of  any  defence  exist- 
ing to  a  claim  on  the  note,  as  between  the  original  parties  to  it. 

2.  The  insurance  company  could  not,  neither  can  its  assignees, 
recover  in  this  action  if  there  was  no  other  consideration  for  the 
note  than  the  6  per  cent,  compensation  promised. 

8.  The  Act  of  9th  April  1849,  spoken  of  as  a  supplement  to 
the  company's  charter,  was  not  accepted  by  the  company  in  its 
associated  capacity,  and  the  note  having  been  taken  under  that 
act,  was  taken  without  authority  in  law,  it  is  a  nullity,  so  that 
the  plaintiffs  cannot  recover  its  value  here.  There  is  no  evidence 
of  such  an  acceptance  as  the  law  requires,  to  make  the  act  a 
valid  supplement  to  the  charter. 

4.  The  defendant's  note  cannot  be  made  applicable  to  other 
losses  than  those  arising  on  policies  issued  between  the  1st  April 
1857  and  1st  April  1858. 

5.  The  plaintiffs  cannot  recover  in  this  suit  unless  they  have 
first  proved  the  losses  on  policies  issued  in  the  year  after  1st 
April  1857,  and  further  proved  that  all  the  other  assets  of  the 
company  are  insufficient  to  meet  such  losses. 

6.  The  plaintiffs  cannot  recover  if  the  capital  stock  subscribed 
has  not  been  paid  in :  the  capital  agreed  to  be  contributed  by 
those  who  took  the  stock  of  the  company,  is  a  part  of  its  assets 
liable  for  its  debts  before  the  note  can  be  applied  to  the  pay- 
ment. 

7.  If  the  jury  find  that  any  persons  who  signed  the  agreement 
of  1st  April  1857,  to  give  notes  to  the  company,  were  excused 
from  doing  so,  without  the  knowledge  or  consent  of  the  defend- 
ant, or  procured  a  surrender  of  their  notes  by  the  company, 
without  such  knowledge  or  consent,  the  defendant  will  be  released 
pro  tanto,  if  not  altogether. 

8.  The  insurance  company  having  received  notes  under  the 
resolution  of  8th  March  1853,  to  a  larger  amount  than  the  limits 
therein  specified,  viz.  $150,000,  before  the  1st  April  1857,  that 
resolution  had,  at  that  date,  ceased  to  be  operative,  and  the 
directors  or  company  were  without  authority  to  receive  or  detain 
the  defendant's  note  now  in  controversy. 

9.  The  resolution  of  8th  March  1853,  mentioned  in  the  receipt 
to  defendant,  limits  the  notes  which  could  be  taken  for  premiums 
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in  advance,  to  $150,000.  The  oflScers  of  the  company  had  no 
right  to  exceed  that  amount ;  when  premium  notes,  amounting 
in  the  aggregate  to  that  sum,  had  been  received,  this  power, 
under  the  resolution,  was  exhausted,  and  any  notes  taken  there- 
after (that  in  suit  being  one  of  them)  were  taken  without  autho- 
rity, and  the  plaintiflFs  cannot  recover. 

10.  As  defendant  never  insured  in  said  company,  the  note  in 
suit  is  not  a  premium  note,  and  the  plaintiffs  are  not  entitled  to 
recover. 

11.  Under  the  10th  section  of  the  charter  (P.  L.  1851,  625), 
the  claims  upon  the  stockholders,  by  reason  of  their  individual 
liability,  form  a  part  of  the  assets  of  the  company,  which  must 
all  have  been  applied  to  the  payment  of  its  debts  before  the 
plaintiffs  can  recover  on  this  note. 

12.  If  defendanf  is  liable  at  all  on  said  note,  he  is  only  liable 
for  a  proportiona'/C  share  of  the  losses  of  the  company  during 
the  time  stipulated  by  the  agreement  and  receipt. 

13.  Defendant  is  not  liable  in  this  suit  unless  there  was  an 
estimate  of  the  losses  during  such  time,  and  an  assessment  of 
the  amount  thereof  among  the  members,  according  to  the  amounts 
of  their  respective  premium  notes. 

14.  The  law  discountenances  circuity  of  action,  and  will  not 
compel  the  defendant  to  pay  the  amount  of  his  note,  and  after- 
wards seek  restitution  of  so  much  of  it  as  may  not  be  needed  for 
payment  of  losses  to  which  it  is  applicable.  It  was  the  duty  of 
the  company,  or  plaintiffs,  to  establish  the  proportion  required 
from  the  defendant,  and  the  proper  way  of  arriving  at  this  may 
be  learned  from  the  9th  section  of  the  Act  of  9th  April  1849. 

15.  The  notes  dated  1st  April  1856,  given  under  the  agreement 
of  that  date,  were  liable  for  the  losses  upon  policies  issued  after 
that  day,  and  prior  to  1st  April  1857.  If  the  jury  find  that  all 
or  any  of  those  notes  were  surrendered  by  the  company  to  the 
makers  thereof,  the  defendant  is  entitled  to  a  proportionable 
diminution  of  the  claim  upon  this  note." 

The  learned  judge  instructed  the  jury  as  follows : — 
"  The  law  governing  this  case  has  been  substantially  decided 
by  the  Supreme  Court.  Under  the  terms  of  the  contract  and 
receipt,  the  plaintiffs  are  bound  to  show  that  the  company  are 
insolvent :  have  they  not  shown  it  ?  You  have  the  testimony  of 
Mr.  Goddard,  who  makes  the*  statement,  although  he  is  unable 
to  give  any  details :  he  says  that  $30,000  are  needed  over  the 
assets,  to  pay  the  losses  that  took  place  in  the  year  from  April 
1st  1857  to  April  1st  1858. 

"If  the  company  are  insolvent  the  defendant  must  pay  his  note, 
and  if  there  should  be  any  surplus  left  after  paying  the  losses 
which  occurred  in  the  year  beginning  1st  April  1857,  it  can  be 
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got  back  afterwards.  All  who  effected  insurance  with  the  com- 
pany on  the  faith  of  this  agreement  of  defendant  and  others,  to 
give  guarantee  notes,  are  entitled  to  payment  for  losses  met  in 
that  year  out  of  those  notes. 

"  I  refuse  to  charge  upon  the  points  presented  by  the  defend- 
ants, as  they  are  not  material  to  the  decision.  If  you  find  that 
losses  which  were  incurred  in  that  year,  remain  unpaid  to  the 
amount  of  this  note,  and  that  the  assets  of  the  company  are 
insufficient  to  pay  them,  the  plaintiffs  may  recover  to  the  extent 
only  that  the  note  would  be  available  in  the  hands  of  the  assignee, 
i.  «.,  the  amount  on  its  face,  deducting  all  payments  made  for 
the  company  to  Moss,  to  get  up  his  note  and  the  commission  of 
6  per  cent." 

There  was  a  verdict  and  judgment  in  favour  of  the  plaintiff 
for  $972,  whereupon  the  defendant  sued  out  this  writ,  and 
assigned  as  cause  for  reversing  the  judgment,  that  the  court 
below  erred, 

1.  In  admitting  N.  B.  Browne,  Esq.,  as  a  witness,  and  not 
excluding  his  testimony. 

2.  In  admitting  John  L.  Goddard  as  a  witness,  and  not  exclud- 
ing his  testimony. 

8.  In  receiving  in  evidence  the  Act  of  Assembly  of  6th  May 
1852  (called  the  supplement  to  the  charter  of  the  insurance  com- 
pany). 

4.  In  admitting  the  resolution  of  the  board  of  directors,  dated 
8th  March  1853. 

6.  In  admitting  the  resolution  of  said  board,  dated  13th  April 
1857. 

6.  In  admitting  the  resolution  of  said  board,  dated  23d  March 
1865. 

7.  In  admitting  the  resolution  of  said  board,  dated  13th  March 
1858. 

8.  In  instructing  the  jury  as  to  the  4th,  8th,  9th,  12th,  18th 
and  14th  points  presented  by  the  defendant  below :  "  I  refuse 
to  charge  upon  the  points  presented  by  the  defendant,  as  they  are 
not  material  to  the  decision." 

10.  In  receiving  evidence  as  to  the  occurrence  of  losses  to  th^ 
company  during  the  year  which  began  on  1st  April  1857. 

11.  Receiving  in  evidence  the  amount  of  the  losses  by  the 
company  during  the  year  from  1st  April  1857  to  30th  March 
1858,  remaining  unpaid. 

12.  In  instructing  the  jury  as  follows :  "  If  the  company  are 
insolvent,  the  defendant  must  pay  his  note ;  and  if  there  should 
be  any  surplus  left  after  paying  the  losses  which  occurred  in  the 
year  beginning  1st  April  1857,  if  can  be  got  back  afterwards." 

ChtilloUj  for  plaintiff  in  error 
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Morton  P.  Henry  and  Richard  C.  McMurtrtCj  for  defendants. 

The  opinion  of  the  court  was  delivered,  February  3d  1862,  by 

Read,  J. — The  real  merits  of  this  case  have  been  settled  by 
this  court  in  Craig  v.  McHenry,  11  Casey  120,  but  exceptions 
were  taken  to  the  admission  of  two  witnesses,  Messrs.  Goddard 
and  Browne,  and  also  to  portions  of  the  testimony,  and  to  the 
charge  of  the  court.  Mr.  Goddard  was  a  creditor  of  the  com- 
pany, which  was  entirely  insolvent,  and  has  no  interest  either  in 
the  result  of  this  suit  or  in  the  fund  to  which  its  proceeds  were 
to  go ;  and  Mr.  Browne  was  a  stockholder,  who  had  paid  up  the 
full  amount  of  his  stock,  and  had  no  possible  interest  either  one 
way  or  the  other.     They  were,  therefore,  rightly  admitted. 

Henry  Leech  and  others,  and  their  associates,  were  created  a 
body  corporate  by  the  .name  of  "  The  Western  Insurance  Com- 
pany," by  an  Act  passed  the  14th  April  1851,  the  11th  section 
of  which  provided  "  That  the  right  to  repeal  or  alter  their  char- 
ter in  such  manner  as  to  do  no  injustice  to  the  stockholders,  is 
hereby  reserved  to  the  legislature."  By  the  13th  section  of  the 
Act  of  the  3d  May  1852,  and  the  8th  section  of  the  Act  of  the 
6th  May  in  the  same  year,  P.  L.  1852,  pp.  526  and  624,  it  was 
enacted  "  That  the  Western  Insurance  Company  of  Philadelphia 
shall  have  all  the  powers  and  privileges  conferred  on  or  exercised 
by  the  Mercantile  Mutual  Insurance  Company  of  Philadelphia, 
under  the  provisions  -of  an  act  entitled  *  An  Act  to  extend  the 
boundary  line  of  the  borough  of  Newton  Hamilton,  and  for  other 
purposes,'  "  passed  the  9th  day  of  April,  a.  d.  1849.  This  last- 
named  act  authorized  The  Western  Insurance  Company  to  act  as 
a  mutual  insurance  company,  a  power  which  they  never  exer- 
cised; and  it  also  contained  in  its  11th  section,  a  privilege 
which  they  considered  very  valuable,  and  which  they  did  use 
during  nearly  the  whole  time  of  their  actual  corporate  existence. 
This  section  is  in  these  words :  "  The  company,  for  the  better 
security  of  its  dealers,  may  receive  notes  for  premiums  in  ad- 
vance, of  persons  intending  to  receive  its  policies,  and  may 
negotiate  such  notes  for  the  purpose  of  paying  claims  or  other- 
wise, in  the  course  of  its  business ;  and  on  such  portions  of  said 
notes  as  may  exceed  the  amount  of  premiums  paid  by  the  re- 
spective signers  thereof,  at  the  successive  periods  when  the  com- 
pany shall  make  up  its  annual  statements,  and  on  new  notes 
taken  in  advance  thereafter,  a  compensation  to  the  signers 
thereof,  at  the  rate  to  be  determined  by  the  directors,  but  not 
exceeding  5  per  cent,  per  annum,  may  be  allowed  and  paid  from 
time  to  time." 

Until  this  privilege  was  secured  to  them  by  this  legislative 
alteration  of  their  charter,  extending  their  powers  (no  doubt  at 
their  express  request),  the  corporators  never  organized  them- 
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selves,  or  attempted  to  do  any  act  as  a  corporate  body.  A  meet- 
ing of  the  corporators,  pursuant  to  notice,  was  held  on  the  14th 
July  1852,  and  fifteen  other  persons  were,  by  resolution,  asso- 
ciated with  them,  and  a  committee  of  seven  were  appointed  to 
obtain  subscriptions  to  the  stock  of  the  company,  who  were 
authorized,  as  soon  as  suflScient  stock  was  subscribed,  to  appoint 
a  time  and  place  for  the  election  of  directors,  and  give  due  notice 
thereof  by  advertisement. 

The  company  was  accordingly  organized,  and  on  the  8th 
March  1853,  a  resolution  was  passed  by  the  board  of  directors  in 
these  words : — 

^^Besolvedy  That  for  the  better  security  of  its  dealers,  this 
company  will  receive  under  the  11th  section  of  the  supplement 
to  the  charter,  notes  for  premiums  in  advance  to  an  amount  not 
exceeding  $150,000,  payable  twelve  months  after  date,  which 
shaU  be  liable  only  for  losses  during  the  period  for  which  the  notes 
are  given,  and  provided  the  other  assets  of  the  company  shall 
not  be  equal  thereto ;  and  that  there  be  allowed  and  paid  to  the 
signers  thereof,  as  a  full  compensation,  5  per  cent,  under  the 
provisions  of  the  said  section." 

Under  this  resolution,  extended  to  subsequent  years  by  prac- 
tice, and  the  action  of  the  directors,  agreements  similar  to  the 
one  we  shall  state  directly  were  entered  into,  and  notes  given  by 
the  subscribers  thereto  as  agreed,  for  the  years  1853, 1854, 1855, 
1856,  and  1857 ;  the  subscribers  to  the  last  being  seventeen  in 
number,  and  the  amount  subscribed  $55,000 ;  but  all  of  these 
subscribers  did  not  give  their  notes,  reducing  the  amount  for 
which  notes  were  given  to  $45,000.  The  defendants  in  this  suit 
had  subscribed  all  the  several  agreements  for  each  year,  and 
their  notes  had  been  delivered  up  to  them,  and  the  guaranty  com- 
mission of  5  per  cent,  paid  on  each  note  to  them,  until  we  come 
to  the  present  note  of  the  1st  April  1857. 

These  agreements  and  subscriptions  were  all  in  one  book, 
which  contained  in  the  front  part  the  11th  section  of  the  supple- 
ment to  the  charter,  and  the  resolution  of  the  board  of  directors 
of  the  8th  March  1853,  and  each  agreement  referred  to  them 
specifically.  The  agreement  under  which  the  present  note  was 
given  reads  thus :  *'  We,  the  undersigned,  agree  to  give  our  notes 
dated  the  1st  day  of  April  1857,  for  the  sums  set  opposite  our 
names,  under  and  subject  to  the  terms,  conditions,  and  agree- 
ments contained  in  the  supplement  to  the  charter  of  The  Western 
Insurance  Company,  in  the  11th  section  of  the  Act  of  9th  April 
1849,  and  the  resolution  of  the  board  of  directors  of  said  com- 
pany." 

This  note,  therefore,  was  liable  for  losses  occurring  during  the 
period  for  which  the  note  was  given,  to  wit,  for  twelve  months 
after  its  date,  the  1st  of  April  1857;  and  the  losses  in  that 
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twelve  months,  outstanding  and  undisputed,  were  be^/Ween 
$30,000  and  $40,000,  and  no  assets  were  available  for  theso 
losses  except  the  guaranty  notes. 

Upon  this  state  of  facts  can  there  be  any  doubt  of  the  actual 
acceptance  of  the  supplement  to  the  charter,  independent  of  the 
reserved  power  of  the  legislature  to  make  the  alteration  by  the 
company,  and  that  the  repeated  acts  of  the  defendant  put  it  out 
of  his  power  to  dispute  it  ?  The  supplement  was  recognised  by 
the  company,  who  acted  under  it  from  the  commencement,  and 
he  accepted  the  benefits  which  he  reaped. from  giving  his  notes 
under  it.  He  was,  therefore,  liable  to  pay  the  balance  of  his 
note  to  assist  in  paying  the  losses  which  had  occurred  during  the 
period  for  which  it  was  given. 

This,  in  conjunction  with  our  former  decision,  closes  the 
whole  case,  and  disposes  of  all  the  exceptions  and  assignments 
of  error,  so  forcibly  and  plausibly  urged  by  the  learned  counsel 
for  the  plaintiflf  in  error. 

Judgment  a£Srmed. 


Steman,. Baker  &  Co.  versics  Harrison  &  Hooper. 

Validity  of  Promise  to  accept  BiU, 

A  promise  to  accept  a  bill  is  eqaivalent  to  an  acceptance,  not  only  as  to  the 
drawer,  but  as  to  every  party  who  takes  the  bill  on  the  faith  of  the  promise. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  on  the  case,  brought  in  the  court  below, 
March  31st  1860,  by  Leander  B.  Harrison,  William  Hooper,  and 
Henry  H.  Gibson,  partners,  doing  business  as  Harrison  &  Hooper, 
against  Peter  Steman,  Lafayette  Baker,  and  James  Hopkins, 
doing  business  as  Steman,  Baker  &  Co. 

The  plaintiffs  declared  on  an  acceptance  by  defendants  of  a 
bill  of  exchange  drawn  on  them  by  Joseph  Elstner,  January  27th 
1860,  at  sixty  days,  for  $1000,  and  which  had  been  endorsed  t<^ 
plaintiffs ;  with  a  count  on  an  account  stated ;  to  which  defendants 
pleaded  nan  assumpseruntj  payment,  and  set-off,  with  leave,  &c. 

The  case  was  this : — Steman,  Baker  k  Co.,  who  are  flour  and 
grain  commission  merchants  of  Philadelphia,  had  dealings  with 
one  Joseph  Elstner,  of  Cincinnati,  who  at  different  times  con* 
signed  to  them  flour,  on  which  they  made  advances,  and  had  an 
account  current  with  him.  On  the  27th  of  January  1860,  Elstner 
shipped  to  Steman,  Baker  &  Co.  a  consignment  of  two  hundred 
barrels  of  flour,  and  advised  them  that  he  had  drawn  upon  them 
for  JIOOO.  When  the  draft  was  presented  the  figures  '*$1000" 
were  in  the  margin,  but  the  body  of  the  draft  contained  th^ 
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words  "  eleven  hundred  dollars."  They  refused  to  accept  the 
draft  drawn  in  this  manner,  and  because  also  Elstner  had  written 
that  he  had  drawn  for  $1000 ;  and  it  was  protested  for  non- 
acceptance.  On  February  2d  1860,  the  defendants  wrote  to 
Elstner,  informing  him  of  their  reason  for  declining  to  accept, 
and  said,  "  send  correct  one  and  we  will  accept."  It  seems  that 
the  draft  had  been  purchased  by  the  plaintiffs,  Harrison  &  Hooper. 
On  the  receipt  of  defendants'  letter,  Elstner  showed  it  to  plain- 
tiffs, drew  another  draft  of  the  same  date,  and  gave  it  to  plaintiflFs. 
On  February  2d  1860,  it  was  alleged  that  Elstner  had  failed,  and 
was  indebted  to  the  defendants  to  an  amount  exceeding  the  value 
of  the  shipment.  When  the  second  draft  was  presented,  having 
heard  that  Elstner  had  failed,  and  being  in  their  debt,  the  de- 
fendants refused  to  accept  it,  and  this  draft  was  also  protested. 

The  plaintiffs  below  then  brought  this  suit,  and  claimed  to  recover 
on  the  alleged  acceptance  contained  in  the  letter  of  defendants. 

On  the  trial,  the  plaintiffs  gave  in  evidence  the  draft  or  bill 
declared  on,  dated  January  27th  1860,  and  the  following  letter 
from  defendants  to  Joseph  Elstner : — 

"  Joseph  Elstner,  Esq. : — "We  regret  to  say  we  were  compelled 
to  let  your  last  draft  on  us  go  back  to-day  for  informality  in 
drawing.  It  called  for  $1000  in  the  margin  and  $1100  in  the 
body  of  the  draft,  and  as  you  advised  us  of  only  drawing  $1000, 
thought  there  must  be  some  mistake.  Send  correct  one  and  we 
will  accept. 

"  You  will  please  request  your  miller  to  be  a  little  more  care- 
ful in  the  coopering  the  flour  before  it  leaves  the  mill,  much  of 
it  arrives  in  very  bad  order,  and  the  middle  hoops  fall  off  of  many 
of  the  barrels  in  handling,  and  the  half  of  them  have  no  nails  in 
the  hoops.     The  packages  are  good  enough,  but  want  more  nails. 

"  In  haste,  truly, 

"  Steman,  Baker  &  Co." 

"  Philadelphia,  February  2d  1860." 

They  then  read  the  deposition  of  William  Stewart,  of  Cincin- 
nati, who  testified  that  he  knew  the  plaintiffs  below ;  was  their 
book-keeper;  that  they  were  in  the  grocery  and  commissioii 
business,  and  in  the  business  of  buying  bills  of  exchange,  and 
for  their  own  use  in  business ;  that  the  draft  on  which  suit  was 
brought  had  come  into  the  hands  of  the  plaintiffs  about  the  9th 
or  10th  of  February  1860,  under  the  following  circumstances : 

The  witness  "  called  on  Mr.  Elstner,  just  previous  to  that  time, 
with  a  notice  of  protest  of  a  draft  for  that  amount,  which  draft 
had  been  drawn  by  him  on  the  same  parties,  who  had  refused  to 
accept  it  because  the  draft  had  been  drawn  for  $1100  in  the 
body  of  it,  while  figures  at  the  head  were  $1000.  Mr.  Elstner 
handed  witness  Steman,  Baker  &  Co.'s  letter,  which  he  said  would 
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explain  their  refusal  to  accept  that  draft.  I  took  the  letter  to 
the  plaintiffs,  who  agreed  to  take  from  Mr.  Elstner  a  draft  drawn 
in  accordance  with  this  letter,  and  to  return  to  him  the  previous 
draft  which  had  been  protested.  I  went  to  see  Mr.  Elstner  and 
so  informed  him,  requesting  him  to  accompany  the  new  draft 
with  the  bill  of  lading,  upon  which  he  had  advised  the  defend- 
ants that  he  would  draw  on  them  for  JIOOO,  and  to  which,  as  I 
understood,  the  defendants'  letter  was  in  reply.  Mr.  Elstner 
hesitated  at  first  about  signing  his  name  to  another  draft  until 
he  consulted  his  lawyer.  I  left  him,  and  returned  several  times 
without  seeing  him,  and  in  a  few  days  he  signed  the  new  draft, 
and  handed  it  to  me  for  the  plainiiffs,  to  whom  I  gave  it.  I 
believe  the  old  draft  is  in  possession  of  the  plaintiffs  at  this  time, 
subject  to  Mr.  Elstner's  order,  but  they  decline  to  furnish  it  to 
me,  that  I  may  produce  it  to  attach  to  this  deposition. 

"  The  first  draft  was  drawn  by  Joseph  Elstner  on  the  defendants, 
and  sold  to  the  plaintiffs  for  $1000,  paid  by  the  plaintiffs  to  the 
said  Elstner,  less  the  interest,  t.  e,  the  customary  rate  of  interest 
then  prevailing  on  eastern  bills.  This  amount  was  given  by  the 
plaintiffs  to  Mr.  Elstner  for  the  draft.  The  exact  sum  I  cannot 
state,  but  it  was  the  face  of  the  draft,  less  the  interest." 

Witness  also  proved  the  signature  of  Elstner,  and  that  de- 
fendants had  not  paid  the  draft  drawn  on  thefti  after  the  receipt 
and  exhibition  to  plaintiffs  of  the  letter  of  February  2d  1860. 

In  answer  to  certain  cross-interrogatories,  he  proved  the 
failure  of  Elstner  in  February  1860,  and  his  insolvency ;  that 
he  was  not  indebted  to  plaintiffs  before  the  purchase  of  the  first 
draft,  or  at  the  time  of  taking  the  deposition,  except  on  that 
account.  In  a  supplemental  deposition,  this  witness  testified  that 
plaintiffs  had  paid  Elstner  8982.61  for  the  draft  on  the  day  of 
its  date,  had  received  nothing  from  him  on  account  of  it,  and 
had  given  up  the  first  draft  on  receiving  the  second  one  with  the 
letter  of  Steman,  Baker  &  Co.,  and  a  bill  of  lading  for  the  two 
hundred  barrels  of  flour  shipped  to  them  at  the  date  of  the  draft. 

The  plaintiffs  then  read  in  evidence  the  following  letter : — 

"  Cincinnati,  February  11th  1860. 
"Messrs.  Steman,  Baker  &  Co. 

"Gentlemen :  I  have  this  day  drawn  a  draft  for  $1000,  sixty 
days  from  27th  of  January  1860,  which  is  in  lieu  of  draft  for 
?1100,  same  date,  which  was  sold  Messrs.  Harrison  &  Hooper 
previous  to  presentation  for  acceptance,  and  is  drawn  in  accord- 
ance with  your  advice  of  the  2d  February. 

"  Yours,  respectfully, 

"Joseph  Elstner." 

They  also  gave  in  evidence  the  bill  of  lading  for  two  hundred 
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barrels  of  flour,  shipped  by  Elstner  to  defendants  January  28th 
1860,  and  closed. 

The  defendants  then  called  Hugh  Craig,  and  offered  to  prove 
by  him  that  Joseph  Elstner,  the  drawer  of  the  draft  on  which 
the  suit  is  brought,  failed  on  the  2d  day  of  February  1860 ;  to  be 
followed  by  proof  that  said  Elstner,  at  that  time,  was  indebted 
to  defendants  to  an  amount  greater  than  the  amount  of  the  draft, 
and  is  yet  indebted  in  a  large  sum  to  the  defendants.  To  which 
the  counsel  for  the  plaintifl's  objected.  The  learned  judge  before 
whom  the  case  was  tried,  sustained  the  objection,  and  overruled 
the  offer  of  said  testimony.  Whereupon  the  counsel  for  the 
defendants  excepted,  and  a  bill  of  exceptions  was  thereupon 
sealed. 

The  defendants  then  called  William  Henry  Fry,  and  offered 
to  prove  that  he  was  book-keeper  and  clerk  of  defendants,  and 
that  the  said  Joseph  Elstner,  the  drawer  of  the  draft  sued  on, 
was,  at  the  time  of  the  drawing  of  said  draft,  and  is  yet,  indebted 
to  defendants  in  the  sum  of  $1150.  The  plaintiffs  objected  to 
the  offer,  and  the  learned  judge  sustained  the  objection.  Where- 
upon the  counsel  for  the  defendants  excepted,  and  a  bill  of 
exceptions  was  sealed. 

The  learned  judge  then  reserved  the  point  whether  any  con- 
sideration was  given  by  plaintiffs  for  the  draft  sued  upon,  and 
charged  the  jury  as  follows : — 

"  There  is  but  one  fact  for  the  jury  to  determine,  as  I  have 
reserved  the  question  of  law  arising  out  of  the  case  for  future 
consideration,  and  that  is — did  the  plaintiffs  take  the  draft  upon 
the  faith  of  the  defendants'  letter  ?  If  they  did,  your  verdict 
should  be  for  plaintiffs,  and  otherwise  for  defendants.** 

The  counsel  for  the  defendants  excepted  to  the  charge  of  the 
learned  judge,  and  sealed  a  bill  of  exceptions.  And  the  jury 
found  their  verdict  for  the  plaintiffs  for  the  sum  of  $1061.67. 

Afterwards,  to  wit,  the  said  court  in  banc  entered  judgment 
upon  said  verdict  for  the  plaintiffs,  and  read  the  following 
opinion : — 

"  Per  Curiam. — The  facts  were  briefly  these : — Joseph  Elst- 
ner, of  Cincinnati,  consigned  to  defendants  a  quantity  of  mer- 
chandise, and  drew  upon  them  for  $1000 ;  by  mistake  the  draft 
had  $1100  written  in  the  body,  though  the  figures  in  the  margin 
were  right.  The  bill  was  negotiated  for  value  to  plaintiffs.  Upon 
presentation  defendants  refused  to  accept  on  account  of  the 
mistake,  and  it  was  returned  under  protest.  The  defendants,  how- 
ever, immediately  wrote  to  Elstner,  explaining  the  reason  of  the 
refusal  to  accept,  adding,  *send  correct  one,  and  we  will  accept.' 
Elstner  accordingly  drew  another  bill  of  the  same  date,  and 
having  the  same  period  to  run  as  the  old  one,  which  was  given  to 
plaintiffs  in  lieu  of  the  old  draft. 
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"  It  seems  to  be  settled,  that  if  the  letter  of  defendants  re- 
ferred to  an  existing  bill,  it  was  an  actual  acceptance,  and  bound 
the  defendants.  If,  however,  it  was  a  mere  promise  to  accept  a 
Bon-existing  bill,  the  plaintiffs  must  have  taken  the  bill  on  the 
faith  of  it,  and  for  consideration:  2  Am.  Leading  Cases  285: 
Byles  on  Bills  146  and  note. 

"  In  either  aspect  it  appears  to  us  that  the  plaintiffs  are  enti- 
tled to  a  judgment  on  the  reserved  point  in  the  case.  *  Send 
correct  one,  and  we  will  accept  ;*  this  is,  correct  the  mistake  in 
the  bill  sent,  and  we  will  accept.  The  mere  copy  of  the  bill  with 
the  correction  was,  in  substance,  the  same  bill,  then  existing, 
and  which  had  then  been  negotiated  for  a  full  consideration  to 
the  plaintiffs. 

"  But  suppose  it  necessary,  according  to  Rowland  v.  Carson, 
3  Harris  453,  that  the  bill,  even  if  existing  at  the  time  of  the 
promise,  should  have  been  taken  on  the  faith  of  it,  or  suppose 
this  to  have  been  a  promise  to  accept  a  non-existing  bill,  we  are 
of  the  opinion  that  the  plaintiffs  ought  to  recover.  Upon  the 
return  of  the  first  bill  for  ?1100,  under  protest,  they  had  an 
immediate  right  of  action  against  Elstner,  the  drawer,  for  non- 
acceptance.  Upon  being  shown  defendants'  letter,  they  agreed 
to  accept  the  new  bill,  a  corrected  copy  of  the  old  one,  as  a  sub- 
fititute.  Surely,  as  to  the  latter  bill,  having  been  purchased  for 
full  value  of  the  first,  they  are  within  the  letter  as  well  as  the 
Spirit  of  all  the  cases  which  have  been  decided  on  this  subject. 

*'Rule  discharged,  and  judgment  for  plaintiffs." 

The  counsel  for  the  defendants  then  excepted  to  the  entry  by 
the  court  of  judgment  upon  the  verdict  for  the  plaintiffs,  and  to 
the  aforesaid  charge  and  the  opinion  of  the  court ;  and  removed 
the  case  into  this  court,  where  the  following  errors  were  as- 
signed : — 

1.  The  court  below  erred  in  rejecting  the  offer  of  defendants 
to  prove  by  Hugh  Craig  "  that  Joseph  Elstner,  the  drawer  of  the 
draft  on  which  suit  is  brought,  failed  on  the  2d  day  of  January 
I860,"  to  be  followed  by  proof  that  said  Elstner,  at  that  time, 
was  indebted  to  defendants  in  an  amount  greater  than  the 
amount  of  the  draft,  and  is  yet  indebted  in  a  large  sum  to  the 
defendants. 

2.  The  court  below  erred  in  rejecting  the  offer  of  the  defend- 
ants to  prove  by  William  Henry  Fry  '*  that  he  was  the  book- 
keeper and  clerk  of  defendants,  and  that  said  Joseph  Elstner, 
the  drawer  of  the  draft  sued  on,  was,  at  the  time  of  the  drawing 
of  said  draft,  and  is  yet,  indebted  to  the  defendants  in  the  sum 
of  $1150." 

3.  The  court  below  erred  in  rendering  judgment  for  plaintiffs 
on  the  reserved  point,  to  wit,  whether  any  consideration  was 
given  by  plaintiffs  for  the  draft  sued  upon. 
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4.  The  court  below  erred  in  refusing  to  enter  judgment  for 
defendants  upon  the  verdict. 

Edward  H,  Weil  and  Henry  M.  PhilltpSy  for  plaintiffs  in  error. 
— The  first  question  is,  did  the  defendants*  letter  refer  to  an 
existing  bill  ?  The  very  words  themselves  show  that  the  letter 
referred  to  another  bill  not  yet  drawn.  *'  Send  correct  one  and 
we  will  accept** — not  a  corrected  one,  but  a  new  one.  No  lan- 
guage is  used  in  the  past  or  present,  but  the  future  tense  is  em- 
ployed. If,  therefore,  by  reason  of  the  mistake  of  Elstner,  delay 
occurred  and  he  failed  in  the  mean  time,  upon  whom  should  the 
loss  fall — ^upon  the  defendants,  an  innocent  party,  or  upon  the 
plaintiffs,  who  purchased  an  informal  unaccepted  draft,  and  at 
the  time  they  bought  it  had  no  right  to  infer  that  it  would  be 
accepted  ?  A  party  presents  a  check  upon  a  bank  ;  by  reason  of 
a  wrong  date  or  some  informality,  as  in  the  present  case,  the 
bank  officer  refuses  payment,  but  tells  the  holder  to  return  it  and 
obtain  a  new  one,  and  he  will  pay  it.  In  the  interval,  other 
checks  of  the  drawer  are  presented  and  paid,  and  when  the  holder 
of  the  informal  check,  who  now  has  another  in  lieu  of  it,  arrives, 
he  is  told  that  the  drawer's  account  is  exhausted,  and  there  are 
no  funds  in  bank  to  meet  it ;  will  it  be  seriously  contended  that 
the  bank  is  liable  upon  the  promise  thus  made  ?  This  is  the 
exact  case  here  presented.  The  drawer  of  the  draft  failed  before 
the  presentation  of  the  second  draft,  and  the  defendants,  in  the 
same  manner,  having  no  funds,  refused  to  accept.  Nor  was  the 
promise  to  accept  the  new  bill  made  to  the  plaintiffs,  between 
whom  and  the  defendants  there  is  no  privity  of  contract,  but  the 
letter  was  written  to  Elstner. 

That  this  was  not  an  acceptance  of  an  existing  bill  is  also 
shown  as  a  fact  that  the  first  draft  was  protested  for  non-accept- 
ance. 

The  first  and  second  assignment  of  errors  relate  to  the  rejec- 
tion of  the  testimony  offered  by  defendants  to  prove  that  on  the 
day  when  the  letter,  which  is  the  foundation  of  plaintiffs*  claim,  * 
was  written,  Mr.  Elstner  failed  and  was  insolvent,  and  was 
indebted  to  defendants  in  a  large  amount,  and  over  and  above 
the  value  of  the  shipment.  Depending  upon  the  point  whether 
they  had  accepted,  the  testimony,  they  contended,  was  admissible 
to  show  that  defendants  were  not  bound  to  accept  when  the 
drawer,  being  at  that  time  their  debtor,  had  become  insolvent. 

The  only  and  main  question  left  then  is  this,  was  consideration 
given  for  the  second  draft?  The  testimony  of  William  Stewart 
taken  by  plaintiffs  by  commission  is  very  explicit,  and  shows  that 
the  plaintiffs  held  the  first  draft ;  and  the  taking  of  another  draft 
in  lieu  of  the  first,  does  not  create  any  new  and  independent  con- 
sideration. 


Digitized  by  VjOOQIC 


1862.]  OF  PENNSYLVANIA.  65 

[Sieman,  Baker  &  Co.  v.  Harrison  &  Hooper.] 

The  general  rule  is,  that  if  a  person  indebted  to  another  gives 
him  a  new  note  for  the  same  sum,  without  new  consideration,  it 
shall  not  be  deemed  a  satisfaction  of  the  first :  Hart  v.  Boiler,  15 
S.  &  R.  162 ;  Weakly  v.  Bell,  9  Watts  280 ;  Jones  v.  Shawhan,  4 
W.  A;  S.  257  ;  Pring  v.  Jackson,  1  B.  &  C.  14 ;  8  Eng.  Com.  L. 
Reps.  10;  Wallace  v.  Fairman,  4  Watts  378;  Gallagher  v. 
•Roberts,  2  Wash.  C.  C.  Reps.  191;  Coolidge  v.  Payson,  3  Wh. 
66 ;  Schimmelpennich  v.  Bayard,  1  Peters  274 ;  Boyce  v.  Henry, 
4  Id.  Ill ;  Parsons'  Mercantile  Law  128 ;  Rowland  v.  Carson,  3 
Harris  454 ;  Holcomb's  Leading  Cases  on  Commercial  Law  249 ; 
Strohecker  v.  Cohen,  1  Speer's  Law  Reps.  (So.  Ca.)  347 ;  The 
New  York  and  Virginia  State  Stock  Bank  v.  Gibson,  5  Duer  574. 

The  case  of  the  plaintiffs  in  error,  besides  its  legal  position,  is 
a  meritorious  one ;  Elstner  is  already  their  debtor  in  a  consider- 
able amount,  and  totally  insolvent;  and  it  is  now  sought  to 
charge  them  with  his  draft,  for  which  they  have  received  no 
benefit  or  consideration. 

J.  B.  Townsendy  for  defendants  in  error. — 1.  An  examination 
of  the  accounts  between  the  parties  would  show  that  the  defend- 
ants below  have  not  been  injured  in  this  transaction,  but  are 
rather  benefited  by  it,  so  that  the  argument  drawn  from  the 
alleged  hardship  of  this  case  is  without  foundation. 

2.  A  promise  to  accept  a  bill  for  a  specific  amount  is  equivalent 
to  an  acceptance  of  such  a  bill  if  drawn  within  a  reasonable  time, 
and  such  promise  enures  especially  to  the  benefit  of  any  party 
who  takes  it  upon  the  faith  of  such  promise :  Pillans  v.  Van 
Mierop,  3  Burr  1663 ;  Pierson  v.  Dunlop,  Cowp.  571 ;  Mason  v. 
Hunt,  Doug.  284,  297 ;  Milne  v.  Prest,  4  Campb.  393 ;  11  M.  & 
W.  390 ;  Johnson  v.  Ceilings,  1  East  98 ;  Chitty  on  Bills,  285, 
*218,  and  notes. 

An  acceptance  is  the  assent  or  agreement  of  the  drawee  to 
honour  the  draft ;  it  may  be  general  and  absolute,  or  conditional ; 
it  may  be  written  or  verbal,  it  may  be  express  or  implied,  it  may 
be  before  the  bill  is  drawn  or  after  it  is  drawn :  Story  on  Billsj 
p.  263,  §  238 ;  notwithstanding  the  statute  of  3  &  4  Anne,  c.  9, 
8.  5,  a  verbal  acceptance  is  binding :  Lumley  r.  Palmer,  2  Strange 
1000. 

Signature  in  writing  is  never  necessary  to  an  acceptance,  it  is 
a  question  of  fact  for  the  jury  whether  the  bill  has  been  accepted 
by  the  drawee,  and  it  is  not  necessary  to  aver  acceptance  in 
writing :  Dufour  v.  Oxenden,  1  M.  &  R.  90 ;  Chalie  v,  Belshaw, 
6  Bing.  529 ;  Byles  on  Bills,  61  Law  Lib.  7,  164.  Neither  if  in 
writing  need  the  acceptance  appear  on  the  bill  itself,  it  may 
appear  on  a  separate  paper  or  letter :  Story  on  Bills,  p.  272, 
§  244,  and  the  authorities  there  quoted  by  him.  It  is  binding  if 
it  possess  these  properties.     1.  The  promise  should  specify  the 
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bill  SO  as  to  distinguish  it  from  any  other.  2.  It  should  be 
drawn  within  a  reasonable  time  after  the  promise  was  made ;  and 
3.  It  should  be  received  by  the  person  taking  it  upon  the  faith 
of  the  promise  to  accept:  Story,  §  249;  Coolidge  v.  Payson,  2 
Wheat.  66 ;  s.  c.  2  Gallis  Rep.  233 ;  Goodrich  v.  Gordon,  15 
Johns.  6 ;  Parker  v.  Greele,  2  Wend.  345;  5  Wend.  414;  McEvers 
V.  Mason,  10  Johns.  207;  8  Kent  Comm.  Lect.  84,  85  (4th 
ed.) ;  Wilson  v.  Clements,  8  Mass.  Rep.  1 ;  Storer  v.  Logan,  9  Id. 
55;  Boyce  v.  Edwards,  4  Peters  111 ;  Schimmelpennich  v.  Bayard, 
1  Id.  264;  Carnegie  v.  Morrison,  2  Mete.  381,  406;  Ogden  v. 
Gillingham,  1  Baldwin  45 ;  Ogden  v.  Ferguson,  Id. 

All  the  three  requisites  above  specified  exist  in  this  case.  The 
fact  of  the  draft  sued  on  being  taken  by  the  holders  on  the  faith 
of  that  letter,  has  been  found  by  the  jury,  and  cannot  be  ques- 
tioned here. 

The  holders  of  the  original  draft  containing  the  mistake  having 
a  claim  at  once  upon  Elstner  when  the  draft  was  protested  for 
non-acceptance,  had  a  perfect  right  in  settlement  of  that  antece- 
dent debt,  claim,  or  liability,  to  take  the  last  draft  of  which 
acceptance  was  promised  by  letter,  and  to  treat  the  letter  as  an 
acceptance  if  the  last  draft  was  taken  on  the  faith  of  the  letter, 
as  it  was  settled  by  the  verdict  in  this  case  to  have  been. 

The  argument  on  the  other  side  proceeds  upon  the  assumption 
that  the  plaintiffs  in  error  are  the  "  innocent"  party  in  this  trans- 
action, and  that  Elstner's  failure  introduced  a  new  state  of  affairs, 
which  changed  all  the  prior  rights  and  standing  of  the  parties. 
These  positions  are  not  sustained  by  the  law  or  the  facts  of  the 
case. 

The  law  is  settled  that  Steman,  Baker  &  Co.,  by  that  letter,  as 
formally  accepted  the  bill  sued  on  as  if  they  had  written  an 
acceptance  on  its  face  and  signed  it  (not  as  respects  the  drawer), 
but  as  to  all  parties  who  might  take  it  in  the  regular  course  of 
business  on  the  faith  of  their  letter  promising  to  accept  it.  The 
law  assumes  that  they  knew  that  when  they  wrote  that  letter 
they  were  accepting  the  draft  of  which  they  authorized  the  draw- 
ing, for  the  benefit  of  any  holder  who  should  take  it  on  the  faith 
of  their  promise. 

It  nowhere  appears  that  the  defendants  in  error  had  any  know- 
ledge or  notice  of  the  state  of  the  accounts  between  Elstner  and 
his  factors  when  they  took  either  of  the  drafts ;  but  from  the  fact 
of  acceptance  of  the  first  draft  being  refused  solely  for  the  blunder 
in  drawing,  and  from  the  fact  of  the  letter  of  the  drawees  direct- 
ing a  new  and  corrected  draft,  which  they  undertook  to  accept, 
the  defendants  in  error  had  the  right  to  presume  that  the  drawees 
held  funds  of  the  drawer :  Bickerdike  v.  Bollman,  1  T.  R.  405 ; 
Vere  v.  Lewis,  3  Id.  182 ;  Gibson  v.  Minet,  2  H.  Bl.  612. 
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The  authorities  cited  on  the  other  side  to  support  the  position 
that  taking  a  note  shall  not  be  deemed  to  have  satisfied  a  former 
note,  where  the  parties  are  the  same  and  no  new  consideration 
intervenes,  have  no  place  here,  because  there  is  no  question  be- 
tween the  defendants  in  error  and  Elstner,  who  is  the  only  party 
who  ever  was  liable  on  the  first  draft ;  but  between  the  defend- 
ants in  error  and  the  drawees,  who  made  themselves  liable  by  a 
direct  contract  of  acceptance  on  the  second  draft— rand  there 
were  not  only  new  parties,  but  a  distinct  and  valuable  considera- 
tion, to  wit,  the  relinquishment  of  the  old  note,  and  the  loss  by 
the  holders  of  the  right  to  sue  Elstner  thereon,  or  to  take  any 
steps  to  recover  their  money  against  him,  for  which  they  had  a 
present  right  of  action,  after  non-acceptance  and  protest  of  the 
first  draft. 

There  is  no  case  in  the  books  precisely  like  the  present  in  this 
respect.  The  draft  in  suit  was  a  correction  of  a  mere  clerical 
mistake,  and  by  their  letter  of  February  2d  the  drawees  have  in 
sabstance  said,  we  know  what  you  intended,  and  consider  this  as 
an  acceptance  of  the  draft  which  you  intended  to  draw,  and 
which  you  have  our  authority  to  araw  in  substitution  of  the 
erroneous  one. 

The  purchase  for  cash  of  the  first  draft,  and  the  substitution 
of  the  last  one  in  lieu  of  it,  in  accordance  with  the  letter,  make 
the  whole  one  transaction  as  fully  as  if  the  defendants  in  error 
had  parted  with  their  money  on  the  receipt  of  the  last  instead  of 
on  the  first  draft ;  or,  in  contemplation  of  law,  it  is  as  if  Elstner 
had  paid  back  the  money  received  by  him  on  the  erroneous  draft, 
and  had  taken  it  again  for  the  amended  one. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Woodward,  J. — The  rejection  of  the  evidence  referred  to  in  the 
specification  of  errors,  is  of  no  consequence  if  the  court  were 
right  on  the  main  question  of  the  cause,  and  we  think  they  were 
right  for  the  reasons  rendered  in  the  opinion  upon  the  reserved 
point. 

The  case  is  distinguished  from  Howland  v.  Carson,  8  Harris 
454,  by  the  very  material  circumstance  that  Harrison  &  Hooper 
took  the  second  draft  on  the  faith  of  the  letter  of  Steman,  Baker 
k  Co.,  of  2d  February  1860.  Though  not  addressed  to  them, 
that  letter  was  shown  to  them,  as  was  proved  by  William  Stewart, 
and  they  were  thus  expressly  informed  by  the  defendants  that 
the  first  draft  had  been  dechned  merely  for  an  "  informality  in 
drawing,"  and  that  if  a  correct  one  were  sent  they  would  accept 
it.  When  a  corrected  draft  was  sent,  in  pursuance  of  this 
proposition,  they  were  bound  to  accept  it.  The  authorities  cited 
show  the  rule  of  law  to  be,  that  a  promise  to  accept  a  bill  for  a 
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fixed  amount  is  equivalent  to  an  acceptance  not  only  as  to  the 
drawer,  but  as  to  every  party  who  takes  the  bill  on  the  faith  of 
that  promise.  The  prevailing  inducement  for  considering  a 
promise  to  accept,  as  an  acceptance,  is  that  credit  is  thereby 
given  to  the  bill.  And  this  credit  is  given  as  effectually  by  a 
letter  written  before  the  date  of  the  bill,  as  by  one  written  after- 
wards. Hence  Chief  Justice  Marshall  stated  the  result  of  the 
authorities  to  be,  that  a  letter  written  within  a  reasonable  time 
before  or  after  the  date  of  a  bill  of  exchange,  describing  it  in 
terms  not  to  be  mistaken,  and  promising  to  accept  it,  is,  if  shown 
to  the  person  who  afterwards  takes  the  bill  on  the  credit  of  the 
letter,  a  virtual  acceptance  binding  the  person  who  makes  the 
promise :  Coolidge  v,  Payson,  2  Wheat.  75.  This  case,  though 
much  discussed  in  subsequent  cases,  has  never  been  shaken,  and 
it  states  the  principle  that  is  decisive  against  the  plaintiffs  in 
error. 

The  judgment  is  affirmed. 


Graver  versus  Sholl. 

WateT'Rights. —  Who  may  complain  of  Misuser  of  Right. — Backing 
Water  into  Tail-Race  of  MiU  actionable  without  Proof  of  actual 
Damage, 

1.  In  an  action  for  backing  water  upon  the  tail-race  of  a  mill,  the  defendant 
set  up  in  defence  that  the  original  use  of  the  race,  which  ran  over  a  tract 
lyine  between  the  lands  of  the  plaintiff  and  defendant,  had  been  changed. 
Hddt  that  the  question  whether  there  had  been  any  change  from  the  right  as 
originally  granted  to  run  the  race  over  the  tract,  could  only  arise  as  between 
the  original  parties,  their  heirs  or  assies ;  and  that  as  the  defendant  had  no 
interest  in  the  tract,  he  could  not  question  the  plaintiff's  right  in  it. 

2.  It  is  actionable  to  flow  water  back  in  the  tail-race  of  another's  mill, 
whether  any  actual  damages  are  or  are  not  caused  thereby. 

Error  to  the  Common  Pleas  of  Buck9  county. 

This  was  an  action  on  the  case,  brought  in  the  court  below  to 
September  Term  1860,  by  Jacob  L.  Sholl  against  Jonas  Graver, 
for  injury  done  to  his  grist-mill  and  water-power  by  back-water 
caused  by  the  dam  of  the  defendant. 

The  material  facts  of  the  case  are  as  follows : — 
I  The  defendant  in  error,  Jacob  L.  Sholl,  is  the  owner  of  a  tract  of 
land  on  Swamp  Creek,  in  the  county  of  Bucks,  under  title  derived 
from  Peter  Blyler,  by  deeds  dated  July  14th  1838  and  April  22d 
1844,  on  which  land  he  erected  a  grist-mill  about  the  year  1838 
or  1834.  There  had  been  an  old  clover-mill  on  the  same  tract 
of  land,  but  lower  down  the  stream,  which  was  abandoned  and 
destroyed  before  the  erection  of  the  grist-mill. 
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Jonas  Graver  is  the  owner  of  a  tract  of  land  lower  down  the 
same  stream,  on  which  he  erected  a  grist-mill  in  1837  near  the 
site  of  an  old  mill  which  was  removed  when  the  new  one  was 
built.  There  is  an  intervening  tract  of  land,  owned  by  David 
Groman.  The  tail-race  of  Sholl's  mill  runs  over  and  empties 
into  the  creek  on  Groman's  land ;  the  right  to  which  over  the 
land  of  the  latter  is  claimed  by  the  said  Shell  under  a  grant  from 
Joseph  Neiss  to  Peter  Blyler,  dated  August  24th  1816,  and  who 
preceded  Groman  in  title  ;  which  grant  is  in  these  words : 

"  This  Indenture,  &;c.,  Whereas,  the  said  Joseph  Neiss  and  Peter 
Blyler,  at  the  time  of  the  sealing  and  delivering  of  these  presents, 
are  respectively  seised  in  fee  of  and  in  two  certain  contiguous 
tracts,  pieces,  or  parcels  of  land,  with  the  appurtenances,  in  the 
township  of  Milford  aforesaid,  and  whereas,  there  is  a  mill-race 
or  watercourse  made,  dug,  laid  out,  and  running  on,  over,  and 
through  the  land  of  the  said  Joseph  Neiss,  for  the  use  and  pur- 
pose of  leading  and  draining  the  water  from  the  clover-mill  of 
the  said  Peter  Blyler :  Now  this  indenture  witnesseth,  that  the 
said  Joseph  Neiss,  for  divers  good  causes  and  conditions,  and 
more  especially  for  and  in  consideration  of  the  sum  of  one  dollar 
in  specie,  to  him  in  hand  paid  by  the  said  Peter  Blyler,  at  or 
before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  the  said  Joseph  Neiss  doth  hereby  acknowledge,  hath 
granted,  bargained,  sold,  released,  conveyed,  and  confirmed,  and 
by  these  presents  doth  grant,  bargain,  sell,  release,  convey,  and 
confirm  unto  the  said  Peter  Blyler,  and  to  his  heirs  and  assigns, 
the  full  right  and  privilege  of  all  that  mill-race  or  tail-race  of  the 
mill  or  watercourse  above  mentioned,  which  hath  for  many  years 
past  been  made,  dug,  and  laid  out,  leading  from  a  mill-dam  erected 
in  and  upon  a  certain  stream  of  water,  called  Swamp  creek,  and 
running  on,  over,  and  through  the  land  of  the  said  Joseph  Neiss, 
within  the  bounds  of  the  following  courses  and  distances  (here 
follow  courses  and  distances),  which  said  tail-race  or  watercourse 
aforesaid  being  for  the  special  purpose  or  use  of  leading  or 
draining  the  water  from  the  adjacent  clover-mill,  erected  on  the 
land  of  the  said  Peter  Blyler,  together  with  free  ingress  and 
egress  to  and  for  the  said  Peter  Blyler,  his  heirs  and  assigns, 
and  his  and  their  servants  and  workmen,  with  horses,  carts,  car- 
riages, picks,  shovels,  &c.,  at  all  convenient  times  and  seasons  in 
and  along  the  banks  of  the  said  race  or  watercourse  within  the 
bounds  of  the  above-mentioned  courses  and  distances,  for  the 
purpose  of  digging,  opening,  draining,  mending,  cleaning,  and 
repairing  the  same  in  such  a  manner  and  form,  so  as  to  give  the 
water  a  sufficient  descent  along  said  race,  from  the  above-men- 
tioned clover-mill.  To  have  and  to  hold,  all  and  singular,  the 
mill-race  or  tail-race  of  the  mill  or  watercourse,  privilege  of 
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amending,  cleaning,  and  repairing  the  same,  and  other  privileges 
above  mentioned,  and  premises  hereby  granted  or  mentioned,  or 
intended  so  to  be,  with  the  appurtenances,  unto  the  said  Peter 
Blyler,  his  heirs  and  assigns,  to  the  only  proper  use,  benefit, 
and  behoof  of  him,  the  said  Peter  Blyler,  his  heirs  and  assigns 
for  ever/' 

The  tail-race  was  used  and  enjoyed  without  interruption  by 
ShoU  and  those  under  whom  he  claimed,  from  1816  until  the 
bringing  of  the  suit. 

The  evidence  showed  that  the  dam  of  Graver  was  at  first  a 
rude  structure  of  stone  and  logs,  but  was  gradually  improved  by 
repairs,  &c.,  until  1848.  In  that  year  a  wagon-road  was  made 
across  it,  and  in  1851  it  was  extensively  improved  and  raised. 
From  that  time  the  back-water  began  to  be  felt  at  the  plaintiflTs 
mill  in  ordinary  freshets,  until  at  length  the  injury  was  considered 
so  serious  as  to  require  redress,  and  this  suit  was  brought  as 
above  stated. 

There  was  a  great  deal  of  testimony  in  the  case,  but  the  only 
errors  assigned  here  were  to  portions  of  the  charge  of  the  court 
printed  here  within  brackets. 

The  court  below  (Smyser,  P.  J.)  charged  the  jury  as  follows  :-^ 

"  The  plaintiff  owns  a  tract  of  land  on  Swamp  creek,  on  which 
he  has  a  grist-mill,  erected  twenty-three  or  twenty-four  years 
ago.  The  defendant  owns  a  tract  lower  down,  on  which  he  has 
also  erected  an  ancient  mill.  There  is  an  intervening  tract 
owned  by  Groman.  The  plaintiff's  tail-race  empties  into  the 
creek  on  Groman's  land ;  the  right  to  carry  his  tail-race  over 
the  land  of  the  latter  is  claimed  by  the  plaintiff  under  a  grant 
from  Neiss,  who  preceded  Groman  in  the  title.  He  complains 
that  the  defendant,  by  means  of  his  dam,  backs  the  water  into 
his  tail-race  in  violation  of  his  right,  and  to  the  injury  of  his 
mill ;  and  for  this  he  has  brought  his  suit. 

"  That  there  is  back-water  in  the  race  at  the  usual  and  ordi- 
nary stage  of  the  water,  seems  to  be  pretty  well  shown  by  the 
testimony ;  and  is,  indeed,  but  faintly  controverted.  That  there 
is  more  of  it,  and  backed  higher  up,  when  there  is  a  rise  in  the 
creek,  is  also  shown  by  abundance  of  proof.  On  both  these 
points  you  have  heard  the  evidence,  and  from  it  and  the  drafts 
in  evidence,  you  can  have,  I  imagine,  little  difficulty  in  ascer- 
taining how  the  fact  is. 

"  If  there  is  back-water,  the  next  inquiry  will  be,  is  the  de- 
fendant's dam  the  cause  of  it  ? 

"  The  defendant  is  entitled  to  avail  himself  of  the  difference 
of  level  between  where  the  creek,  in  its  natural  state,  enters  his 
land,  and  where  it  leaves  it.  He  has,  therefore,  the  right  to 
back  the  water  to  his  upper  line — further  than  this  he  cannot  do 
it  without  the  permission  of  the  riparian  owner  above,  unless  he 
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shows  a  right  by  grant  or  license  or  under  the  Statute  of  Limita- 
tions. [For  backing  the  water  upon  and  flooding  the  land  of 
Groman,  the  intervening  proprietor,  he  would  not  be  liable  to 
the  plaintiff  in  this  action ;  but  if  he  backs  it  into  the  latter's 
tail-race,  he  is  liable  just  as  he  would  be  if  the  whole  of  the  race 
was  on  plaintiff's  own  land,  provided  the  latter  has  a  right  to 
maintain  his  tail-race  as  it  is,  over  the  land  of  the  intervening 
owner ;  a  point  presently  to  be  more  fully  considered. 

*'  If  there  is  back-water  when  the  water  in  the  creek  is  at  its 
usual  and  ordinary  stage,  you  will  inquire  whether  it  is  caused 
by  the  dam  of  the  defendant,  or  some  other  cause  disconnected 
with  it.  If  the  former,  the  defendant  is  bound  to  lower  his  dam 
so  as  to  cease  to  produce  the  result  complained  of;  and  until  he 
does  so,  is  liable  to  the  plaintiff's  action,  and  the  latter  would  be 
entitled  to  nominal  damages  at  least,  even  if  he  showed  no  actual 
injury,  in  order  that  his  right  may  be  established  before  the  lapse 
of  time  shall  bar  it,  unless  it  is  already  barred;  and  to  such 
further  damages  as  will  compensate  him  for  the  actual  injury 
sustained  up  to  the  time  of  bringing  his  suit.] 

^'But  the  defendant  alleges  and  contends,  that  the  back-water 
complained  of,  only  exists  when  there  is  a  freshet  or  rise  in  the 
creek,  and  that  he  is  not  legally  responsible  for  an  injury  arising 
from  that  cause.  On  this  point,  the  law  is  this :  If  thft  injury 
referred  to,  is  occasioned  by  any  of  those  extraordinary  and 
unusual  floods,  not  expected,  and  against  which  ordinary  skill 
and  foresight  is  not  expected  to  provide ;  if  the  damage  com- 
plained of,  is  caused  by  defendant's  dam  combined  with  an  act 
of  Providence,  he  is  not  responsible ;  but  if  the  floods  or  freshets 
referred  to,  are  only  those  which  occur  so  frequently,  that  men 
of  ordinary  prudence  might  reasonably  be  expected  to  calculate 
upon  them  ;  if  they  are  the  usual,  ordinary,  and  expected  freshets 
which  occur  in  all  streams,  the  defendant  was  bound  to  take 
them  into  consideration  and  provide  for  them  when  he  erected 
his  dam — the  law  being,  that  he  who  erects  a  dam  is  responsible 
for  all  the  injury  caused  by  it  in  times  of  freshets  of  that  char- 
acter ;  and  it  is  no  answer  to  this,  that  he  has  raised  it  no  higher 
than  the  difference  of  level  on  his  own  land.  Such  is  distinctly 
stated  to  be  the  law  of  Pennsylvania  in  Bell  v.  McClintock,  9 
Watts,  and  McCoy  v.  Danley,  8  Harris.  [The  defendant  makes 
a  point  here  which  requires  some  notice.  His  position  is,  that 
by  the  terms  of  the  Neiss  deed  in  1816,  originally  granting  the 
right  to  carry  this  mill-race  over  the  intervening  tract,  the  ease- 
ment thereby  created  was  expressly  limited  and  restricted  to  the 
use  and  service  of  the  old  clover-mill  therein  mentioned ;  and, 
that  on  its  destruction  and  abandonment,  the  right  therein 
created  ceased  and  reverted  to  the  heirs  or  grantees  of  the 
grantor,  and  that  the  plaintiff  or  those  under  whom  he  claims 
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title,  could  not  afterwards  continue  to  use  it  in  connection  with 
the  present  grist-mill  subsequently  erected  a  little  further  up  the 
stream ;  and  that,  therefore,  plaintiff  cannot  recover  in  this 
action  unless  the  water  was  backed  beyond  the  line  between 
Groman  and  plaintiff. 

"  We  cannot  subscribe  to  this  view  of  the  case. 

"  The  case  of  Scheetz  v.  Fitzwater,  5  Barr  129,  is  relied  on  by 
defendant.  There,  however,  there  were  strong  and  absolute 
words  of  exclusive  limitation — much  stronger  than  occurs  here. . 
The  words  were  *  to  and  for  the  use  and  service  of  a  certain  mill, 
with  the  land  thereto  belonging,  and  for  no  other  use  whatsoever  J* 
Besides  these,  there  was  an  absolute  and  entire  diversion  of 
the  subject  of  the  grant  from  the  purpose  for  which  it  was  granted, 
and  a  conversion  of  it  to  another  and  different  use  altogether. 
The  mill-dam  to  which  the  race  was  appurtenant  and  both  of 
which  were  declared  to  be  for  '  the  use  and  service*  of  the  mill, 
was  drained  and  converted  into  meadow  or  grass  land,  so  that 
the  dam,  and  per  consequence,  the  race  could  no  longer  subserve 
the  purpose  of  that  or  any  other  mill  that  might  be  erected  in 
its  stead.  The  water-power  was  totally  destroyed  by  the  act  of 
the  grantee,  and  there  was  no  longer  any  pretext  for  claiming 
the  enjoyment  of  the  easement. 

"  Here  the  race  continued  to  be  used  and  to  be  necessary  for 
the  purposes  for  which  the  right  was  first  given — the  only  differ- 
ence being  that  a  new  structure,  with  the  site  slightly  changed, 
was  put  up.  There  was,  however,  no  change  in  the  site,  location, 
extent,  or  capacity  of  the  race  so  far  as  it  ran  over  the  interme- 
diate tracts — nor  does  there  appear  to  me  to  have  been  any  in 
the  quantity  of  water,  or  the  fall.  If  not,  there  was  not,  as  it 
seems  to  me,  an  extinguishment  of  the  easement  or  such  aban- 
donment thereof  as  would  make  it  revert :  Hale  v,  Oldroyd,  14 
M.  &  W.  789,  cited  in  Angell  on  Watercourses,  ^  229. 

"Adopting  the  cardinal  rule  of  intention  in  construing  the 
grant  of  the  easement  in  question,  it  seems  to  me  that  we  are 
not  to  construe  it  as  inseparably  annexed  to  site  or  building, 
provided  the  conditions  just  mentioned  are  observed.  Mills  will 
rot  down  or  decay — the  progress  of  improvement  will  suggest 
the  necessity  and  advantage  of  new  structures.  Circumstances 
may  indicate  the  convenience  of  a  slight  change  of  location. 
Business  may  so  change  as  to  render  it  expedient  to  substitute  a 
grist  for  a  clover  mill,  or  a  cotton  for  a  fulling  mill.  Is  it  a 
reasonable  construction,  that  this  perpetual  privilege  was  to 
depend  upon  the  endurance  of  a  perhaps  rickety,  tumble-down, 
old-fashioned  mill,  limited  to  a  special  purpose  ?  Is  all  improve- 
ment in  machinery  to  be  stopped  ?  In  the  case  of  a  right  by 
prescription,  this  is  clearly  not  so.  See  Angell  on  Watercourses, 
^\  226-231,  383,  and  cases  there  cited.     The  true  point  of 
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inquiry,  as  between  plaintiff  and  the  Groman  tract,  is,  whether 
the  former  only  appropriated  the  stream  by  means  of  his  race 
over  the  lands  of  the  latter,  after  the  change  of  site,  in  the  same 
manner  and  extent  as  before,  or  not :  Carey  v.  Daniels,  8  Met. 
466. 

"But  further,  we  cannot  learn  from  the  deeds  and  title-papers 
in  evidence,  whether  the  title  passed  out  of  the  original  grantor 
of  the  easement,  before  or  after  the  clover-mill  was  pulled  down 
or  abandoned. 

"  If  aftevy  then  the  reversionary  right  alluded  to  would  pass 
to  his  grantees  as  assignees  of  the  reversion  ;  and  they  are  now 
estopped  from  asserting  it,  by  the  express  recognition  of  the 
continuing  right  in  connection  with  the  new  mill,  found  in  at 
least  three  of  the  deeds  to  and  from  them,  long  after  the  race 
had  been  used  for  the  service  of  the  present  mill.  If  before,  it 
may  well  be  doubted  whether  the  defendant  or  any  one  else  than 
the  heirs  of  the  first  grantor  (who  would  then  be  the  reversioners) 
can  be  heard  to  set  up  their  reversionary  title  in  bar  of  the 
action  of  a  party  in  the  actual  use,  occupancy,  and  enjoyment 
of  the  disputed  easement  during  a  period  of  very  many  years, 
brought  against  a  stranger  thereto  for  a  disturbance  of  that 
enjoyment. 

"  Besides,  if  the  plaintiff  and  those  through  whom  he  derives 
title,  has  been,  as  the  proof  seems  to  indicate,  in  the  continued, 
notorious,  peaceable,  adverse,  uninterrupted,  hostile  use,  occu- 
pancy, and  enjoyment  of  the  easement  for  a  period  of  twenty-one 
years  before  suit  brought,  he  would  thereby  acquire  a  good  title 
against  the  heirs  and  reversioners  by  the  Statute  of  Limitations, 
unless  they  laboured  under  some  of  the  disabilities  that  would 
prevent  the  running  of  the  statute.  The  new  mill  was  built  (if  I 
remember  the  testimony  rightly,  and  if  I  err  the  jury  will  correct 
me)  in  1838  or  1839 ;  this  suit  was  brought  in  May  1860,  and  it 
would  seem  that  during  this  whole  time  the  race  over  Groman's 
land  was  used  in  connection  with  it.]" 

The  learned  judge  then  proceeded  to  discuss  other  portions  of 
the  defence,  which  were  not  controverted  here  and  are  not  mate- 
rial to  a  proper  understanding  of  the  points  ruled  by  the  Supreme 
Court. 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
the  plaintiff.  The  case  was  thereupon  removed  into  this  court, 
where  those  parts  of  the  charge  of  the  court  below  which  are 
included  in  brackets,  were  assigned  for  error. 

C.  E.  Dubois,  S.  L.  Roberts,  and  U.  Morris  Lloyd,  for  plaintiff 
in  error. — 1.  In  charging  the  jury  that  the  backing  of  the  water 
by  the  defendant's  dam  into  the  tail-race  of  the  plaintiff  on 
Groman's  land  was  actionable,  although  no  actual  injury  had 
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been  sustained,  the  court  below  has  gone  further  than  any  adju- 
dicated case  upon  this  subject,  and  has,  we  contend,  committed 
an  error.  It  is  conceded  that  an  action  will  lie  for  erecting  a 
dam,  and  thereby  backing  the  water  up  so  as  to  flood  the  land 
of  another  in  the  least  possible  degree.  An  action  can  also  be 
sustained  for  backing  water  into  a  race  and  obstructing  the 
motion  of  the  wheels  of  a  mill,  without  proof  of  any  actual 
damage :  Pastorius  v.  Fisher,  1  Rawle  27 ;  Ripka  v.  Sergeant,  7 
W.  &  S.  9 ;  but  in  the  first  of  these  cases  there  was  an  actual 
overflowing  and  flooding  of  the  land,  and  in  the  other  a  backing 
of  the  water  into  the  race  of  the  plaintiff  and  obstructing  the 
wheels  of  his  mill.  It  does  not  appear  that  the  point  in  contro- 
versy in  this  case  has  ever  been  decided  by  the  courts  in  England 
or  in  this  country.  The  forms  for  declarations  in  actions  brought 
to  recover  damages  for  backing  water,  all  set  forth  that  actual 
injury  has  been  done.  Pastorius  v.  Fisher  and  Ripka  v.  Sergeant 
certainly  do  not  warrant  the  court  ruling  the  point  as  they  did. 
The  plaintiff  does  not  own  the  land  through  which  the  tail-race 
runs.  He  merely  has  a  right  to  this  race  over  it.  If  the  plain- 
tiff actually  owned  the  land  through  which  the  race  runs,  a  very 
different  question  would  be  presented  for  the  consideration  of  the 
court.  In  Cooper  v.  Hall,  5  Ham.  (Ohio),  it  is  decided  that 
"  where  by  erecting  a  mill-dam  the  water  is  flowed  back  in  the 
stream  and  raised  against  the  land  of  an  adjoining  proprietor, 
no  action  lies  unless  some  actual  injury  is  sustained.''  The 
strong  arm  of  the  law  redresses  real  and  substantial  wrongs,  and 
not  fancied  and  imaginary  grievances.  In  Thompson  v,  Crocker, 
9  Pick.  59,  it  is  held  that  "  the  injury  occasioned  by  one  mill  to 
another  on  the  same  stream  must  be  perceptible  and  not  merely 
theoretical  to  entitle  the  owner  to  recover." 

2.  The  judge  erred  in  charging  the  jury  as  he  did  in  the 
language  set  forth  in  the  other  specification  of  error.  The 
right  to  this  tail-race,  created  by  the  Neiss  deed,  is  a  special 
grant  of  a  race  for  the  use  of  a  clover-mill.  The  grant  is 
expressly  limited  and  restricted,  by  the  very  terms  of  the  deed, 
to  the  use  of  this  mill.  Is  not  the  plaintiff  then,  by  a  plain  and 
reasonable  construction  of  the  deed,  confined  to  this  use  of  the 
race  ?  If  the  grant  of  the  watercourse  were  general  and  unre- 
stricted in  its  terms,  we  can  well  conceive  that  the  grantee  could 
exercise  his  own  discretion  as  to  the  use  to  which  he  might  apply 
it,  but  he  must  undoubtedly  be  restricted  to  the  use  for  which  he 
procured  the  grant.  The  conversion  of  it  to  another  and  different 
purpose  would  be  a  direct  violation  of  the  contract  between  the 
parties :  Darlington  v.  Painter,  7  Barr  473 ;  Cruise's  Digest,  tit. 
24,  §  15 ;  Howell  v.  King,  1  Mod.  190 ;  Kirkham  v.  Sharp,  1 
Whart.  323.  The  judge,  in  charging  the  jury  that  the  grant  of  a 
right  to  this  tail-race,  for  the  use  of  a  clover-mill,  entitled  the 
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plaintiff  to  make  nse  of  it  for  his  grist-mill,  clearly  misled  them 
in  point  of  law. 

T.  ^  H.  P.  Ro99  and  G-eorge  Lear^  for  defendants  in  error. — 
1.  The  point  embraced  in  the  first  specification  of  error  did  not 
necessarily  arise  in  the  case :  for  the  evidence  clearly  established 
an  actual  injury  to  the  plaintiff's  mill  by  reason  of  the  back- 
water ;  and  the  jury,  in  rendering  their  verdict  for  $50,  were 
satisfied  that  actual  injury  had  been  sustained.  The  narr,  set 
forth  an  actual  injury  to  the  mill  and  water-power  of  the  plain- 
tiff: and  that  the  suit  was  brought  to  recover  damages  for  such 
injury :  and  the  plaintiff's  testimony  proved  the  actual  injury, 
not  merely  by  back-water  in  the  tail-race  on  Groman's  land,  but 
by  back-water  in  the  tail-race  on  his  own  land,  and  on  the  wheel 
of  his  mill.  The  court,  however,  charged  the  jury  upon  the 
abstract  question,  that  the  plaintiff  was  entitled  to  recover  with- 
out showing  actual  injury.  In  this  there  certainly  is  no  error ; 
for,  both  upon  principle  and  authority,  this  is  the  law  of  Penn- 
sylvania :  Pastorius  v,  Fisher,  1  Rawle  27  ;  Ripka  v.  Sergeant, 
7  W.  &  S.  9.  In  these  cases,  it  is  true  that  the  encroachment 
complained  of  was  upon  a  corporeal  hereditament ;  and  the 
counsel  for  the  plaintiff  in  error  seem  to  think  that  the  rule  of 
law  is  different  when  applied  to  an  incorporeal  hereditament,  for 
which  distinction  there  is  neither  reason  nor  authority.  But  we 
have  express  authority  in  our  own  state,  showing  that  no  such  dis- 
tinction exists :  Williams  v.  Esling,  4  Barr  486 ;  Hobson  v.  Tod, 
4  Term  Rep.  71 ;  Pastorius  v,  Fisher,  1  Rawle  27 ;  Weller  v. 
Baker,  2  Wils.  Rep.  422 ;  Schnable  v.  Koehler,  4  Casey  181 ; 
Eirkham  v.  Sharp,  1  Wh.  333.  There  was,  therefore^  no  error 
in  the  charge  of  the  court  on  the  first  point. 

2.  The  charge  of  the  court  complained  of  in  the  second  speci- 
fication of  error  was  not  invoked  by  the  plaintiff  below.  He 
needed  the  aid  of  no  such  direction ;  for  the  evidence  established 
that  he  had,  by  an  adverse  user  of  this  race  for  more  than 
twenty-one  years,  for  the  purpose  of  his  grist-mill,  acquired  the 
right  to  enjoy  it  as  a  tail-race  for  that  mill,  as  fully  as  if  it  had 
been  granted  by  deed;  and  it  was  upon  this  ground  that  his 
counsel  presented  this  branch  of  the  case  to  the  jury.  It  was 
clearly  proved  that  the  plaintiff  and  those  under  whom  he  claims, 
had  used  this  race  as  a  tail-race  for  the  grist-mill  without  inter- 
ruption continuously,  and  under  a  claim  of  right  since  1834,  or 
thereabout. 

But  the  court,  in  answer  to  the  point  submitted  by  the  defend- 
ant's counsel,  refused  to  charge  that  the  Neiss  deed  of  1816,  con- 
veying a  right  to  the  race  on  the  land  now  owned  by  Groman, 
was  restricted  to  a  clover-mill,  and  rested  in  Peter  Blyler  and  his 
alienees  no  right  to  use  it  for  a  grist-mill ;  and  our  opponents 

6  Wr.— 5 
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contend  that  in  this  there  was  error.  Admitting,  for  the  mo- 
ment, that  there  was  a  misdirection  on  this  point,  it  could  not 
possibly  have  injured  the  defendant ;  for  a  right  by  adverse  user 
of  more  than  twenty-one  years  had  been  shown  to  be  vested  in 
the  plaintiff.  The  defendant,  therefore,  was  not  injured  by  the 
refusal  of  the  court  to  charge  as  requested;  for  it  would  not 
have  produced  a  different  result,  if  they  had  done  so.  The 
court,  however,  did  not  err  in  refusing  so  to  charge.  The  grant 
was  not  made  upon  any  condition,  the  breach  of  which  would 
work  a  forfeiture  of  the  right  granted.  See  Paschall  v.  Morris, 
8  Harris  295. 

In  the  case  at  bar,  there  are  not  even  any  restrictive  words  in 
the  grant  confining  the  use  of  the  race  exclusively  to  the  clover- 
mill.  The  object  of  the  grant  undoubtedly  was  to  give  to  the 
grantee,  who  owned  a  mill  seat  on  his  own  property,  but  no  land 
for  a  tail-race,  the  right  to  flow  the  water  from  his  mill  seat  through 
the  land  of  the  grantor  to  its  junction  with  the  creek. 

There  is  a  wide  difference  between  the  case  at  bar  and  those 
cited  by  the  counsel  in  their  written  argument.  In  Scheetz  v. 
Fitzwater,  5  Barr  129,  Darlington  v.  Painter,  7  Barr  473,  the 
distinction  is  pointed  out  in  the  charge  of  the  court.  So  also 
was  Kirkham  v.  Sharp,  2  Wh.  833,  where  the  right  acquired  by 
an  adverse  user  was  applied  to  a  totally  difi*erent  purpose  and 
object. 

We  -beg  to  refer  the  court  to  the  case  of  Cress  v.  Varney,  5 
Harris  496,  which  shows  to  what  extent  this  court  has  gone  in 
construing  grants  of  this  description ;  and  also  that  they  will 
take  into  consideration,  in  construing  them,  principles  of  pub- 
lic policy. 

Again,  there  is  something  more  conferred  by  the  Neiss  deed 
than  simply  the  use  of  the  race  for  the  purposes  of  a  clover- 
mill  ;  for  the  habendum  enlarges  the  grant  of  the  premises  of  the 
deed,  and  conveys  the  tail-race  to  the  grantee  without  any 
restriction. 

But,  by  whom  is  the  objection  made  that  we  have  no  right  to 
use  this  race  for  a  grist-mill  ?  Not  by  the  owner  of  the  land,  or 
by  any  one  claiming  an  interest  therein,  over  which  the  tail-race 
passes ;  not  by  one  either  a  party  or  a  privy,  but  by  a  stranger 
to  the  title — a  mere  intruder,  who,  without  colour  of  right,  has 
intruded  into  this  tail-race  by  the  backing  of  the  water  of  his 
mill.  Surely,  it  is  not  for  him  to  allege  a  misapplication  of  the 
grant.  The  only  person  who  could  complain,  if  we  are  misusing 
the  grant,  is  David  Groman,  over  whose  land  the  race  passes ; 
but  neither  he,  nor  any  one  under  whom  he  claims  title,  have, 
from  1838  or  1884,  when  the  mill  was  built,  alleged,  or  in  any 
way  pretended,  that  we  were  guilty  of  a  misuser :   Swartz  v. 
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Swartz,  4  Barr  353.    We  submit  there  is  no  error  in  the  charge 
of  the  court. 

The  opinion  of  the  court  was  delivered,  March  3d  1862,  by 
Thompson,  J. — Graver  was  not  in  a  position  to  question  the 
plaintiflF's  right  in  the  Groman  tract.  He  had  no  interest  in  it, 
present  or  reversionary.  If  the  plaintiflF's  right  to  an  easement 
in  it  had  been  but  at  the  will  and  pleasure  of  the  owner,  or 
existed  upon  any  other  terms,  it  was  no  concern  of  the  defendant 
that  the  original  use  of  the  tail-race  may  have  been  to  some 
extent  changed.  Whether  the  erection  of  a  grist-mill  was  a 
material  change,  so  as  to  affect  the  original  grant,  was  a  question 
which  could  only  be  moved  between  the  original  parties,  their 
heirs  or  assigns.  It  did  not  concern  the  defendant.  It  seems 
that  the  plaintiff  had  so  used  it  in  its  changed  form,  without 
molestation  from  the  owner,  for  more  than  twenty-one  years. 
This  would  constitute  a  good  title  against  all  the  world,  only 
controlled  by  some  act  or  acknowledgment  which  would  rebut 
the  right  incident  to  time  and  occupancy.  It  is  manifest,  there- 
fore, that  the  defendant  could  not  question  the  plaintiff's  right, 
or  the  extent  of  his  enjoyment  of  the  tail-race  on  this  Groman 
tract. 

An  action  for  the  disturbance  of  the  enjoyment  of  the  ease- 
ment was  an  incident  of  the  right.  Any  unauthorized  interfer- 
ence with  it,  80  as  to  diminish  the  full  enjoyment  of  it,  was  a 
wrong,  and  might  be  redressed  by  action.  Flowing  water  back 
on  the  land  of  another  is  not  answered  by  the  plea  that  the  por- 
tion so  flooded  was  not  thereby  depreciated.  The  law  implies 
damages  for  such  an  act,  not  alone  for  the  present  injury  but 
also  to  preserve  the  rights  of  property,  distinct  and  free  from 
encroachment.  The  case  of  The  Delaware  and  Hudson  Canal 
Company  v.  Torrey,  9  Casey  143,  is  fully  demonstrative  of  this 
doctrine.  I  may  daily  walk  through  my  neighbour's  enclosures, 
without  any  appreciable  injury,  but  if  such  a  plea  would  protect 
me  in  a  persistence  therein,  my  trespasses  would  in  time  ripen 
into  a  right.  To  prevent  this,  the  law  redresses  by  action  where 
the  injury  is  confessedly  inappreciable.  It  was,  therefore,  un- 
doubtedly actionable  to  set  the  water  back  in  the  plaintiff's  tail- 
race,  and  the  court  committed  no  error  in  the  charge  on  this 
point  of  the  case ;  nor  in  referring  the  facts  to  the  jury,  together 
with  the  question  of  damages. 

Judgment  affirmed. 
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Thomas  versus  Smith. 

Mechanic's  Lien,  Leasehold  Estates  in  Counties  of  Luzerne  and  Schuyl- 
kill,  subject  to. — Act  17th  February  1858  construed. — "  Improvements'' 
in  the  Statute,  meaning  of. 

1.  Under  Act  17th  February  1858,  relating  to  mechanics'  liens  in  the  counties 
of  Luzerne  and  Schuylkill,  a  mechanic's  lien  may  be  filed  against  an  ice-house, 
erected  for  the  purpose  of  carrying  on  the  business  of  storing  and  selling  ice, 
on  a  lot  leased  in  tne  latter  county  ybr  a  term  of  years, 

2.  It  is  not  a  valid  objection  to  the  lien  that  it  does  not  set  forth  precisely 
the  nature  of  defendant's  interest,  where  the  lien  was  described  to  be  against 
the  "ice-house"  on  the  land  of  the  lessors,  and  "on  the  interest"  of  the 
defendant  in  the  lot  of  ground  whereon  it  was  erected ;  for  the  act  does  not 
require  that  the  defendant's  tenure  shall  be  set  forth  in  the  lien. 

3.  The  act  applies  generally  to  leased  estates,  and  their  tenants,  in  the  two 
counties  embraced  by  it,  and  not  to  coal  lease  estates  only. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  a  scire  facias  sur  mechanics*  lien,  at  the  suit  of 
Franklin  C.  Smith  against  Septimus  Thomas,  in  which  was  in- 
volved a  construction  of  the  Act  of  Assembly  of  February  17th 
1858,  entitled  An  Act  relative  to  Mechanics*  Liens  in  the  coun- 
ties of  Luzerne  and  Schuylkill,  by  which  it  is  enacted  ''  that  the 
several  provisions  of  an  act  entitled  'An  Act  relating  to  the 
liens  of  mechanics  and  others  upon  buildings,  approved  the  16th 
June  1836,  and  the  several  supplements  thereto,  are  hereby  ex- 
tended to  all  improvements,  engines,  pumps,  machinery,  screens, 
and  fixtures  erected  or  put  up  by  tenants  of  leased  estates  on 
land  of  others,  in  the  counties  of  Luzerne  and  Schuylkill,  and 
to  all  mechanics,  machinists,  and  material-men  doing  work  or 
furnishing  the  articles  or  materials  therefor :  Provided,  that  the 
lien  hereby  created  shall  extend  only  to  the  interest  of  the  tenant 
or  tenants,  lessee  or  lessees,  therein  and  to  the  improvements, 
engines,  pumps,  machinery,  screens,  and  fixtures  erected,  re- 
paired, or  put  up  by  the  mechanics,  machinists,  persons,  or 
material-men,  entering  liens  thereon.'  " 

The  claim  was  filed  February  18t^  1860,  for  $263.31,  against 
**  all  that  certain  new  frame  building,  erected  for  and  used  as  an 
ice-house,  on  the  land  of  the  Schuylkill  Navigation  Company, 
near  the  reservoir  of  said  company,  known  as  the  Tumbling  run, 
in  North  Manheim  township,  in  said  county,  for  lumber  fur- 
nished by  the  said  Franklin  C.  Smith,  within  six  months  last 
past,  for  and  about  the  erection  and  construction  of  said  building 
and  appurtenances,  of  which  the  said  Septimus  Thomas  was  and 
is  the  reputed  owner,  and  at  his  instance  and  request,  he  being 
the  contractor  and  builder  thereof;  and  the  said  Franklin  C. 
Smith  claims  to  have  a  lien  on  the  said  building,  and  on  the 
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interest  of  the  said  Septimas  Thomas  in  the  lot  or  piece  of 
ground  and  curtilage,  &c.,*'  to  which  was  added  bill  of  particu- 
lars, &c. 

On  the  28th  of  August  1860,  a  rule  was  entered  to  show  cause 
why  the  lien  should  not  be  stricken  from  the  record,  because, 

1.  An  ice-house  is  not  the  subject  of  a  mechanic  and  material 
man*s  lien. 

2.  The  claim  is  for  materials  furnished  for  the  building  and 
appurtenancen^  and 

3.  Because  the  extent  of  defendant's  leasehold  estate  and  in- 
terest and  its  terms  are  not  set  out  in  the  claim. 

On  hearing,  the  court  discharged  the  rule ;  and  thereupon  the 
defendant  entered  the  pleas  of  nil  debet  and  payment  with 
leave,  &c. 

On  the  trial,  the  plaintiff  gave  in  evidence  his  Hen,  a  lease 
from  the  Schuylkill  Navigation  Company  to  the  defendant,  dated 
August  10th  1858,  for  a  lot  on  the  lower  end  of  Tumbling  Run 
reservoir,  describing  it,  with  all  the  ice  in  both  reservoirs,  for 
five  years  from  August  16th  1868,  and  so  from  year  to  year,  &c., 
at  an  annual  rent  of  $100  per  annum,  with  the  usual  covenants, 
against  sub-letting  and  for  repairs.  He  then  proved  his  account, 
the  delivery  of  the  lumber,  and  closed. 

The  defendant  requested  the  court  to  charge  the  jury, 

1.  That  the  lien  is  defective  in  not  setting  forth  the  nature  of 
the  defendant's  interest  in  the  land  charged,  to  wit,  that  it  was  a 
mere  leasehold  interest  according  to  the  lease  given  in  evidence, 

2.  That  the  leasehold  interest  in  the  land  on  which  the  ice- 
house was  erected  makes  the  interest  of  the  defendant  a  mere 
chattel  interest  on  the  premises,  which  is  not  the  subject  of  a 
mechanic's  lien. 

The  court  (Hegins,  P.  J.)  negatived  both  points,  and  directed 
a  verdict  for  the  plaintiff,  which  was  returned  accordingly.  Judg- 
ment having  been  entered  thereon,  the  defendant  sued  out  this 
writ,  and  assigned  for  error  the  refusal  of  the  court  to  aflSrm  the 
points  submitted  as  above,  and  in  discharging  the  rule  to  show 
cause  why  the  lien  should  not  be  stricken  from  the  record. 

Benjamin  W.  CummingSy  for  plaintiff  in  error. — 1.  The  Act 
of  February  17th  1868  was  relied  on  as  covering  the  case ;  but 
it  evidently  has  reference  to  coal  leased  estates ;  the  improve- 
ments specified  are  engines,  pumps,  machinery,  screens,  &c. 
Although  the  lien  represents  the  defendant  to  be  the  owner  or 
reputed  owner  of  the  building  and  appurtenances,  he  was  but  a 
tenant  for  years  of  a  lot  of  ground  on  which  other  buildings  as 
well  as  the  ice-house  in  question  had  been  erected  by  him.  An 
ice-house  or  any  other  building  erected  by  a  tenant  for  years  is 
not  within  the  purview  or  letter  of  the  act  in  question :  Church 
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V.  Griffith,  9  Barr  117 ;  Summerville  v.  Wann,  1  Wright  182 ; 
Gaule  V.  Bilyeau,  1  Casey  521 ;  10  Barr  262 ;  2  Harris  118 ; 
Haworth  v.  Wallace  &  Lyon,  2  Harris  119. 

Was  it  not  the  intention  of  the  legislature  to  limit  the  operation 
of  the  act  of  the  17th  February  1858,  in  Luzerne  and  Schuylkill 
counties,  to  coal  leased  estates  ?  A  statute  is  to  be  interpreted 
as  near  as  may  be  to  the  common  law.  The  remedy  is  not  to  be 
pushed  beyond  the  immediate  mischief;  the  mischief  in  these 
counties  was  that  mechanics  and  material-men  had  no  lien  on 
coal  leased  estates ;  or  it  may  be  the  mischief  extended  beyond 
coal  leased  estates  to  other  lessees  for  years,  who  erect  machinery 
or  fixtures  in  mechanical  or  manufacturing  trades ;  though  this 
is  doubtful.  But  certainly  it  was  never  intended  by  the  legisla- 
ture to  embrace  farm  leases,  ice-house  leases,  &c.,  &c.  If  this 
lien  is  enforced,  and  the  construction  of  the  court  below  sus- 
tained, a  new  and  prolific  source  of  vexatious  litigation  will 
arise ;  mechanics*  liens  will  multiply  ad  infinitum.  Although  a 
privileged  class  of  creditors,  mechanics,  and  material-men,  they 
have  no  right  to  a  latitudinarian  construction  embracing  matters 
neither  within  the  letter  or  spirit  of  the  law :  Bolton  v.  Johns,  5 
Barr  149 ;  Miller's  Mechanics*  Lien  Law  38. 

2.  Whenever  an  Act  of  Assembly  authorizes  a  lien  to  be  filed 
against  an  interest  of  a  lessee  of  land,  and  the  lien  is  so  filed,  it 
is  presumed  to  be  within  the  power  of  the  creditor  to  set  forth 
the  kind  of  interest,  and  an  omission  to  put  at  least  on  record 
that  it  is  an  estate  for  years,  ought  to  be  fatal  to  the  lien.  This 
observance  is  essential  to  the  safety  of  owners,  purchasers,  and 
other  lien-creditors.  In  this  lien  the  defendant  is  not  described 
as  a  lessee  of  land,  but  as  the  owner,  &c. 

When  the  freehold  was  bound  by  the  lien  against  the  building 
and  the  necessary  curtilage  appurtenant,  nothing  of  this  sort 
was  requisite.  The  quantity  of  interest  might  be  left  indeter- . 
minate,  because  it  was  known  that  the  freehold  was  bound  by  a 
lien.  The  claim  should  show  that  the  freehold  is  not  bound  by  it 
when  a  lien  is  filed  against  an  interest  in  a  term  of  years ;  since 
this  interest  is  the  specific  object  of  the  lien.  In  a  coal  lease 
mortgage  the  law  requires  a  copy  of  the  lease  to  be  filed  of 
record,  in  order  that  it  may  be  seen  upon  what  the  encumbrance 
fastens.  What  can  be  more  vague  and  indeterminate  than  the 
words  of  this  lien — "  the  interest  of  the  said  Septimus  Thomas 
in  the  lot  or  piece  of  ground,  &c."  It  is  no  anwser  to  say  that 
the  interest  is  reduced  to  a  certainty  by  the  evidence  in  the  case. 
No  commissioners  can  be  appointed  to  ascertain  the  quantity  of 
interest  bound  by  the  lien,  as  in  the  case  of  boundaries  to  the 
curtilage.  All  legal  analogies  require  that  when  anything  is  the 
subject  of  a  lien  of  record,  that  it  should  be  described  with  such 
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precision  and  certainty  that  it  may  be  distinguished  and  identified ; 
or  some  mode  pointed  out  by  which  it  can  be  fixed  and  deter- 
mined. Whereas  an  inspection  of  this  lien  will  not  show  whether 
it  binds  the  freehold  or  a  lease  for  years,  in  the  lot  of  ground 
described ;  although  the  lien  given,  if  any  be  given  in  this  case^ 
is  against  a  lease  for  years. 

Meyer  Strouse,  for  defendant  in  error. — The  main  question 
in  this  case  is  on  the  construction  of  the  Act  of  Assembly  of 
the  17th  February  1858,  which  was  relied  on  as  "  covering  the 
case,"  and  is  still  relied  on  here,  because  it  was  passed  for  the 
very  purpose  of  "  covering"  such  cases.  The  learned  counsel 
for  the  plaintiff  in  error  insists  that  this  act  has  reference  to 
coal  leased  estates,  and  that  the  '^  improvements  specified  are 
engines,  pumps,  machinery,  screens,  &c."  Whereas  it  has  not 
the  slightest  reference  to  coal  leased  estates  ;  nor  is  '*  coal"  men- 
tioned. The  intention  of  the  legislature  was  to  protect  the 
mechanic  and  material-man  who  performed  work  and  furnished 
materials  for  and  to  buildings,  machinery,  &c.,  erected  and  put 
up  by  tenants  of  leased  estates  on  land  of  others  in  the  counties 
named.  If  the  provisions  and  benefits  of  the  act  in  question 
were  intended  to  be  restricted  to  claimants  on  coal  lease  estates, 
where  was  the  necessity  of  this  act  at  all  ?  The  Act  of  21st  April 
1856,  P.  L.  496,  is  a  general  law,  and  was  suflScient  for  that  pur- 
pose. But  again,  in  1864,  P.  L.  428,  the  legislature  of  Penn- 
sylvania had  favoured  Schuylkill  county  with  a  special  law  for 
the  protection  of  the  mechanics  and  material-men  doing  work 
or  furnishing  materials  to  improvements,  engines,  &c.,  erected 
by  tenants  of  coal  lease  estates  on  lands  of  others. 

The  learned  counsel  for  plaintiff  in  error,  referring  to  the  Act 
of  1858,  says :  "  the  improvements  specified  are  engines,  pumps, 
machinery,  screens,  &c."  Certainly  there  is  no  such  specifica- 
tion in  the  act.  It  is  clear  and  simple,  and  says  the  lien  shall 
be  on  all  improvements,  with  the  punctuation  comma  (,)  after  the 
words  and  before  the  designation  of  engines,  pumps,  &c. 

Although  the  defendant  Thomas  was  but  a  lessee  or  tenant  of 
the  land,  we  were  perfectly  justifiable  in  treating  him  and  desig- 
nating him  in  our  pleadings  as  "  owner  or  reputed  owner"  of  the 
building,  as  well  as  the  owner  of  an  interest  in  the  land  or  lot 
of  ground  on  which  he  erected  the  building.  There  is  not  a 
spark  of  evidence  that  there  was  any  other  building  but  the  ice- 
house in  question  on  the  leased  estate. 

The  Act3  of  Assembly  regarding  mechanics*  liens  require  no 
particular  estate  to  be  set  out  in  the  lien,  or  to  what  extent  the 
estate  of  the  owner,  reputed  owner,  or  lessee  may  be.  The  lien 
in  this  case  was  deemed  sufficient  at  the  beginning  of  the  pro- 
ceedings.    On  the  trial  of  the  cause  the  interest  of  the  defend- 
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ant  was  shown  by  the  lease  being  given  in  eviaence.  No  one 
could  be  prejudiced  by  simply  claiminff  to  have  a  lien  on  the 
defendant's  interest  in  the  land.  And  whatever  the  extent  of 
that  interest  was,  could  be,  and,  as  in  this  case,  was,  readily 
ascertained  by  the  necessary  legal  evidence.  The  cases  cited 
by  the  opposite  counsel  have  reference  to  the  general  Acts  of 
1836  and  1840,  and  have  little  application  in  this  cause.  The 
case  of  Summerville  v.  Wann,  1  Wright,  is  not  in  conflict  with 
our  position  here.  We  claim  a  lien  on  an  entirety — on  a  thing 
complete;  on  a  whole  building — a  new  erection  and  construc- 
tion, and  not  on  a  steam-engine,  pump^  screen,  &c. 

The  opinion  of  the  court  was  delivered,  March  8d  1862,  by 

Woodward,  J. — Septimus  Thomas  leased  of  the  Schuylkill 
Navigation  Company  for  a  term  of  five  years,  at  an  annual  rent 
of  $100,  a  lot  of  land  in  North  Manheim  township,  Schuylkill 
county,  together  with  the  privilege  of  all  the  ice  in  two  certain 
reservoirs  of  the  company  in  that  county,  and  erected  on  the  lot 
a  frame  building  for  an  ice-house,  a  hundred  and  seven  feet  in 
depth,  fifty-four  in  width,  and  thirty-three  in  height.  Smith, 
the  defendant  in  error  and  plaintifi"  below,  furnished  lumber  for 
the  ice-house  to  the  amount  of  $263.31,  and  entered  his  lien 
therefor  "  on  the  said  building  and  the  interest  of  the  said  Sep- 
timus Thomas  in  the  lot  or  piece  of  ground  appurtenant  to  said 
building.*'  Though  the  lease  does  not  specify  the  purpose  for 
which  the  term  was  let,  it  was,  evidently,  for  the  purpose  of  an 
ice-house,  not  as  an  appurtenant  to  some  other  tenement,  but  as 
a  storehouse  for  the  deposit  of  ice  for  sale  and  delivery  in  the 
neighbouring  town  of  Pottsville. 

The  question  is  whether  Smith  was  authorized  to  enter  such  a 
lien  by  the  Act  of  Assembly  of  17th  February  1858,  entitled 
"  An  Act  relative  to  Mechanics*  Liens  in  the  counties  of  Luzerne 
and  Schuylkill:''  Purdon  1267. 

The  first  objection  to  the  lien  was  that  it  was  defective  in  not 
setting  forth  the  nature  of  the  defendant's  interest  in  the  land 
charged,  to  wit,  that  it  was  a  mere  leasehold  interest.  The  act 
does  not  require  the  defendant's  tenure  to  be  set  forth  in  the  lien. 
It  extends  the  general  Mechanics'  Lien  Law  of  16th  June  1836 
and  its  supplements,  "to  all  improvements,  engines,  pumps, 
machinery,  screens,  and  fixtures  erected  or  put  up  by  tenants  of 
leased  estates  on  land  of  others  in  the  counties  of  Luzerne  and 
Schuylkill,"  and  a  proviso  limits  the  lien  to  the  interest  of  the 
tenant,  and  to  such  improvements,  engines,  &c.,  as  are  repaired 
or  put  up  by  the  mechanics  and  material-men  entering  the  lien, 
but  it  nowhere  requires,  what  the  objection  exacts,  a  specification 
in  the  lien  of  the  defendant's  estate  in  the  premises.  The  lien  in 
this  case  is  specifically  against  the  '^  ice-house  on  land  of  the 
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Navigation  Company/*  and  on  the  "interest  of  the  said  Thomas 
in  the  lot  or  piece  of  ground  and  curtilage  appurtenant  to  the 
said  building.*'  The  ice-house  and  the  interest  of  Thomas  in  the 
ground  necessary  to  its  enjoyment  are  the  objects  against  which 
the  lien  was  entered.  This  was  a  sufficient  compliance  with  the 
act,  and  does  not  expose  the  lien  to  the  objections  that  were 
successfully  urged  against  the  lien  in  Barclay's  Appeal,  1  Harris 
495. 

The  next  objection  was  that  the  defendant's  interest  in  the 
land  being  a  mere  chattel  interest,  was  not  the  subject  of  a 
mechanics*  lien.  It  certainly  would  not  have  been  under  the 
general  Act  of  1836,  9  Barr  117,  1  Casey  521 ;  nor  under  the 
Act  of  21st  April  1856,  Purdon  1192,  extending  the  provisions 
of  the  Act  of  1836  to  certain  specified  additions  and  improve- 
ments, for  the  Act  of  1856  introduced  no  new  principle  by  which 
a  lien  could  be  entered  against  a  chattel,  or  a  chattel  interest, 
Summerville  v.  Wann,  1  Wright  182 ;  but  it  was  to  remedy  these 
incapacities  of  prior  acts  that  the  Act  of  1858  was  passed.  A 
lien  on  a  leasehold  interest  is  expressly  given  by  the  latter 
statute.  The  adjudications  under  prior  acts  cannot  therefore  be 
applied  to  defeat  its  clear  intent  and  meaning. 

But  it  is  said  that  the  legislature  meant  to  limit  the  operation 
of  the  Act  of  1858  to  coal  lease  estates  in  Luzerne  and  Schuyl- 
kill counties.  The  first  reading  of  the  act  does  give  one  that 
impression,  yet  the  word  coal  does  not  occur  in  it,  and  besides, 
the  county  of  Schuylkill  was  already  well  provided  with  legisla- 
tion for  liens  against  coal  lease  estates,  as  well  as  the  improve- 
ments, machinery,  and  fixtures  peculiar  to  collieries,  by  the  Act 
of  21st  April  1854,  Purdon  1083,  and  the  Act  of  21st  April  1856, 
Purdon  1192.  This  suggestion,  therefore,  cannot  be  admitted. 
The  descriptive  words  are  "tenants  of  leased  estates,**  and  we 
have  no  warrant  for  restricting  these  words  to  tenants  of  coal 
leases. 

It  is  argued  further  that  if  we  apply  the  act  to  anything  but 
the  substantial  and  expensive  improvements  required  at  collieries, 
the  next  case  may  be  a  lien  against  a  bake-oven  or  a  chicken- 
coop,  erected  by  a  tenant  from  year  to  year.  Doubtless  the 
word  "improvements**  in  the  statute  is  to  have  a  reasonable 
construction.  It  is  not  to  be  applied  to  temporary  and  insignifi- 
cant additions,  but  to  such  permanent  and  substantial  erections 
as  do  essentially  augment  the  interest  which  the  tenant  has  in 
the  land.  An  ice-house  of  the  dimensions  mentioned  in  this  lien, 
and  erected,  not  as  an  outhouse  or  appurtenant  to  a  man*8  resi- 
dence, but  as  an  independent  and  separate  structure,  for  purposes 
of  commerce,  must  be  accounted  such  an  "  improvement**  as  the 
legislature  meant  to  subject  to  a  lien.     This  we  think  is  too  clear 
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for  debate.    It  will  be  time  enough  to  decide  the  extreme  cases 
supposed  when  they  arise. 

Finding  upon  the  record  no  valid  objection  to  the  lien  entered 
by  the  plaintiff  below,  the  judgment  is 

Affirmed. 


Vandever's  Aj^peal. 

Administrator  relieved  from  Liability  for   Proceeds  of  Real  Estate 
invested  by  him  with  the  consent  of  Widow  and  Heirs. 

On  settlement  of  an  administration  account,  the  widow  and  heirs  haying 
agreed  in  writing,  that  the  balance  therein  should  be  held  by  the  administrator 
as  trustee  for  them,  according  to  their  respective  interests,  he  took  credit  for 
the  balance  as  held  by  him  as  trustee,  and  the  account  was  confirmed.  After 
acting  as  trustee  for  several  years,  and  paying  the  yearly  interest  to  the 
widow,  he  failed ;  when  she  presented  her  petition  to  the  Orphans'  Court, 
requiring  him  to  account  as  aaministrator. 

Heidi  that,  by  (he  confirmation  of  the  administration  account,  the  admin- 
istrator and  his  sureties  were  discharged,  and  that  he  could  not  be  compelled 
to  account  as  such,  for  the  balance  intrusted  to  him  as  trustee. 

Appeal  from  the  Orphans'  Court  of  Chester  county. 

This  was  an  appeal  by  Sarah  A.  Vandever,  late  the  widow  of 
Maris  Wilson,  deceased,  from  the  decree  of  the  Orphans*  Court 
dismissing  her  petition  and  the  citation  which  was  issued  thereon 
against  James  B.  Humphrey,  administrator  of  her  late  husband. 

The  case  was  this : — Maris  Wilson  died  in  Chester  county,  in 
the  year  1849,  leaving  a  widow,  the  appellant,  and  eleven  child- 
ren, to  survive  him.  Letters  of  administration  upon  his  estate 
were  duly  granted  to  James  B.  Humphrey  on  the  7th  day  of 
February,  a.  d.  1849,  who  accepted  the  burden  of  said  trust, 
and  on  the  80th  day  of  April,  A.  D.  1851,  filed  in  the  office  of  the 
register  of  said  county  an  account  of  the  administration  of  the 
estate  of  said  decedent,  which  was  confirmed  on  the  10th  day  of 
June,  A.  D.  1851.  This  account  shows  a  balance  due  the  estate 
of  $2764.03,  and  exhibited  the  manner  in  which  said  balance  had 
been  distributed  by  the  accountant  among  the  heirs  and  repre- 
sentatives of  said  deceased. 

Among  other  credits  he  claimed  to  hold  the  sum  of  $921.34 
as  trustee  under  an  appointment  by  widow  and  heirs,  dated  April 
28th  1851,  it  being  one-third  of  the  net  amount  of  the  proceeds 
of  sale  of  the  real  estate,  and  upon  which  interest  was  to  be  paid 
for  life  to  the  widow,  and  after  her  death  to  be  distributed  among 
the  heirs. 

This  fund  Humphrey  used  in  the  purchase  or  improvement  of 
real  estate  for  himself,  which  was  recently  sold  by  the  sheriflF, 
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and  the  money  tbns  invested  lost.  He  continued  to  pay  the 
interest  np  to  May  Ist  1857,  in  full. 

Under  this  state  of  facts  Sarah  A.  Vandever  (the  widow  of 
Maris  Wilson,  deceased),  came  into  the  Orphans'  Court  of  Chester 
county,  and  asked  that  a  citation  issue,  commanding  James  B. 
Humphrey,  administrator,  &c.,  to  be  and  appear  before  said 
court,  to  show  cause,  if  any  he  has,  why  he  shall  not  be  dismissed 
and  ordered  to  pay  over  the  said  balance  of  $921.34  to  his  sue* 
cesser,  to  be  appointed  by  said  court,  with  the  interest  due 
thereon.  A  citation  was  issued,  and  James  B.  Humphrey 
answered  the  same,  denying  that  the  Orphans'  Court  had  juris- 
diction or  power  to  grant  the  prayer,  or  enforce  the  remedies 
asked  for  in  the  petition  and  citation,  inasmuch  as  the  said 
balance  does  not  remain  in  his  hands  as  administrator,  but  was 
transferred  to  him  on  the  28th  day  of  April,  A.  D.  1851,  by  the 
widow  and  heirs  of  the  said  Maris  Wilson,  deceased,  for  the  uses 
and  purposes  mentioned  in  said  written  transfer,  and  that  since 
the  execution  and  delivery  of  that  transfer,  he  has  held  said 
balance  as  trustee,  and  not  as  administrator  of  said  Maris  Wilson, 
deceased. 

The  transfer  referred  to  is  in  the  following  words : — 

"  Whereas,  it  appears  by  the  final  administration  account  of 
James  B.  Humphrey,  administrator  of  Maris  Wilson,  deceased, 
submitted  to  and  approved  by  us,  that  there  remains  in  the  hands 
of  said  administrator  the  sum  of  nine  hundred  and  twenty-one 
dollars  and  thirty-four  cents,  that  being  the  one-third  of  the  net 
amount  of  the  proceeds  of  the  sale  of  the  real  estate  of  said  de- 
ceased, after  payment  of  debts  and  expenses,  to  the  interest 
upon  which  the  widow  is  entitled  during  her  life,  then  the  same 
to  be  equally  distributed  among  the  heirs  of  said  deceased, 

"  Now  this  is  to  certify  that  we,  the  said  widow  and  heirs,  do 
hereby  constitute  and  appoint  James  B.  Humphrey  our  true  and 
lawful  trustee,  to  receive  and  hold  the  said  sum  of  nine  hundred 
and  twenty-one  dollars  and  thirty-four  cents ;  put  the  same  to 
interest  on  good  real  estate  security,  and  pay  the  said  interest 
yearly  to  the  said  widow  during  her  natural  life,  and  upon  her 
decease  to  pay  to  the  said  heirs  or  their  legal  representatives 
their  equal  shares  respectively  of  said  sum,  according  to  their 
legal  rights.  Witness  our  hands  this  twenty-eighth  day  of  April, 
A.  D.  one  thousand  eight  hundred  and  fifty-one." 

This  instrument  of  writing  was  signed  by  the  widow  and  heirs 
of  Maris  Wilson,  deceased,  and  delivered  to  James  B.  Humphrey. 

The  case  was  referred  to  William  Bell  Waddell,  Esq.,  as  auditor, 
who  on  the  above  facts  decided  that  the  paper  executed  by  the 
widow  and  heirs  constituted  James  B.  Humphrey  a  trustee,  and 
that  the  relation  theretofore  existing  between  the  parties  was^ 
terminated  by  their  own  act;  that  therefore  the  Orphans'  Court 
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had  no  Jurisdiction,  Exceptions  were  filed  to  this  report  by  the 
counsel  of  Mrs.  Vandever,  but  the  Orphans'  Court  sustained  the 
finding  of  the  auditor  and  dismissed  the  exceptions.  The  case 
was  thereupon  removed  into  this  court,  where  the  decree  of  the 
Orphans'  Court  was  assigned  for  error. 

Joseph  J.  Lewis  and  Wayne  Me  Veighy  for  appellant. — When 
the  account  of  Mr.  Humphrey  was  confirmed,  showing  a  balance 
in  his  hands  of  one-third  the  real  estate  of  deceased,  he  occupied 
the  position  of  a  trustee  for  the  next  of  kin,  who  were  entitled  to 
the  surplus  of  the  intestate's  estate :  Patterson  v.  Nichol,  6  Watts 
379.  His  filing  an  account  of  his  administration  does  not  dis- 
charge him  in  that  capacity.  Settlement  of  his  account  in  the 
Orphans'  Court  does  not  change  his  character  as  trustee.  He 
still  holds  assets.  His  responsibility  as  trustee  for  those  entitled 
to  the  money  in  his  hands  continues  with  its  accompanying  duties 
and  liabilities :  Thompson  v.  McGraw,  2  Watts  163. 

The  second  question  is,  for  whom  did  Mr.  Humphrey  hold  this 
fund  as  trustee  ?  The  law  answers,  for  the  widow  as  regarded 
the  interest  during  her  life,  and  for  the  heirs  and  legal  repre- 
sentatives of  the  decedent  after  her  death :  Diller  v.  Young,  2 
Yeates  261. 

Being  a  trustee,  his  plain  legal  duty  then  was  to  invest  it  on 
good  security,  making  the  interest  payable  to  the  widow  during 
her  life,  and  at  her  death  the  principal  to  the  heirs  and  legal 
representatives  of  the  decedent. 

Such  were  the  relative  duties  and  rights  of  these  parties,  and 
to  insure  the  performance  of  his  duties,  the  Orphans'  Court  of 
Chester  county  had  exacted  a  bond  with  sureties  from  Mr.  Hum- 
phrey for  the  faithful  application  of  this  fund. 

Standing  on  these  relative  positions,  the  trustee  and  cestuis 
que  trustj  the  administrator  and  the  widow  and  heirs,  met  April 
28th  1851,  and  the  latter  parties  signed  the  paper  set  forth  verba- 
tim in  the  report  of  the  auditor.  Some  of  these  cestuis  que  trust 
were  minors,  represented  by  their  guardian. 

No  consideration  for  this  document  is  pretended.  It  simply 
states  the  conclusion  of  the  law,  that  Mr.  Humphrey  is  trustee 
for  the  widow  and  heirs,  and  that  it  is  his  duty  to  secure  this 
fund  upon  real  estate,  so  that  it  may  be  payable  to  the  parties 
legally  entitled  to  it.  Yet  the  court  below  decided  that  this 
agreement  obtained  by  a  trustee  from  cestuis  que  trust,  without 
any  alleged  consideration,  imposing  no  new  duty,  declaring  no 
new  relation,  removed  this  whole  subject  from  the  control  of  the 
Orphans'  Court,  and  consequently  released  the  sureties  of  Mr. 
Humphrey. 

From  this  decree  the  widow  and  heirs  have  appealed  to  this 
tribunal.     They  have  proven  that  Mr.  Humphrey  has  wasted  and 
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lost  the  proceeds  of  a  sale  made  by  order  of  the  Orphans*  Court 
— proceeds  remaining  in  his  hands  by  virtue  of  his  oflBce — and 
they  ask  the  benefit  of  the  security  exacted  by  that  court  to 
guard  against  this  very  result,  and  to  make  certain  the  faithful 
application  of  those  proceeds  according  to  law. 

The  counsel  for  the  appellee  furnished  no  printed  argument. 

The  opinion  of  the  court  was  delivered,  March  8d  1862,  by 
LowRiB,  C.  J. — This  is  a  final  admkiistration  account.  At 
the  time  of  settling  it  in  the  register's  office,  April  1851,  the 
widow  and  heirs  agreed  that  the  balance  in  the  hands  of  the 
administrator  should  be  held  by  him  as  trustee  for  them,  accord- 
ing to  their  respective  interests.  This  agreement  was  in  writing. 
He  therefore  took  credit  as  administrator  for  the  balance  in 
hand  as  so  much  transferred  to  and  held  by  him  as  trustee,  and 
thus  his  account  as  filed  showed  a  full  discharge  of  his  duty  as 
administrator,  and  that  as  such  no  balance  remained  in  his  hands. 
The  account  thus  settled  by  the  parties  was  in  due  course  con- 
firmed by  the  Orphans*  Court  in  June  following. 

Now  the  widow  petitions  that  he  be  required  to  account  as 
administrator  for  that  balance  intrusted  to  him  as  trustee,  repre- 
senting that  he  has  become  insolvent.  The  purpose  is  to  get  at 
his  sureties  in  his  administration  bond.  He  continued  to  dis- 
charge his  duty  as  trustee  by  paying  her  the  interest  for  six 
years  before  he  failed.  Can  we  now  set  aside  her  own  arrange- 
ment, and  the  decree  of  the  Orphans'  Court,  so  as  to  relieve  her, 
and  throw  the  consequences  of  her  misplaced  confidence  on  the 
sureties  ?  We  think  not.  The  record  is  against  her,  and  equity 
forbids  it.  The  record  shows  the  sureties  discharged,  without 
any  mistake,  and  by  a  decree  that  is  now  beyond  review,  and  we 
cannot  put  them  again  under  the  yoke. 

Appeal  dismissed  at  the  costs  of  the  appellant. 


Frank  versus  Maguire. 

Ajffidavti  of  Defence y  when  gufficient — What  Instruments  of  Writing  m-e 
within  the  Rule  authorizing  Judgment  for  want  of  Affidavit. — Decla- 
ration  unnecessary  when  Copy  of  Instrument  is  filed. —  Covenant  to  pay 
Rent  J  when  binding  on  Lessee  after  Assignment  of  Lease, 

1.  A  lease,  reserviiiK  a  pecuniary  rent,  is  '*  an  instrument  of  writing  for 
the  payment  of  money,''  within  the  Aot  March  28th  1835,  relating  to  judgments 
for  want  of  an  affidavit  of  defence. 

2.  It  is  necessary  only  to  file  a  copy  of  the  lease,  without  statement  or 
declaratioD,  to  entitle  the  plaintiff  to  judgment  for  want  of  an  affidavit  of 
defence. 
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3.  A  tenant  is  bound  by  his  express  covenant  to  pay  rent,  though  he  has 
assigned  the  lease  with  his  landlord's  assent,  and  the  assignee  is  accepted  as 
tenant,  and  rent  received  from  him,  unless  the  landlord  has  accepted  the 
surrender  of  the  former  and  released  him. 

4.  An  affidavit  of  defence  in  an  action  for  rent,  alleging  the  assignment  of 
the  lease  by  consent  of  the  landlord,  and  the  acceptance  of  the  assignee  by 
him  as  tenant,  and  the  receipt  of  rent,  held  insufficient  because  it  did  not 
aver  a  surrender  of  the  term. 

Error  to  the  Common  Pleas  of  Philadelphia. 

This  was  an  action  of  covenant  by  James  Maguire  against 
Lebrecht  Frank,  on  a  sealed  instrument,  whereby  the  defendant 
undertook  a  personal  liability  for  the  performance  of  the  cove- 
nants on  the  part  of  the  lessee,  iu  a  lease  given  by  James 
Maguire,  executor,  to  Dr.  John  S.  Albright,  "  without  recourse" 
to  the  lessee.  A  copy  of  the  lease  and  of  the  covenant  of 
Mr.  Frank  being  filed,  defendant  filed  the  following  aflSdavit  of 
defence : — 

"Lebrecht  Frank,  the  defendant,  being  duly  sworn,  says:  That 
he  has  a  defence  to  the  plaintiff's  claim  in  this  case,  as  follows : 
The  copy  filed  does  not  contain  any  statement  of  the  specific 
cause  of  action,  or  the  amount  claimed,  or  for  what  any  amount 
is  specifically  claimed,  or  for  breach  of  which  of  the  covenants 
contained  in  the  copy  filed,  the  suit  has  been  brought.  Deponent 
further  says  that  he  is  informed,  verily  believes,  and  expects  to 
be  able  to  prove,  upon  the  trial  of  the  case,  that  the  tenant  of 
the  premises  mentioned  in  the  lease,  a  copy  of  which  is  filed, 
paid  the  plaintiff  one  quarter's  rent,  the  said  tenant  occupying 
the  premises  but  three  months.  The  premises  were  then  rented 
to  De  Grath  &  Co.,  and  the  plaintiff  accepted  them  as  tenants, 
and  there  is  nothing  due  whatever  by  John  S.  Albright  under 
the  lease." 

A  rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
being  taken,  on  argument  thereof,  the  court  were  of  opinion  that 
the  affidavit  was  insufficient,  but,  on  application,  granted  leave  for 
defendant  to  file  a  supplemental  affidavit,  and  continued  the 
rule.     The  following  affidavit  was  then  filed : — 

"  Lebrecht  Frank,  being  duly  sworn  according  to  law,  doth 
depose  and  say :  That  in  addition  to  the  facts  set  forth  in  his 
affidavit  of  defence,  filed  in  this  case,  he  further  states  that  he 
has  been  informed,  verily  believes,  and  expects  to  be  able  to 
prove,  upon  the  trial,  that  the  plaintiff,  after  one-quarter  of  one 
term  of  the  lease  had  expired,  accepted  and  received  De  Grath 
&  Co.'  as  tenants,  in  place  and  stead  of  John  S.  Albright,  and 
the  said  De  Grath  &  Co.  attorned  to  plaintiff.  That  afterwards, 
during  the  pendency  of  the  term  of  the  lease,  and  a  considerable 
time  before  its  expiration,  the  plaintiff  received  and  accepted 
&om  De  Grath  &  Co.  the  keys  of  the  premises  mentioned  in  the 


Digitized  by  VjOOQIC 


1862,]  OF  PENKSTLVANIA.  79 

[Frank  v.  Magaire.] 

lease,  took  possession  of  the  said  premises,  and  has  now  posses- 
sion of  them  exclusively." 

Upon  the  second  hearing,  the  supplemental  affidavit  being  also 
deemed  insufficient,  the  rule  was  made  absolute,  and  judgment 
given  for  plaintiff,  the  prothonotary  to  assess  the  damages  in  the 
usual  way.  On  the  same  day  the  prothonotary  assessed  the 
damages  at  3330.85,  being  for  two  quarters'  rent,  beginning  July 
1st  1860,  and  ending  January  1st  1861,  with  interest  thereon, 
and  allowing  plaintiff  the  benefit  of  one  quarter's  rent,  paid  by 
•  him  as  stated  in  his  affidavit. 

A  suit  was  also  commenced  against  Dr.  Albright,  the  lessee, 
in  the  same  court,  to  the  same  return  day,  and  judgment  non 
obit,  juram.  given  against  him. 

This  writ  was  sued  out  by  defendant,  who  assigned  for  error 
— 1.  The  entering  of  judgment  for  plaintiff  for  want  of  a  suffi- 
cient affidavit  of  defence. 

2.  The  refusing  to  discharge  the  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defence. 

Edward  H,  Weil  and  Henry  M.  Phillips,  for  plaintiff  in 
error. — The  affidavit  and  supplemental  affidavit  show  two  distinct 
reasons  for  refusing  judgment.  1.  That  the  copy  filed  does  not 
contain  any  specific  cause  of  action,  viz. :  It  does  not  state  what 
amount,  if  any,  is  claimed.  It  does  not  suggest  which,  if  any, 
of  the  covenants  were  broken.  This  action  is  brought  against 
the  security  on  the  lease,  not  against  the  lessee  himself.  There 
was  no  suggestion  attached  to  the  copy  that  any  rent  was  due, 
or  the  amount  claimed  by  the  plaintiff.  The  practice  in  the 
District  Court  for  this  county  has  always  been  to  file  a  statement 
with  the  copy,  and  where  this  is  not  done  that  court  refuses  to 
enter  judgment :  Kearney  v.  Collins,  2  Miles  18.  2.  The  affi- 
davits assert,  with  precision  and  certainty,  that,  the  plaintiff, 
during  the  pendency  of  the  lease,  received  and  accepted  the 
keys  of  the  premises,  acknowledged  De  Grath  &  Co.  as  tenants 
in  place  of  the  lessee,  Albright,  and  that  De  Grath  &  Co.  at- 
torned to  the  plaintiff.  That  this  attornment  took  place  imme- 
diately after  the  first  quarter,  the  rent,  up  to  that  time,  having 
been  fully  paid.  Here,  then,  is  a  clear  surrender:  Greider's 
Appeal,  6  Barr  425 ;  McKinney  v.  Reader,  7  Watts  124 ;  Thomas 
V.  Cook,  2  B.  &  A.  119 ;  Smith  v.  Niver,  2  Barb.  Sup.  C.  Rep. 
180 ;  Bailey  v,  Delaplaine,  1  Sandf.  Sup.  C.  Rep.  5 ;  Logan  v. 
Anderson,  2  Doug.  101 ;  Whitney  v,  Meyers,  1  Duer  266.  A 
demise,  such  as  the  present,  is  an  entire  contract,  and  by  an 
acceptance  of  a  surrender,  pending  a  current  year,  the  landlord 
having  destroyed  his  right  to  recover  the  entire  rent  of  that  year, 
according  to  the  covenants  of  the  lease,  cannot  recover  any  part 
of  it,  and  is,  therefore,  not  permitted  to  claim  pro  rata :  Hall  v. 
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Burgess,  5  Barn.  &  Cress.  832  (11  E.  C.  L.  R.  246) ;  Grimman 
V.  Legge,  8  Id.  324  (15  E.  C.  L.  R.  229).  This  was  an  available 
defence  for  the  lessee.  It  is  not  necessary  to  cite  authorities 
here,  that  even  if  the  acts  of  the  lessor,  the  plaintiff  below,  did 
not  bar  his  right  of  recovery  against  the  tenant,  Albright,  still 
they  unquestionably  discharged  the  surety,  who  had  no  know- 
ledge of  such  proceedings. 

JE.  CoppSe  Mitchell  and  Simon  Oratz,  for  defendant  in  error. — 
1.  The  instrument,  a  copy  of  which  is  filed,  is  suflScient  to  meet 
the  requirements  of  the  affidavit  of  defence  law.  A  lease  is 
"an  instrument  of  writing  for  the  payment  of  money,"  within 
the  meaning  of  statute  of  28th  March  1835 :  Dewey  v.  Dupuy, 
2  W.  &  S.  553.  No  suggestion  of  the  breach  of  any  particular 
covenant  contained  in  the  instrument  is  necessary.  For  the  only 
covenant  contained  in  the  instrument,  which  is  "  for  the  payment 
of  money,'*  is  the  one  by  which  the  lessee  binds  himself  to  pay 
rent.  And  if  such  covenant  were  not  in  the  instrument,  it  would 
not  come  within  the  meaning  of  the  act.  Nor  is  any  statement 
of  the  amount  claimed  necessary :  Dewey  v.  Dupuy. 

2.  The  affidavits  of  defence  do  not  by  a  reasonable  construc- 
tion show  a  state  of  facts  inconsistent  with  the  liability  of  the 
plaintiff  in  error.  They  are  ambiguous.  The  supplemental 
affidavit  says,  "  that  the  plaintiff,  after  one  quarter  of  one  term 
of  the  lease  had  expired,  accepted  and  received  De  Grath  &  Co. 
as  tenants,  &c."  It  might  have  been  many  months  "after*'  the 
expiration  of  the  quarter,  or  it  might  have  been  (as  assumed  in 
the  plaintiff's  argument)  immediately  after.  It  also  states  "  that 
afterwards,  during  the  pendency  of  the  term  of  the  lease,  and 
a  considerable  time  before  its  expiration,  plaintiff"  received  the 
keys,  without  stating  at  what  particular  time.  It  might  have 
been  immediately  after  the  attornment  alleged  in  the  affidavit, 
or  it  might  have  been  (as  was  the  truth  of  the  matter)  on  the 
24th  or  25th  of  January  1861,  after  the  suit  was  brought. 

These  defects  were  pointed  out  in  the  argument  of  the  rule 
for  judgment  in  the  court  below,  and  plaintiff  in  error  had  an 
opportunity  of  amending  his  affidavit ;  that  he  did  not  do  so,  puts 
the  worst  construction  on  these  ambiguities  :  JJryar  v.  Harrison, 
1  Wright  233. 

The  case  of  Dewey  v.  Dupuy,  2  W.  &  S.  553,  is,  in  every  par- 
ticular, directly  in  point.  See  also  Fisher  v.  Milliken,  8  Barr 
111 ;  Ghegan  v.  Young,  11  Harris  18. 

The  liability  of  the  lessee  being  thus  established,  the  covenant 
of  Mr.  Frank,  who  agreed  to  be  responsible  to  the  defendant  in 
error,  for  the  true  and  faithful  performance  of  the  covenants  of 
the  lessee,  throws  upon  him  the  burden  of  paying  the  damages 
for  their  breach.    For,  even  admitting,  for  the  sake  of  arga- 
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ment  (which  is  otherwise  expressly  denied),  that  the  contract 
with  the  lessee  was  altered  materially  without  the  knowledge  of 
Mr.  Frank,  the  law  forbids  that  the  obligation  of  a  contract 
under  seal  shall  be  varied,  without  resorting  to  the  means  of  the 
same  efficacy  as  those  from  which  it  is  derived :  Cordwent  v. 
Hunt,  8  Taunt.  596 ;  and,  besides,  there  was  no  consideration. 

The  opinion  of  the  court  was  delivered,  March  10th  1862,  by 
Strong,  J. — The  judgment  which  we  are  asked  to  reverse 
was  entered  for  want  of  a  sufficient  affidavit  of  defence,  and  the 
first  question  is,  whether  the  plaintiflTs  case  was  within  the  pro- 
visions of  the  Act  of  March  28th  1835.  It  was  an  action  of 
covenant,  in  which  the  plaintiff  filed  a  copy  of  a  lease,  which  he 
had  made  to  one  John  S.  Albright,  and  a  copy  of  an  agreement 
by  which  the  defendant  had  covenanted  to  become  security  for  the 
•lessee.  The  lease  contained  not  only  an  engagement  of  the  lessee 
to  pay  the  stipulated  rent,  but  also  covenants  not  to  assign  or 
unaerlet,  and  covenants  to  keep  the  demised  premises  in  repair, 
and  to  surrender  them  in  good  order  at  the  expiration  of  the 
term.  No  declaration  or  statement  was  filed,  and  there  was 
nothing  more  than  a  copy  of  the  lease  to  indicate  whether  the 
action  was  brought  for  the  non-payment  of  rent,  or  for  the  breach 
of  any  of  the  other  obligations  which  the  lessee  had  assumed. 

It  18  clear  that  a  lease,  reserving  a  pecuniary  rent,  is  "an  in- 
strument of  writing  for   the   payment   of  money,"   within  the 
meaning  of  the  Act  of  March  28th  1835,  and  this  was  decided  in 
Dewey  v.  Dupuy,  2  W.  &  S.  553.     It  was  also  held  in  that  case 
that  it  was  not  necessary  to  file  a  declaration  or  statement  in 
addition  to  the  copy  of  the  lease.     The  Act  of  Assembly  does 
not  require  it  nor  make  it  a  pre-requisite  to  the  entry  of  judg- 
ment.    The  statement  spoken  of  in  Dewey  v.  Dupuy  was  un- 
doubtedly what  is  referred  to  in  the  Act  of  Assembly  of  March 
21st  1806 ;  a  substitute  for  a  declaration,  and  not  a  memorandum 
accompanying  the  copy  filed,  and  directing  the  attention  of  the 
defendant  to  the  exact  subject  of  the  claim.     But  neither  does 
the  Act  of  Assembly  require  the  latter.    When,  as  in  this  case,  the 
instrument,  a  copy  of  which  is  filed,  contains,  in  addition  to  an 
engagement  to  pay  a  sum  in  money,  other  promises  or  covenants 
to  be  performed  by  the  defendant,  it  is  obviously  proper,  even 
necessary,  that,  besides  the  copy,  there  should  be  something  to 
indicate  to  the  defendant  precisely  what  he  is  called  upon  to 
answer,  before  the  issues  are  formed  and  the  case  is  ordered  for 
trial.     This  is  not  only  necessary  for  an  intelligible  trial,  but  to 
put  the  record  in  such  a  condition  as  to  make  it  available  for  a 
plea  of  former   recovery.     But  there  is  no    such  necessity  to 
enable  a  defendant  to  make  an  affidavit  of  defence  sufficient  to 
prevent  a  summary  judgment.     Such  judgment  can  be  given 
6  Wb.— 6 
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against  him  for  no  claim  arising  out  of  the  instrument,  other 
than  that  which  springs  from  his  engagement  to  pay  money. 
The  filing  of  the  copy  is  an  annunciation  that  the  contract  is 
relied  upon  as  "an  instrument  of  writing  for  the  payment  of 
money,"  and  that  for  the  money  unpaid  the  suit  has  been  brought. 
The  defendant  cannot  be  misled  or  in  doubt.  He  was  not,  in 
this  case.  He  directed  his  affidavit  of  defence  exclusively  against 
the  claim  for  rent,  and  he  has  not  been  injured  by  the  absence 
of  a  statement. 

Then,  were  the  affidavits  sufficient?  Taken  together,  they 
aver  in  substance  that  the  rent  for  the  first  quarter  was  paid, 
that  after  the  first  quarter  of  the  lease  had  expired,  the  premises 
were  rented  to  other  tenants,  whom  the  plaintiff  accepted  as 
tenants  in  the  place  and  stead  of  Albright,  the  lessee,  and  that 
they  attorned  to  him.  They  also  aver  that  before  the  expiration 
of  the  lease,  the  plaintiflf  accepted  the  keys  and  took  possession  . 
of  the  demised  premises.  By  the  express  terms  of  the  lease  the 
rent  was  payable  quarterly.  The  affidavits  doubtless  show  a  de- 
fence against  any  claim  for  the  rent  of  the  first  and  last  quarters. 
But  the  judgment  was  for  the  rent  of  the  second  and  third  quar- 
ters, and  the  question  is,  whether  the  averments  are  sufficient  to 
prevent  a  recovery  of  that.  It  surely  is  not  necessary  to  cite 
cases  to  prove  that  a  tenant  is  bound  by  his  express  contract  to 
pay  rent,  even  after  he  has  assigned  the  term  with  his  landlord's 
assent,  and  though  the  landlord  has  accepted  the  assignee  as  his 
tenant,  and  received  rent  from  him.  A  landlord  may,  indeed, 
accept  a  surrender  even  by  parol,  and  if  he  does,  the  term  is 
gone  into  the  reversion  and  the  rent  ceases :  Greider's  Appeal, 
6  Barr  425 ;  McKinney  v.  Reader,  7  Watts  124.  But  is  a  sur- 
render averred  in  this  case  ?  Not  in  terms,  certainly,  and  not 
even  inferentially,  unless  it  be  in  the  allegation  that  the  plaintiff 
accepted  and  received  De  Grath  &  Co.  as  tenants  in  place  and 
stead  of  John  S.  Albright,  and  that  they  attorned  to  him.  But 
if  he  received  from  them  rent  reserved  under  the  lease,  or  ac- 
cepted them  as  tenants,  it  must  have  been  in  place  and  stead  of 
the  original  lessee,  and  that  would  not  amount  to  a  surrender  of 
the  term :  Dewey  v.  Dupuy,  2  W.  &  S.  553.  If  the  defendant  in- 
tended to  aver  that  there  was  a  surrender,  it  was  easy  to  assert 
it,  so  as  to  leave  no  doubt.  While  his  affidavits  are  to  receive  no 
strained  construction  against  him,  it  is  not  unreasonable  to  re^ 
quire  that  he  shall  not  leave  in  doubt  what  it  was  so  easy  to  set 
at  rest.  All  which  is  averred  may  have  taken  place,  and  yet 
there  have  been  neither  surrender  nor  release.  And,  indeed, 
the  subsequent  part  of  the  supplemental  affidavit  almost  in  terms 
avers  that  the  alleged  acceptance  of  De  Grath  &  Co.,  as  tenants 
in  place  and  stead  of  John  S.  Albright,  and  their  attornment  to 
the  plaintiff,  was  no  acceptance  of  a  surrender.     The  continued 
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existence  of  the  term  is  asserted.  The  defendant  affirms  that 
afterwards,  t.  e.  after  the  receipt  of  the  new  tenants,  and  after 
their  attornment,  "during  the  pendency  of  the  term  of  the  lease, 
and  a  considerable  time  before  its  expiration,"  the  plaintiff  re- 
ceived the  keys.  Up  to  that  time,  then,  the  term  continued, 
and  of  course  there  had  been  no  previous  surrender.  It  follows 
that  the  affidavits  set  up  no  defence  to  the  claim  for  the  rent  of 
the  second  and  third  quarters. 

Judgment  affirmed. 


Zulich  et  al.  versus  Bowman. 

Common  School  Law. —  What  are  Regular  Meetings  of  Directors,'^ 
Poxoer  of  Directors  to  declare  Seat  of  absent  Member  vacant, 

1.  Under  the  General  School  Law  of  1854,  directors'  meetings  are  either 
stated,  including  the  annual  meeting  when  fixed,  or  special^  adjourned  meetings 
to  take  place  in  either  case:  but  the  former  only  are  regular  meetings,  for 
non-attendance  at  any  two  of  which  in  succession,  except  in  case  of  sickness 
or  absence,  the  seat  of  a  director  may  be  declared  vacant  by  the  other  directors, 
and  a  new  member  appointed  in  his  stead. 

2.  Therefore,  where  a  board  of  school  directors,  at  an  adjourned  meeting 
(there  being  no  quorum  at  the  regular  meeting),  declared  the  seat  of  one  of 
their  number  vacant,  who  had  not  attended  a  **  special"  meeting  called  by  tha 
president,  or  the  last  regular  or  adjourned  meeting ;  it  was  Hdd : 

That,  the  first  meeting  being  *' special^*'  was  not  ^*  regular,"  and  as  the 
third  meeting  was  but  a  continuation  of  the  pecond,  which  though  styled 
**  regular"  did  not  appear  to  have  been  a  **  stated"  meeting,  the  action  of  the 
school  board,  in  declaring  the  seat  of  the  absent  member  vacant,  was  illegalf 
because  he  had  not  been  absent  at  two  regular  meetings  in  succession. 

Error  to  the  Common  Pleas  of  Schuylkill  cotmty. 

This  was  a  rule  on  the  petition  of  Henry  W.  Bowman,  filed 
August  6th  1861,  for  a  mandamus  against  Thomas  C.  Zulich 
and  others  (naming  them),  composing  the  board  of  school  directors 
of  the  borough  of  Schuylkill  Haven.  The  petition  referred  to 
and  recited  the  Act  of  Assembly  of  March  28d  1859  (P.  L.  212), 
to  repeal  former  acts  relating  to  the  borough  of  Schuylkill 
Haven,  and  extending  to  it  the  provisions  of  the  act  relating  to 
boroughs,  passed  April  8d  1851;  and  then  set  forth  that  an 
election  was  held  in  the  North  Ward  of  said  borough,  on  the 
third  Friday  of  February  1860,  for  school  director  to  serve  in 
the  school  board  of  the  borough  for  three  years ;  at  which  elec- 
tion the  petitioner,  then  and  there  residing,  received  a  majority 
of  votes ;  was  by  the  election  officers  declared  elected ;  was  so 
returned  by  them ;  and  took  upon  himself  the  duties  of  the  office, 
thenceforth  acting  with  the  school  board  as  a  member.  That, 
on  the  8th  of  June  1861,  the  board  of  directors  "unlawfully 
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forfeited  and  declared  vacant"  the  seat  of  the  petitioner  in  the 
board,  and  appointed  Daniel  J.  Stager  as  school  director  in  his 
place,  and  had,  on  the  9th  of  June  1861,  refused  to  receive  and 
recognise  the  petitioner  as  a  member.  That  the  borough  of 
Schuylkill  Haven  is  a  regularly  organized  school  district,  with  a 
school  board.  That  the  seats  of  three  other  directors  were 
declared  forfeited  by  the  board  at  the  same  time,  and  substitutes 
appointed,  &c.  And  praying  for  a  writ  of  mandamvs  directed 
to  Thomas  Zulich  and  seven  of  his  associates  (who  are  regular 
members  of  the  school  board),  commanding  them  to  restore  the 
petitioner  to  his  seat  in  the  board. 

On  this  petition  a  rule  was  granted,  returnable  on  the  last 
Saturday  in  August.  On  the  21st  of  September  1861,  the 
defendants  filed  their  answer,  in  which  they  admitted  the  regu- 
larity of  the  election  of  the  petitioner,  but  averred  that  he  had 
neglected  to  perform  the  duties  of  his  office,  so  that  it  became 
necessary  to  declare  his  seat  vacant,  "  That  the  relator,  with 
Abraham  Saylor,  Samuel  H.  Shannon,  Hugh  McCaiFery,  James 
Gray,  and  Peter  White,  together  with  the  other  defendants,  con- 
stituted in  April  and  May  last  the  board  of  school  directors,  and 
the  right  to  serve  as  such  during  the  present  year  and  longer. 
That  it  was  necessary,  on  or  before  Monday  the  3d  of  June  last, 
to  prepare  the  annual  report  to  the  county  superintendent  of 
common  schools,  of  the  condition  of  the  schools  in  said  district, 
as  required  by  the  8th  Article  of  the  23d  Section  of  the  General 
School  Law,  for  the  current  year,  and  to  appoint  a  collector  for 
the  same.  And  on  account  of  the  condition  of  the  finances  of 
the  district,  it  was  also  at  the  same  time  necessary  to  raise  money 
temporarily  to  pay  off  the  school  teachers  in  said  district.  That 
the  relator  and  Abraham  Saylor,  Samuel  H.  Shannon,  Hugh 
McCaffery,  James  Gray,  and  Peter  White  absented  themselves 
from  the  regular  meetings  of  the  board  held  in  May  and  the 
early  part  of  June  last,  so  that  for  want  of  a  quorum  the  afore- 
said requirements  of  the  school  law  could  not  be  carried  out,  and, 
as  was  supposed  and  believed,  for  the  purpose  of  defeating  com- 
pliances with  the  aforesaid  requirements  of  the  law.  That 
thereupon  the  remaining  directors  determined,  in  order  that  the 
operation  of  the  school  law  and  the  objects  of  the  school  system 
in  that  district  should  not  be  defeated,  to  either  enforce  the 
attendance  of  the  delinquent  directors  aforesaid  or  to  have  their 
places  declared  vacant  and  others  appointed  who  would  discharge 
their  duties."  That  all  the  said  delinquent  directors  were  duly 
notified  to  attend  regular  meetings  of  said  board  to  be  held 
at  the  usual  place  for  meetings  of  the  same,  on  the  11th  of 
May  and  3d  and  8th  of  June  last,  but  wholly  neglected  to  attend ; 
and  that  the  proceedings  to  declare  their  seats  in  the  board  vacant 
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appear  from  the  following  extracts  from  the  minutes  of  said 
board,  viz. : — 

"Schuylkill  Haven,  May  11th  1861. 

"  At  a  special  meeting  of  the  board  of  school  directors,  members 
present,  Abraham  Saylor,  John  McKay,  Benjamin  Ripsamer, 
Thomas  E.  Williams,  William  Rudy,  Henry  Shultz,  and  T.  C. 
Zulich. 

"  Members  absent,  Henry  W.  Bowman,  Samuel  H.  Shannon, 
James  Gray,  Hugh  McCaffery,  and  Peter  White. 

"  The  president  stated  the  object  of  the  meeting,  &c. 

"  Thomas  E.  Williams,  Secretary." 

"  Schuylkill  Haven,  June  3d  1861. 

"  Regular  meeting,  board  met,  members  present,  John  McKay, 
Thomas  E.  Williams,  Henry  Schultz,  William  B.  Rudy,  and  T. 
C.  Zulich. 

"  There  being  no  quorum,  the  board  adjourned  to  meet  on  Satur- 
day afternoon,  the  8th  inst.,  at  3  o'clock. 

"Absent  members,  Henry  Bowman.  Abraham  Saylor,  Samuel 
Shannon,  Hugh  McCafifery,  James  Gray,  B.  Ripsamer,  and  Peter 
White. 

"  Thomas  E.  Williams,  Secretary." 

"  Schuylkill  Haven,  June  8th  1861. 

"  Regular  meeting,  board  met,  members  present,  John  McKay, 
William  B.  Rudy,  Benjamin  Ripsamer,  Henry  Schultz,  Thomas 
E.  Williams,  and  T.  C.  Zulich.     No  quorum. 

"  Members  absent,  Henry  W.  Bowman,  Samuel  H.  Shannon, 
James  Gray,  Hugh  McCaffery,  A.  Saylor,  and  Peter  White. 

"Whereas,  Henry  W.  Bowman,  of  the  North  Ward,  Samuel 
H.  Shannon,  of  the  South  Ward,  James  Gray  and  Hugh  McCaffery, 
of  the  West  Ward,  had  written  notices  from  the  secretary  of  the 
board  to  attend  a  regular  meeting  on  the  11th  of  May,  A.  D. 
1861,  and  also  had  notice  of  the  next  successive  regular  meeting, 
to  be  held  on  (the  3d  of  June  and)  the  8th  day  of  June  1861, 
but  did  not  attend  either  of  said  meetings ; 

"  And  whereas  we  the  members  present  at  this  meeting  are 
assured  that  the  absence  of  the  said  Henry  W,  Bowman,  Samuel 
H.  Shannon,  James  Gray,  and  Hugh  McCaffery,  at  the  meetings 
aforesaid,  was  not  occcasioned  either  by  sickness  or  absence  from 
the  district : 

"Therefore  resolved,  that  the  seats  of  Henry  W.  Bowman, 
Samuel  H.  Shannon,  James  Gray,  and  Hugh  McCaffery,  as  mem- 
bers of  this  board,  be,  and  are  hereby  declared,  vacant.  Unani- 
mously adopted. 

"  Daniel  H.  Stager,  of  the  North  Ward,  was  appointed  to  fill 
the  place  of  H.  W.  Bowman ;  Lewis  Huntzinger  was  appointed 
to  fill  the  place  of  Samuel  H.  Shannon,  of  the  South  Ward; 
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Barnard  McGery  and  Michael  Salmon  were  appointed  to  fill  the 
vacancy  of  James  Gray  and  Hugh  McCaffery,  of  the  West  Ward. 
The  board  adjourned,  to  meet  on  Monday  evening,  the  10th 
instant,  at  7  o'clock. 

"  Thomas  E.  Williams,  Secretary." 

"  Schuylkill  Haven,  June  10th  1861. 
"  Regular  meeting,  board  met  according  to  adjournment. 
Members  present,  John  McKay,  B.  McGevy,  William  B.  Rudy, 
Benjamin  Ripsamer,  Abraham  Saylor,  Henry  Schultz,  Michael 
Salmon,  Thomas  E.  Williams,  and  T.  C.  Zulich.  Members 
absent,  Peter  White,  Daniel  H.  Stager,  and  L.  Huntzinger;  the 
latter  appeared  after  roll  call.  Minutes  of  6th  May  read  and 
adopted  ;  minutes  11th  May  read  and  adopted ;  minutes  3d  June 
read  and  adopted ;  minutes  of  8th  June  read  and  adopted,  &c. 

"  Thomas  E.  Williams,  Secretary." 

"  And  that  from  the  time  said  seats  were  declared  vacant  and 
filled  by  new  appointments,  as  appears  from  said  extracts  of  said 
minutes,  the  respondents  hereto  refused  and  still  do  refuse  to 
recognise  said  relator  as  a  school  director  aforesaid." 

To  this  the  petitioner  demurred,  and  assigned,  as  cause  of 
demurrer, 

1.  The  answer  does  not  show  that  the  seat  of  the  relator  was 
forfeited  and  declared  vacant  after  he  had  neglected  to  attend 
two  regular  meetings  of  the  said  board  successively  held,  when 
properly  notified  to  attend  the  same.     And, 

2.  Because  it  does  not  show  and  set  forth  that  an  opportunity 
was  afforded  to  the  relator,  before  his  seat  was  forfeited  and 
declared  vacant,  to  be  heard  in  his  own  behalf  against  the  said 
forfeiture,  and  reasons  for  exacting  the  same. 

The  court,  on  hearing,  directed  a  writ  of  peremptory  mandamus 
to  issue  against  the  defendants,  but  "  not  before  they  shall  have 
notice  of  the  decision  of  the  court." 

The  case  was  thereupon  removed  into  this  court  by  the 
respondents,  for  whom  the  following  errors  were  assigned : — 

1.  The  court  erred  in  sustaining  the  demurrer,  and  directing 
the  writ  of  peremptory  mandamus  to  issue. 

2.  The  facts  stated  in  the  answer  of  the  defendants  below 
were  sufficient  in  law,  if  established,  to  defeat  the  relator's  claim 
for  the  writ  of  peremptory  mandamus  prayed  for. 

-E^.  P.  Dewees  and  F.  W.  Hughes^  for  plaintiffs  in  error. 

George  H.  Clat/j  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  March  10th  1862,  by 
Bead,  J. — By  the  Common  School  Law,  each  board  of  direct- 
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ors  shall  hold  at  least  one  stated  meeting  in  every  three  months ; 
and  such  other  meetings  as  the  circumstances  of  the  district  may 
require,  shall  be  held  at  such  time  and  place  as  may  be  desig- 
nated by  the  president  and  secretary,  upon  due  notice  given  to 
each  member  of  the  board.  Annualli/,  and,  within  twenty  days 
after  the  election  of  directors,  each  board  shall  meet  and  or- 
•  ganize  by  choosing  a  president  and  secretary,  who  shall  be  mem- 
bers of  the  board.  The  president  shall  preside  at  the  meetings 
of  the  board,  and,  amongst  other  duties,  call  special  meetings 
when  necessary.  Each  board  of  directors  shall  have  power  to 
fill  any  vacancy  which  may  occur  therein  by  death,  resignation, 
removal  from  the  district  or  otherwise,  until  the  next  annual 
election  for  directors.  If  less  than  a  majority  of  directors  attend 
any  meeting,  no  business  shall  be  transacted  thereat,  except  that 
of  adjournment,  and  of  appointment  to  fill  vacancies  in  the  board. 
If  any  person,  duly  elected  a  school  director,  shall  refuse  to 
attend  a  regular  meeting  of  the  board,  after  having  received 
written  notice  from  the  secretary  to  appear  and  enter  upon  the 
duties  of  his  oflSce,  or  if  any  person,  having  taken  upon  him  the 
duties  of  his  oflSce  as  director,  shall  neglect  to  attend  any  two 
regular  meetings  of  the  board  in  succession,  unless  detained  by 
sickness  or  prevented  by  absence  from  the  district,  or  to  act  in 
his  official  capacity,  when  in  attendance,  the  directors  present 
shall  have  power  to  declare  his  seat  in  the  board  vacant,  and  to 
appoint  another  instead  to  serve  until  the  next  regular  election. 

It  is  clear,  therefore,  that  there  are  at  least  two  kinds  of 
meetings — stated,  including  the  annual  meeting,  when  fixed,  and 
special  meetings — adjourned  meetings  may  take  place  in  either 
case.  Are  all  these  meetings  regular  meetings,  within  the  mean- 
ing of  these  provisions  ? 

The  adjective  "  stated**  does  not  occur  in  Bailey's  Dictionary 
(ed.  1759)  nor  in  Johnson's  (quarto  ed.  1819),  except  in  quota- 
tions under  the  verb  to  state,  nor  in  The  Critical  Pronouncing 
Dictionary,  published  at  Burlington  by  D.  AUinson  &  Co.,  in 
1813,  but  it  is  in  Webster,  and  his  definition  is — settled,  estab- 
lished, regular;  occurring  at  regular  times,  not  occasional,  as 
ftated  hours  of  business — fixed,  established,  as  a  stated  salary. 
Webster  defines  regular — conformed  to  a  rule,  methodical,  pe- 
riodical ;  and  the  adverb  regularly — in  uniform  order,  at  certain 
intervals  or  periods,  as  day  and  night  regularly  returning.  So 
also  the  word  ordinary,  a  synonym  of  regular,  is  defined 
methodical,  regular,  according  to  established  order.  In  legal 
phraseology,  we  speak  of  an  account  stated,  a  case  stated ;  and 
where  damages  are  fixed  by  contract  they  are  styled  liquidated, 
stipulated,  or  stated  damages. 

It  is  certain,  then,  that  the  annual  and  stated  meetings  are 
regular  meetings,  within  the  meaning  of  the  School  Law.     The 
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other  meetings  called  by  the  president  and  secretary,  at  such 
time  and  place  as  they  may  designate,  are  styled  special  meet- 
ings, and  require  due  notice  of  them  to  be  given  to  each  member 
of  the  board.  They  may  be  called  anywhere  within  the  district, 
and  at  any  time,  and  are  what  in  the  English  Companies*  Clauses 
Consolidation  Act  (1846)  are  styled  extraordinary,  in  contradis- 
tinction to  ordinary,  which  is  there  used  as  the  equivalent  of 
stated — special  is  particular,  peculiar,  extraordinary,  uncommon, 
and  the  adverb  specially  is  for  a  particular  purpose — a  meeting 
of  the  legislature  is  specially  summoned.  Webster  defines  ad- 
journed as  an  adjective,  existing  or  held  by  adjournment — as  an 
adjourned  session  of  a  court,  opposed  to  stated  or  regular. 
When,  therefore,  it  is  enacted  that  if  a  school  director  neglect 
to  attend  any  two  regular  meetings  of  the  board  in  succession, 
without  a  legal  excuse,  his  seat  may  be  declared  vacant,  it  would 
appear  to  be  certain  that  the  word  regular  in  this  clause  can 
only  be  applied  to  such  meetings  as  we  have  seen  are  clearly 
within  it,  and  not  to  meetings  which  may  be  called  in  rapid  suc- 
cession, by  the  president,  at  any  point  and  any  time,  the  whole 
resting  entirely  in  his  discretion. 

The  Act  of  23d  March  1859,  P.  L.  212,  under  which  both  the 
plaintiff  and  defendants  in  this  case  were  elected  school  directors 
of  the  school  district  of  the  borough  of  Schuylkill  Haven,  makes 
no  alteration  of  the  General  School  Law,  in  relation  to  the  points 
presented  for  our  consideration.  The  case,  therefore,  depends 
upon  the  provisions  we  have  already  discussed. 

The  first  meeting,  at  which  the  plaintiff  was  absent,  was  on  the 
11th  May  1861  (Saturday).  This  is  styled  a  special  meeting, 
and  was  of  course  called  by  the  president. 

The  second  meeting,  at  which  he  was  absent,  was  on  the  3d 
June  1861  (Monday).  This  is  called  a  regular  meeting,  but 
whether  it  was  a  stated  meeting  or  not  does  not  appear,  as  it 
ought  to  have  done.  There  being  no  quorum,  the  board  adjourned 
to  meet  on  Saturday,  8th  instant,  at  three  o'clock.  The  meeting 
on  Saturday,  the  8th,  is  styled  regular  meeting,  no  notice  being 
taken  of  its  being  an  adjourned  one.  At  this  meeting  the  plain- 
tiff's seat  was  declared  vacant,  and  another  person  was  appointed 
in  his  place.  Under  the  pleadings,  it  is  conceded  that  the  plaintiff 
had  due  notice  of  these  three  meetings  and  that  he  neglected  to 
attend,  having  no  legal  excuse,  conduct  for  which  he  deserved 
expulsion,  if  these  were  regular  meetings. 

The  first  meeting  was  special,  and  therefore  not  regular  within 
the  meaning  of  the  School  Law.  If  the  second  meeting  was  a 
stated  one,  then  it  was  regular,  but  this  we  have  no  means  of 
ascertaining;  but  it  is  clear,  that  the  third  was  only  a  con- 
tinuation of  the  second,  and  was  not  a  second  regular  meeting 
in  succession.     The  board,  therefore,  had  no  power  to  declare 
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his  seat  yacant.  The  last  meeting  and  its  action  in  fact  depended 
on  the  two  first  meetings  being  regular,  for  until  a  meeting  is 
over,  it  cannot  be  finally  ascertained  that  a  director  has  neglected 
to  attend  it. 

I  have  been  kindly  furnished  by  Dr.  Burrowes,  the  present  able 
superintendent  of  our  common  schools,  with  a  series  of  the 
Pennsylvania  School  Journal,  the  official  organ  of  the  department 
of  common  schools,  and  he  has  referred  me  to  page  104  of  the 
number  for  October  1861,  in  which  the  question  now  before  the 
court  was  discussed  by  him  in  answer  to  a  question  from  Wash- 
ington county,  "  What  is  a  regular  meeting  of  a  board  of  direct- 
ors ?''  His  decision  has  anticipated  the  decision  at  which  I  have 
arrived. 

The  distinction  between  a  stated  and  special  meeting,  appears 
in  the  10th  section  of  the  Act  of  29th  March  1803,  establishing 
the  board  of  wardens  for  the  port  of  Philadelphia,  and  which 
may  be  traced  to  the  Act  of  4th  October  1788. 

There  appears  from  the  too  strong  language  used  in  at  least 
one  of  the  paper-books,  and  the  circumstances  of  the  case  itself, 
that  some  of  the  members  of  the  board  have  allowed  their  per- 
sonal feelings  to  interfere  with  the  proper  administration  of  the 
School  Law  in  the  borough  of  Schuylkill  Haven,  and  we  sincerely 
hope  that  this  will  be  immediately  corrected.  The  interests  of 
the  rising  generation  should  not  be  sacrificed  for  the  gratification 
of  a  feeling  of  personal  dislike. 

Judgment  affirmed. 


Byers  and  Davi^  vers^is  The  Commonwealth.       ,g 
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<$!€.,  of  Profess ional  Thieves,  d:c. — Trial  by  Jury  ;  Constitutional RiglU 

of.  discussed  and  defined,  42  89 

|_22_SC  235 

1.  The  coDstitntional  proyision  relative  to  trial  by  jory  was  intended  to 
preserve  that  right  as  it  existed  at  the  formation  of  our  state  government,  and 
not  to  increase  or  extend  it,  and  must  be  construed  with  reference  to  the 
statutes  that  were  in  force  in  England,  and  in  the  province  of  Pennsylvania, 
at  the  adoption  of  the  first  constitution  of  the  state. 

2.  The  Act  of  March  13th   1862,  authorizing  the  arrest  of  professional  • 
thieves,  burglars,  &c.,  in  the  city  of  Philadelphia,  and  their  commitment  to 
prison  by  the  mayor,  or  public  magistrate  of  the  central  station,  is'  not  in 
conflict  with  the  constitutional  right  of  trial  by  jury,  nor  prohibited  by  the 
ninth  section  of  the  bill  of  rights. 

3.  A  conviction  by  a  magistrate  under  this  act,  which,  in  describing  the 
offence,  follows  the  words  of  the  statute,  and  sets  out  the  fact  that  the  charge 
was  satisfactorily  proven,  is  neither  illegal  or  void. 

Certiorari  to  Alderman  David  B.  Beitler,  of  the  city  and 
county  of  Philadelphia. 
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On  the  26th  day  of  March  1862,  the  defendants  were  arrested 
and  brought  before  said  alderman,  on  the  charge  of  being  pro- 
fessional thieves,  &c.  After  hearing,  they  were  committed  to  the 
prison  of  said  county,  agreeably  to  the  provisions  of  the  Act  of 
Assembly,  passed  March  18th,  A.  D.  1862,  for  the  city  of  Phila- 
delphia, which  will  be  found  in  the  opinion  of  this  court. 

April  17th  1862.  The  defendants  presented  their  petition  to 
the  Honourable  George  W.  Woodward,  one  of  the  justices  of  this 
court,  setting  forth,  that  they  were  in  the  custody  of  the  keeper 
of  the  Philadelphia  County  Prison,  upon  a  charge  preferred 
under  this  act,  and  praying  for  a  writ  of  habeas  corpus  for  their 
relief. 

On  the  return  of  the  habeas  corpus,  the  prisoners'  counsel, 
Messrs.  Weil  and  Dougherty ^  raised  the  question  of  the  constitu- 
tionality of  the  act,  under  which  the  prisoners  had  been  committed. 

William  B,  Mann,  Esq.,  District  Attorney,  appeared  for  the 
Commonwealth.  Strong,  J.,  suggested,  that  a  habeas  corpus 
could  not  be  used  for  the  purposes  of  a  writ  of  error. 

The  prisoners*  counsel  then  sued  out  a  certiorari,  and  under  it  j 
the  whole  record  came  up.  ' 

The  following  is  a  copy  of  the  conviction : — 

"  Commonwealth  v.  William  Howard  Byers  and  Henry  Davis, 
alias  *  Paddy  Redding.' 

"  Brought  up  on  the  26th  day  of  March  1862,  on  oath  of  Jere- 
miah Kelley.  Defendants  charged  as  follows :  Defendants  are 
charged  with  being  professional  thieves  and  pickpockets,  arrested 
by  deponent,  a  police  oflScer  at  the  Trenton  and  New  York  Rail- 
road depot,  in  the  Eighteenth  Ward  of  the  city  of  Philadelphia, 
and  brought  before  me,  on  the  charge  of  frequenting  and  attend- 
ing said  depot  for  an  unlawful  purposp,  to  wit,  for  the  purpose 
of  picking  pockets. 

"  G.  W.  Bartholomew,  sworn.  Joseph  Sommers,  sworn.  George 
D.  Callanan,  sworn.  Lieutenant  S.  Goldey,  sworn.  Lieutenant  S\ 
Hampton,  sworn. 

"  After  hearing  which,  it  being  proven  to  my  satisfaction,  by 
sufficient  testimony,  that  they  were  frequenting  and  attending 
said  depot  for  said  unlawful  purpose,  the  said  Officer  Kelly  is 
forthwith  authorized  and  required  to  convey  and  deliver  to  the 
custody  of  the  keeper  of  the  prison  of  the  county  of  Philadelphia, 
the  bodies  of  the  said  William  Howard  Byers  ,and  Henry  Davis, 
alias  *  Paddy  Redding,'  the  said  keeper  being  hereby  required 
to  receive  the  said  William  Howard  Byers  and  Henry  Davis, 
alias  'Paddy  Redding,'  in  his  custody  in  said  prison,  and  them 
there  safely  keep  at  hard  labour  for  the  term  of  ninety  days 
each. 

'^  Defendants  committed  for  ninety  days  each." 
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The  following  errors  were  assigned : — 

1.  The  conviction  of  defendants  is  in  violation  of  the  Constitu- 
tion and  the  Bill  of  Bights. 

2.  The  conviction  is  illegal  and  void. 

Edward  R.  Weil  and  Daniel  Dotighertt/,  for  defendants,  con- 
tended :  That  the  act  is  unconstitutional, — 

1.  It  violates  that  section  of  the  Bill  of  Bights,  wliich  declares 
that  trial  bj-jury  shall  be  as  heretofore,  and  the  right  thereof 
remain  inviolate. 

2*  It  violates  the  section  of  the  Bill  of  Bights,  which  declares 
that  the  accused  shall  have  the  right  to  demand  the  nature  and 
cause  of  the  accusation,  and  that  he  cannot  be  deprived  of  his 
life,  liberty,  or  property,  unless  by  the  judgment  of  his  peers  or 
the  law  of  the  land. 

3.  It  violates  the  section  of  the  Bill  of  Bights,  which  declares 
that  no  person,  for  a  criminal  offence,  shall  be  proceeded  against 
criminally  by  information,  except  in  cases  arising  under  the  land 
and  naval  forces,  or  for  misdemeanor  in  office. 

4.  It  violates  the  section  of  the  Bill  of  Bights,  which  declares 
that  all  prisoners  shall  be  bailable  unless  for  capital  offences. 

5.  It  violates  the  section  of  the  Bill  of  Bights,  which  declares 
that  no  commission  of  oyer  and  terminer  or  general  jail  delivery 
shall  issue. 

6.  It  violates  the  section  in  the  Constitution  of  Pennsylvania, 
which  declares  that  the  judges  of  the  Court  of  Common  Pleas 
shall,  by  virtue  of  their  offices,  be  judges  of  the  Oyer  and  Ter- 
miner and  general  jail  delivery. 

7.  It  violates  the  section  of  the  Bill  of  Bights,  which  declares 
that  emigration  from  the  state  shall  not  be  prohibited. 

8.  It  violates  the  section  in  the  Bill  of  Bights,  in  the  Consti- 
tution of  Pennsylvania,  and  in  the  Constitution  of  the  United 
States,  which  declares  that  no  ex  post  facto  law  shall  be  passed. 

9.  It  vests  in  an  inferior  magistrate  unheard  of,  extraordi- 
nary, oppressive,  and  dangerous  powers. 

10.  It  arrests  upon  suspicion  of  an  intent,  and  for  no  offence 
known  to  the  law. 

11.  It  condemns  upon  suspicion  of  an  intent,  and  for  no  offence 
which  a  human  tribunal  could  ever  try. 

12.  It  removes,  in  the  case  of  one  who  has  been  guilty  of 
crime,  any  inducement  to  repent  and  reform. 

13.  If  one  should  serve  a  term  of  imprisonment  under  this  act, 
he  could  be  at  once  arrested  again  for  the  same  reason ;  and  the 
punishment  of  the  act  is  therefore,  in  effect,  for  life. 

They  referred  to  Const,  of  Penna.,  Bill  of  Eights,  art.  9,  §  6 ; 
Norman  v.  Heist,  5  W.  &  S.  173 ;  Emerick  v.  Harris,  1  Binn. 
424;  Barter  v.  The  Commonwealth,  3  Penrose  &  Watts  260; 
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Ex  parte  Grouse,  4  Whart.  11;  Black.  Comm.,  book  8,  pp. 
379-80-81 ;  Id.,  book  4,  pp.  849-50 ;  Bill  of  Rights,  art.  9,  §  9 ; 
Id.,  art.  5,  6 ;  Magna  Charta,  cap.  29 ;  Coke's  Inst.,  part  2,  cap. 
29 ;  Hawkins's  Pleas  of  the  Crown,  book  2,  chap.  1,  p.  2 ;  Hale's 
Pleas  of  the  Crown,  part  2,  p.  161 ;  and  argued  that  the  words 
"  by  the  law  of  the  land,"  as  used  in  Magna  Charta,  meant  due 
process  of  law,  that  is,  by  indictment  or  presentment  of  good  and 
lawful  men :  2  Kent's  Comm.  18 ;  8  Story's  Const,  §§  1773-1774 ; 
Sedgwick's  Constitutional  Law,  p.  642 ;  In  re  John  and  Cherry 
Streets,  19  Wend.  659;  Barker  v.  The  People,  8  Cowen  686; 
Taylor  v.  Porter,  4  Hill  145;  Wynhammer  v.  The  People,  3 
Kernan  878 ;  Mays  v.  Wilson,  1  N.  H.  55 ;  Budd  v.  The  State, 
8  Humph.  483 ;  Jones  v.  Perry,  10  Yerg.  71 ;  Kinney  v.  Beverly, 
2  Hen.  &  Munf.  886 ;  Carson  v.  Commonwealth,  1  A.  K.  Marsh. 
290 ;  Hughes  v.  Hughes,  4  Monroe  48 ;  Armstrong  v.  Jackson,  1 
Blackf.  375 ;  Reed  v.  Wright,  2  Greene  22 ;  James  v.  Reynolds, 
2  Texas  251 ;  Hoke  v.  Henderson,  4  Dev.  15 ;  O'Neill  v.  The 
State,  2  Speer's  R.  767,  U.  S.  Circuit  Cases;  Arrowsmith  v. 
Burlingen,  4  McLean  498 ;  Greene  v.  Briggs,  1  Curtis  811 ; 
Ervine's  Appeal,  4  Harris  268 ;  Cathcart  v.  The  Commonwealth, 
1  Wright  108 ;  Brown  v.  Hummell,  6  Barr  91 ;  Bill  of  Rights, 
art.  9,  §  10.  That  by  the  law  of  England  there  were  but  two 
modes  of  proceeding  against  a  person  criminally :  1st.  By  indict- 
ment ;  2d.  By  information.  The  Constitution  of  Pennsylvania 
prohibits  the  latter  mode,  except  in  two  classes  of  cases.  They 
also  cited  Commonwealth  v.  Flanagan,  7  W.  &  S.  68 ;  Foust  v. 
The  Commonwealth,  9  Casey  888 ;  Const,  of  U.  S.,  art.  1,  §  9, 
clause  8. 

William  B.  Mann  and  F.  CarroU  Brewster,  for  the  Common- 
wealth, and  Charles  E,  Lex,  for  the  city  of  Philadelphia,  defended 
the  constitutionality  of  the  statute,  and  cited  Act  of  March  28d 
1826,  §  6,  P.  L.  1824-6-6,  p.  188,  and  the  Ist  section  of  the  Act 
of  April  10th  1835,  supplementary  to  the  former,  P.  L.  1884-85, 
p.  183,  which  two  acts  were  declared  constitutional :  Ex  parte 
Crouse,  4  Whart.  9.  They  also  cited  the  acts  of  22d  April  1794, 
§  4;  21st  February  1761,  §§  1,  2;  22d  March  1886,  §  6,  Str.  & 
Bright.  Purd.  Dig.  829 ;  Act  of  1706,  1  Sm.  25 ;  the  New  York 
statutes,  1  R.  S.  678-4,  Act  of  December  8d  1827,  and  1  R.  S. 
640  Id. ;  the  Virginia  R.  C,  p.  889,  Act  of  26th  December  1792, 
and  R.  C.,  p.  259,  Id. ;  Statutes  of  Maryland,  Dorsey's  Laws,  p. 
840,  Act  of  1796 ;  Massachusetts,  R.  S.,  p.  779,  §§  6,  7 ;  Lewis's 
Crim.  Law,  p.  587 ;  Michigan,  R.  S.,  p.  417-418,  and  R.  S.,  chap. 
162,  §§  2,  8,  4,  6,  15;  4  Black.  Com.  280;  1  Archbold  Cr.  PI. 
p.  59,  note  (1);  1  Eliz.  c.  2,  §§  14,  24,  4  Burn's  Just.  8;  The 
Toleration  Act,  30  Car.  2,  Id.  6 ;  4  Edw.  4,  c.  1 ;  18  &  14  Car. 
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2,  c.  15 ;  1  Anne  1,  c.  18 ;  13  Geo.  2,  c.  8 ;  4  Burn's  Just.  155, 
157,  163. 

The  statutes  against  swearing  in  England  provide  that  justices 
of  the  peace  shall  try,  and  commit,  without  a  jury :  19  Geo.  2, 
c.  2,  §§  2,  3,  4,  10 ;  17  Geo.  2$  c.  5,  §  7 ;  17  Geo.  2,  c.  6,  §§  19, 
23;  4  Burn's  Just.  867,  375,  376. 

The  statutes  of  New  York,  creating  a  special  sessions  of  jus- 
tices for  the  trial  of  petty  larceny  without  a  jury,  have  been  held 
constitutional:  Murphy  v.  The  People,  2  Cowen  815;  Jackson 
V.  Wood,  Id.  819 ;  Colt  v.  Eves,  12  Conn.  243.  Also  a  similar 
statute  in  Tennessee :  McGinnis  v.  The  State,  9  Humph.  43. 

The  regulation  of  public  municipal  corporations,  as  well  as  all 
matters  of  police,  are  within  the  absolute  control  of  the  legisla- 
ture :  In  re  Northern  Liberty  Hose  Company,  1  Harris  195. 

They  cited  further  the  Act  of  February ^8thJU66 ;  Common- 
wealth V.  Keeper,  &c.,  5  Binn.  516 ;  1  Bioren  Laws  of  Penna. 
423 ;  Van  Swartow  v.  Commonwealth,  12  Harris  133 ;  Common- 
wealth V.  McKeagy,  1  Ashm.  252. 

The  opinion  of  the  court  was  delivered  by, 

Strong,  J. — The  plaintiffs  in  error  having  been  convicted,  and 
committed  under  an  Act  of  Assembly  passed  March  13th  1862, 
sued  out  a  habeas  corpus  and  this  certiorari^  and  their  first  assign- 
ment of  error  brings  in  question  the  constitutionality  of  the  act 
under  which  the  conviction  took  place.  The  act  is  contained  in 
two  sections.  By  the  first,  it  is  enacted,  that  '^  if  any  person  shall 
be  charged  on  oath  or  affirmation,  before  the  mayor  or  police 
magistrate  of  the  Central  Station  of  the  City  of  Philadelphia, 
with  being  a  professional  thief  or  pickpocket,  and  who  shall  have 
been  arrested  by  the  police  authorities  at  any  steamboat  landing, 
railroad  depot,  church,  banking  institution,  broker's  office,  place 
of  public  amusement,  auction-room,  store,  or  crowded  thorough- 
fare in  the  city  of  Philadelphia,  and  it  shall  be  proven  to  the 
satisfaction  of  the  said  mayor,  or  police  magistrate  appointed 
by  the  mayor  for  the  Central  Station,  by  sufficient  testimony, 
that  he  or  she  was  frequenting  such  place  or  places  for  an  unlaw- 
ful purpose,  he  or  she  shall  be  committed  by  the  said  mayor  or 
said  police  magistrate,  to  the  jail  of  the  county  of  Philadelphia* 
for  a  term  not  exceeding  ninety  days,  there  to  be  kept  at  hard 
labour ;  or,  in  the  discretion  of  the  said  mayor  or  police  magistrate 
of  said  Central  Station,  he  or  she  shall  be  required  to  enter 
security  for  his  or  her  good  behaviour  for  a  term  not  exceedinff 
one  year."  The  second  section  gives  to  any  person  who  may  feel 
aggrieved  at  any  such  act,  judgment,  or  determination  of  the  ^ 
mayor  or  police  magistrate,  the  right  to  apply  to  any  judge  of 
the  Court  of  Quarter  Sessions  for  a  writ  of  habeas  corptMj  and 
directs  that  on  the  return  thereof,  there  shall  be  a  rehearing  of 
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the  evidence;  and  empowers  the  judge  either  to  discharge, 
modify,  or  confirm  the  commitment.  Qt  is  insisted  that  this  act 
is  repugnant  to  that  clause  in  the  declaration  of  rights  in  the 
constitution  which  guarantees  "that  trial  by  jury  shall  be  as 
heretofore,  and  the  right  thereof  remain  itiviolate,**  The  objec- 
tion is  based  upon  a  misconception  of  what  that  right  of  trial 
by  jury  was  which  is  protected  by  the  constitution.  The  founders 
of  this  state  brought  with  them  to  their  new  abode  the  usages  to 
which  they  had  been  accustomed  in  the  land  from  which  they 
emigrated.  Among  them  was  trial  by  jury.  That  mode  of  trial 
had  long  been  considered  the  right  of  every  Englishman,  and  it 
had  come  to  be  regarded  as  a  right  too  sacred  to  be  surrendered 
or  taken  away.  Even  in  England  it  was  fundamental  or  con- 
stitutional, so  far  as  any  right  can  be  where  there  is  no  written 
frame  of  government.  Its  extent  and  its  privileges,  how  and 
when  it  was  to  be  enjoyed,  were  perfectly  understood,  a»d  in 
bringing  it  with  them  the  founders  of  the  Commonwealth  doubt- 
less intended  to  bring  it  as  they  had  enjoyed  it.  None  of  the 
frames  of  government  or  constitutions  under  which  we  have  lived 
have  contemplated  any  extension  of  the  right  beyond  the  limits 
within  which  it  had  been  enjoyed  previous  to  the  settlement  of 
the  state  or  the  adoption  of  the  constitution.  No  intention  to 
enlarge  it  appears  in  the  laws  agreed  upon  in  England  in  1682. 
Our  first  constitution,  that  of  1776,  declared  that  "trials  by 
jury  shall  be  as  heretofore,''  The  Constitution  of  1790,  and  the 
amended  one  of  1838,  adopted  substantially  the  same  provision. 
Their  language  was,  "  trial  by  jury  shall  be  as  heretofore^  and 
the  right  thereof  remain  inviolate.**  All  looked  to  preservation, 
not  extension.  It  is  the  old  right,  whatever  it  was,  the  one  pre- 
viously enjoyed,  that  must  remain  inviolable,  alike  in  its  mode 
of  enjoyment  and  in  its  extent.  What,  then,  was  this  right  thus 
cherished  and  thus  perpetuated  ?  We  inquire  not  now  after  the 
mode  in  which  such  a  trial  was  conducted.  Our  business  at 
present  is  to  ascertain  how  far  the  right  to  a  trial  by  jury 
extended — to  what  controversies  it  was  applicable.  It  was  a 
right  the  title  to  which  is  founded  upon  usage,  and  its  measure 
is  therefore  to  be  sought  in  the  usages  which  prevailed  at  the 
time  when  it  was  asserted.  But  never  in  England  was  there  any 
usage,  and  consequently  never  was  there  any  right  in  the  subject,)  1 
that  every  litigated  question  of  fact  should  be  submitted  to  a  I 
jury.  In  all  that  large  class  of  cases  which  are  cognisable  in'  I 
courts  of  equity,  there  never  was  any  right  of  trial  by  jury ;  nor 
did  the  right  extend  to  many  other  civil  and  criminal  proceed-  j 
ings.  Summary  convictions  for  petty  offences  against  statutes  \  \ 
were  always  sustained,  and  they  were  never  supposed  to  be  in 
conflict  with  the  common  law  right  to  a  trial  by  jury.  The 
ancient  as  well  as  the  modern  British  statutes  at  large  are  full 
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of  Acts  of  Parliament  authorizing  such  convictionsj  Without 
referring  to  those  which  have  been  passed  against  nofi^ttendance 
upon  public  worship  of  the  established  church,  against  refusal 
to  take  oaths  of  allegiance,  against  profaneness  and  embezzle- 
ment, all  of  which  provided  for  conviction  and  punishment  of 
offenders  without  the  intervention  of  a  jury,  it  may  suffice  to 
notice  the  Vagrant  Acts,  and  the  proceedings  under  them. 
References  to  the  oldest  of  them  will  be  found  in  the  fourth  vol- 
ume of  Burn's  Justice,  19th  edition,  under  the  title  Vagrants. 
The  more  modern,  the  5th  Geo.  4,  c.  83,  is  contained  in  the 
British  Statutes  at  Large,  and  also  in  2  Chitty's  Statutes  145, 
under  the  head  of  Criminal  LaWy  Vagrancy.  By  the  Statute 
of  7  James  1,  c.  4,  it  was  enacted  that  idle  and  disorderly  per- 
sons shall  be  sent  to  the  house  of  correction ;  and  provision  was 
made  for  a  summary  conviction.  That  act  has  repeatedly  been 
substantially  re-enacted  and  enlarged.  What  constitutes  idleness 
and  disorder,  what  amounts  to  vagrancy,  has  been  defined  in 
England  as  it  has  been  in  this,  and  most,  if  not  all,  of  our  sister 
states ;  and  uniformly  under  these  acts  summary  convictions 
have  been  authorized.  Perhaps  all  vagrants  are  within  the  class 
denominated  idle  and  disorderly  persons  by  the  Statute  of  7 
James,  c.  4.  There  are  also  in  England  very  old  Acts  of  Parlia- 
ment providing  for  the  arrest,  summary  conviction,  and  punish- 
ment of  rogues  and  vagabonds.  These  are,  however,  only 
vagrant  acts,  the  vagrancy  being  of  a  more  aggravated  character. 
Who  should  be  deemed  rogues  and  vagabonds  was  declared  by 
the  Statutes  of  17  Geo.  2,  c.  5,  23  Geo.  3,  c.  88,  and  5  Geo. 
4,  c.  83.  Among  the  classes  defined  by  the  first  of  these  acts 
were  persons  who  gathered  alms  under  the  pretence  of  losses, 
fortune-tellers,  gamblers,  all  who  wander  abroad  begging ;  and 
under  the  two  later  acts,  any  persons  apprehended  having  upon 
them  any  pick-lock,  key,  crow,  &c.,  or  other  implement,  with  an 
intent  feloniously  to  break  and  enter  any  dwelling-house,  &c. ; 
or  having  any  offensive  weapon  with  intent  feloniously  to  assault 
any  person ;  or  who  should  be  found  in  any  dwelling-house,  ware- 
house, coach-house,  stable,  or  out-house,  or  any  enclosed  yard  or 
garden,  &c.,  with  intent  to  steal;  or  any  suspected  person  or 
reputed  thief  frequenting  any  river,''canal,  or  navigable  stream, 
(joctjrlya^in^  or  any  quajj^wharf,  or  warehouse,  near  or  adjoin- 
ingTEereto,  or  any  stFeet,  avenue,  or  highway  leading  thereto, 
0^  any  "place^  of  public  resort,  with  intent  to  commit  a  felony 
[rfiis^'fefirf' reference  to  English"  legisTation  Is  quite  enougE  to 
show  that  the  right  of  trial  by  jury  was  never  without  limits.  ; 
Where,  therefbre,  the  right  was  spoken  of  in  our  constitution,  itl 
was  not  meant  an  exemption  from  any  summary  conviction JT 
Long  before  the  settlement  of  this  state,  and  down  to  the  time 
when  our  first  constitution  was   adopted,  vagrants,  including 
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rogues  and  vagabonds,  were  liable  to  such  convictions,  and  to 
punishment  under  them.  The  right  of  trial  by  jury  was  never 
extensive  enough  to  interfere  with  them.  So  it  was  understood 
by  the  framers  of  even  our  first  constitution!  Before  its  adop- 
tion, we  had  a  vagrant  act  which  authorizea  summary  convic- 
tions. One  was  passed  in  1767;  and  in  1776,  February  8th, 
one  was  enacted  respecting  the  city  of  Philadelphia,  which 
authorized  any  justice  of  the  peace  of  said  city  or  county,  on 
/  due  examination  and  proof,  to  commit  all  rogues,  vagabonds,  and 
other  idle,  dissolute,  and  disorderly  persons  to  the  house  of 
employment,  there  to  be  kept  at  hard  labour  for  any  term  not 
exceeding  three  months.  These  acts  were  in  force  in  1776.  Fin 
view  of  them,  the  first  constitution  was  made,  and  it  declared, 
not  that  trials  by  jury  should  be  in  all  cases,  but  as  theretofore. 
And  when  that  gave  place  to  the  later  constitutions,  they  under- 
took to  preserve  only  that  right  which  had  been  enjoy edj  We 
cannot,  then,  hold  that  the  Act  of  March  13th  1862  is  in  conflict 
with  the  constitutional  right  of  trial  by  jury.  Nor  is  it  pro- 
hibited by  that  clause  in  the  declaration  of  rights  which  declares 
that  an  accused  person  shall  not  be  deprived  of  his  life,  liberty, 
or  property,  unless  by  the  judgment  of  his  peers,  or  the  law  of 
the  land.  The  law  of  the  land  undoubtedly  means  due  process 
of  law;  but  a  summary  conviction  of  vagrancy,  or  an  offence 
"  eidem  generii^*'  is  a  conviction  by  due  course  of  law.  We  do  not 
mean  to  be  understood  as  asserting  that  there  may  not  be  legisla- 
tion conferring  upon  magistrates  a  power  to  convict  summarily, 
which  would  be  in  violation  of  the  constitution.  Undoubtedly 
there  may.  We  speak  only  of  the  case  before  us.  Vagrants, 
including  rogues  and  vagabonds,  and  those  who  frequent  public 
places  for  unlawful  purposes,  are  liable  to  summary  conviction 
and  punishment,  notwithstanding  anything  contained  in  the  con- 
stitution, for  they  were  so  liable  before  the  constitution  was 
adopted. 

The  remaining  objections  to  the  constitutionality  of  the  act 
require  no  notice ;  they  are  obviously  without  weight. 

The  second  assignment  of  error  is  that  the  conviction  is  illegal 
and  void.  It  is  not  specific  enough  to  designate  wherein  the 
alleged  illegality  consists,  and  it  might  be  dismissed  with  the 
observation  that  under  the  rules  of  this  court  it  is  equivalent 
to  no  assignment  at  all.  The  conviction,  moreover,  follows  the 
words  of  the  Act  of  Assembly.  The  offence  is  not  being 
reputed  or  professional  thieves,  burglars,  and  pickpockets,  but 
frequenting  a  railroad  depot,  &c.,  for  an  unlawful  purpose ;  and 
the  persons  made  liable  are  such  as  have  been  charged  on  oath 
or  affirmation  with  being  professional  thieves,  burglars,  or  pick- 
pockets, and  who  have  been  arrested  at  any  steamboat  landing, 
railroad  depot,  &c.  The  record  of  this  conviction  shows  the 
plaintiffs  in  error  to  have  been  such  persons,  and  that  it  was 
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satisfactorily  proved  they  had  been  guilty  of  the  statutory 
offence.  The  conviction  might  well  have  been  also  of  being  pro- 
fessional thieves ;  but  as  there  is  no  assignment  of  error  which 
specifically  objects  to  its  form,  there  is  no  ground  for  reversal. 
The  conviction  is  affirmed,  and  the  petitioners  are 
remanded. 


Filbert  versus  Hoflf.  ^ 


42  97 


Tenants  in  Common, — Trespass  quare  chuanmf regit:  Action  lies  between         24Sr*175 
them  only  in  case  of  Ouster,  ' 

1.  A  tenant  in  common  can  sustain  an  action  of  trespass  against  his  co-tenant, 
only  in  case  of  an  unequivocal  ouster  from  his  rights  of  entrv  and  possession. 

£  Hence,  where  one  owning  three-fourths  of  a  tract  of  land,  brought  an 
action  of  trespass  quare  clausum  Jregit  against  a  co-tenant  owning  one-twelfth, 
both  having  been  in  possession  and  use  of  the  land,  and  no  ouster  by  the  co* 
tenant  being  proved,  but  only  his  verbal  denial  of  the  plaintiff's  title,  it  was 
Held, 

That  as  the  denial  was  not  equivalent  to  ouster,  the  action  brought  by 
plaintiff  against  defendant  for  cutting  and  carrying  away  timber  from  the 
land  could  not  be  sustained. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  an  action  of  trespass  quare  clausum  fregitj  brought  in 
1859  by  William  Hoff  against  Peter  Filbert,  Joseph  Miller,  and 
John  Sauser,  for  breaking  and  entering  plaintiff's  close  and  cut- 
ting down  and  carrying  away  a  quantity  of  oak,  white  pine,  and 
hemlock  timber.  On  the  trial  the  plaintiff's  declaration  was  so 
amended  as  to  lay  the  trespasses,  with  a  continuando,  from  the  1st 
of  February  1857  to  the  institution  of  the  suit,  and  after  the 
testimony  was  closed,  and  one  of  the  counsel  for  defendants  had 
finished  his  address  to  the  jury,  the  plaintiff's  declaration  was  again 
amended  under  exception  by  defendants,  so  as  to  lay  the  contin'Ur 
ando  from  February  19th  1857,  and  claim  damages  of  Filbert 
from  that  time  up  to  the  bringing  of  the  suit. 

The  defendants  pleaded  not  guilty. 

The  case  was  this : — Michael  Huber,  Jr.  (under  whom  both 
parties  claimed)  was  the  owner  of  a  survey  made  under  a  warrant 
to  George  Leonard  Emert,  calling  for  three  hundred  acres  and 
allowance,  extending  a  long  distance  in  a  ravine  along  the  Swa- 
tara  river,  in  Schuylkill  county,  containing  by  measurement  three 
hundred  and  forty-nine  acres  and  a  hundbred  and  twenty-five 
perches. 

On  the  16th  of  May  1823,  Michael  Huber,  Jr.,  and  wife  con- 
veyed a  hundred  and  twenty-seven  acres  and  ninety-five  perches 
and  allowance  of  this  tract  to  George  Ruth,  who  is  sometimea 
called  George  Root.     This  conveyance  severed  the  survey  into 
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three  parts ;  the  upper  tract  containing  a  hundred'  and  sixty-nine 
acres  and  a  hundred  and  fifty  perches,  the  middle  tract  a  hundred 
and  twenty-seven  acres  and  ninety-five  perches,  and  the  lower 
tract  fifty-two  acres  and  forty  perches.  The  middle  part  of  the 
survey,  upon  which  there  is  a  house  and  saw-mill,  is  occupied  by 
Joseph  Miller,  one  of  the  defendants,  as  a  tenant  of  Peter  Fil- 
bert. The  boundaries  named  in  this  conveyance  are  land  of 
which  this  is  a  part,  and  land  of  George  Root. 

On  the  1st  of  March  1825,  Michael  Huber,  Jr.,  entered  into  a 
contract  with  George  Root  for  the  sale  of  the  undivided  three- 
fourth  parts  of  the  residue  of  the  Emert  survey,  being  the  lower 
and  the  upper  ends  of  that  survey,  by  which  he  became  the  owner 
of  the  whole  of  a  hundred  and  twenty-seven  acres  and  ninety-five 
perches,  called  the  middle  tract,  and  the  owner  of  the  three- 
fourlh  parts  of  the  upper  and  lower  parts  of  the  Emert  survey. 
The  upper  part  of  said  survey  is  the  part  now  in  dispute,  and 
which  dispute  arose  as  follows,  to  wit : 

On  the  12th  of  May  1826,  Michael  Huber,  Jr.,  and  wife,  con- 
veyed to  Peter  Filbert,  one  of  the  defendants,  the  undivided  one- 
fourth  part  of  the  said  upper  end  of  the  Leonard  Emert  survey, 
describing  it  as  containing  a  hundred  and  thirteen  acres  and  a 
hundred  and  twenty-three  perches,  bounded  by  the  Swatara  river 
as  per  boundaries  mentioned,  which  deed  was  duly  recorded  in 
1830,  and  by  which  Peter  Filbert,  the  defendant,  became  the 
absolute  owner  of  the  one-fourth  part.  It  was  admitted  that 
George  Root  became  the  owner  of  the  remaining  three-fourths  by 
virtue  of  said  agreement,  but  his  title  was  never  consummated  by 
deed  from  Huber.  In  April  1830  Peter  Filbert  conveyed  to 
Christian  Ley  and  William  Hoch,  and  in  April  1853  purchased  of 
Ley's  administrator  one-twelfth  of  this  tract.  In  1845  George 
Root  sold  the  lower  tract  to  Isaac  Hervey,  and  in  September 
1847  sold  the  whole  of  the  upper  tract  to  William  Hoff,  the 
plaintiff. 

In  1835  judgments  were  obtained  against  George  Root  in  the 
Common  Pleas  of  Schuylkill  county,  and  to  March  Term,  1835, 
No.  44,  an  execution  was  issued  against  him  and  the  following 
levy  made  thereon,  to  wit : 

"Levied  upon  a  certain  tract  of  land  situate  in  Pinegrove 
township,  Schuylkill  county,  bounded  by  land  of  William  Graeff, 
Hoch,  Ley  &  Co*,  John  Huber,  and  others,  containing  a  hundred 
and  fifty  acres,  more  or  less,  with  the  appurtenances,  consisting 
of  a  log-house  and  saw-mill,  late  of  George  Rood  in  the  execution 
named." 

To  July  Term,  1835,  upon  a  venditioni  exponas^  the  said  real 
estate  was  sold  to  Michael  Struphour,  and  the  proceeds  applied 
to  prior  judgments. 

Michael  Struphour  went  into  possession,  reconstructed  the 
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saw-mill,  and  on  the  16th  day  of  February  1836  conveyed  all 
his  interest  therein  to  Peter  Filbert,  who  went  into  the  possession, 
having  his  tenants  upon  the  middle  tract,  using  the  timber  from 
the  whole,  having  the  whole  taxed  to  him,  and  paying  the  taxes 
therefor  from  1836  up  to  the  bringing  of  this  suit  by  Hoff,  in 
1859. 

On  the  trial  it  was  proved  that  Hoff,  while  asserting  title  to 
the  land,  had  his  tenants  in  possession  of  the  upper  tract,  had 
opened  coal-mines,  made  coal-leases  to  tenants,  and  exercised 
dominion  over  the  whole  tract. 

In  1857,  Peter  Filbert  erected  a  house  and  stable  upon  the 
disputed  territory,  and  put  in  George  Doubert  as  his  tenant,  and 
by  other  tenants  continued  to  occupy  the  same  until  March  1859, 
when  Hoff  caused  the  house  to  be  burnt  down,  and  afterwards, 
in  the  spring  of  1860,  whilst  Filbert  was  reconstructing  the 
house,  Hoff,  with  a  number  of  retainers,  entered  upon  the  posses- 
sion of  Filbert  and  removed  the  house  he  was  about  constructing. 
He  was  prosecuted  by  Filbert  for  this  forcible  entry  and  detainer 
upon  the  tract  of  land  in  dispute,  was  convicted,  and  restitution 
awarded,  and  Filbert  is  still  in  the  possession  of  the  premises. 
The  instruction  of  the  court  was  asked  by  plaintiff  and  defendants 
on  points  propounded  by  them,  which  were  answered,  but  the  main 
question  presented  was,  whether  where  tenants  in  common  alter- 
nately enter  and  cut  and  remove  the  growing  timber  from  the 
property,  they  can  sustain  actions  of  trespass  against  each  other, 
and  recover  the  value  of  the  timber  thus  removed  by  each. 

The  court  below,  in  answering  one  of  the  points  of  the  plain- 
tiff below,  held  that  if  Filbert  acquired  title  in  1853  to  one- 
twelfth,  which  he  did  not  assert  to  Hoff,  but  afterwards  entered 
on  HofPs  possession  of  the  entire  tract,  repudiating  and  denying 
Hoff's  title  to  any  part  thereof,  and  claiming  to  hold  the  whole 
tract  hostile  to  Hoff,  such  entry  by  Filbert  was  a  trespass  for 
which  this  action  might  be  maintained. 

There  was  a  verdict  and  judgment  in  favour  of  the  plaintiff  for 
J175.  Whereupon  the  defendant  sued  out  this  writ  and  pre- 
sented here  seven  assignments  of  error,  all  which  are  noticed 
and  disposed  of  in  the  opinion  of  this  court. 

The  case  was  argued  by  John  Bannan^  for  plaintiff  in  error, 
and  by  F.  W.  HugheSj  C.  D.  Hippie^  and  C.  L.  Finkerton^  for 
defendant  in  error. 

The  opinion  of  the  court  was  delivered,  February  17th  1862,  by 

Thompson,  J. — The  second,  third,  and  seventh  assignments  of 

error  cover  in  its  various  aspects  the  material  question  in  this 

case ;  and  being  determined  in  the  manner  we  propose  to  do  will 
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render  unnecessary  any  notice  at  length  of  the  other  points  in 
the  case. 

The  facts  in  the  case  seem  to  be  that  the  plaintiff  became  the 
owner  of  an  undivided  three-fourths  of  the  tract  of  land  on  which 
the  alleged  trespass  was  committed  in  1847.  We  need  not  take 
special  notice  of  the  fact  that  Root's  deed  to  him  was  for  the 
entire  tract,  for  it  clearly  appeared  that  Root  had  but  an  un- 
divided interest  of  three-fourths  to  convey.  The  defendant  had 
formerly  owned  the  one-fourth  of  the  same  tract,  but  sold  it,  and 
in  1853  became  reinvested  with  a  one-twelfth  interest  in  the  tract. 

A  careful  examination  of  the  testimony  given  on  the  trial 
shows  that  both  parties  had  been  in  possession  of  the  land,  and 
exercised  acts  of  ownership  over  it,  for  several  years  prior  to  the 
commencement  of  this  suit.  Indeed  the  plaintiff  claims  to  have 
had  possession  at  all  times,  and  charges  the  defendant  with  tres- 
passes from  the  acquisition  of  title,  or  at  least  back  to  the  year 
1853. 

The  truth  of  the  case  undoubtedly  was  that  both  were  in  pos- 
session during  the  time,  but  the  plaintiff  characterizes  the  de- 
fendant's possession  as  a  succession  of  trespasses.  I  have  not 
been  able  to  find  any  evidence  of  the  exclusion  of  the  plaintiff  by 
the  defendant  from  the  premises,  so  as  to  bring  him  within  the 
rule  laid  down  in  McGill  v.  Ash,  7  Barr  397.  The  thing  looking 
most  like  it  is  his  putting  the  plaintiff's  tenant  out  of  his  (defend- 
ant's) own  house,  which  he  had  built  and  occupied  two  or  three 
years  by  tenants  and  labourers,  and  which  becoming  casually 
vacant,  the  plaintiff  placed  a  tenant  under  a  lease  of  the  tract  for 
ten  years  therein.  But  this  was  not  a  trespass  against  the  plain- 
tiff. If  it  was  a  trespass  against  anybody,  it  was  against  the 
tenant.  The  plaintiff's  possession  was  not  interfered  with,  nor 
was  he  expelled  from  the  land,  or  even,  so  far  as  I  can  remember, 
forbidden  to  enter  on  the  land  or  to  cease  occupying  it. 

But  it  was  admitted  on  the  trial  that  the  defendant  denied  the 
plaintiff's  title.  This  of  itself  was  not  an  ouster ;  it  would  have 
been  evidence  to  show  with  what  intent  an  exclusion  from  the 
land  was  made,  if  the  defendant  had  totally  expelled  the  plaintiff. 
But  this  he  did  not  do,  and  this  denial  ended  as  it  began,  in 
words. 

The  question  then  recurs,  is  the  action  of  trespass  quare  claih 
9um  fregit^  brought  by  the  plaintiff  against  the  defendant  for 
cutting  and  carrying  away  timber  from  the  land,  under  these 
circumstances  sustainable  ?  If  I  am  right  in  the  facts,  it  is  in 
effect  an  action  of  trespass  for  taking  profits  from  the  land,  both 
parties  being  in  possession  as  tenants  in  common.  Now  as  they 
hold  by  distinct  and  several  titles,  but  by  a  unity  of  possession, 
in  the  language  of  law  writers  "  none  knoweth  his  own  severalty, 
therefore  all  occupy  promiscuously:"  1  Bl.  191.     They  are  said 
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to  be  seised  per  my  et  per  tout,  in  the  parts  as  well  as  in  the 
whole :  how,  therefore,  can  one  be  a  trespasser  against  another, 
when  both  are  in  possession  according  to  their  titles,  enjoying 
what  the  law  gives  them  a  right  to  enjoy  ? 

The  facts  here  do  not  bring  the  defendant  within  the  cases  of 
McGill  V.  Ash,  7  Barr  397,  and  Trauger  v.  Sassaman,  2  Harris 
514,  and  perhaps  a  dictum  or  so  elsewhere.  In  them  the  ground 
of  decision  was  upon  an  entire  expulsion  of  the  plaintiff  from  the 
common  property — an  ^'unequivocal  ouster*  as  it  was  called. 
That,  however,  is  not  this  case.  It  is  not  the  cause  of  action  set 
forth  in  the  narr.j  nor  what  was  referred  to  the  jury  as  the  basis 
of  their  recovery.  The  learned  judge  charged  "  that  if  Filbert,  in 
1853,  acquired  title  to  the  one  twelfth,  which  he  did  not  assert  to 
Hoff,  but  afterwards  entered  upon  Hoff 's  possession  of  the  entire 
tract,  repudiating  and  denying  Hoff's  title  to  any  part  thereof, 
and  claimed  to  hold  the  whole  tract  hostile  to  Hoff;  that  such 
entry  by  Filbert  is  a  trespass  upon  the  possession  of  Hoff,  for 
which  he  may  maintain  this  action." 

This  was  an  error.  It  was  carrying  the  law  beyond  its  true 
boundary.  It  was  giving  the  force  of  an  actual  ouster  and  ex- 
clusion, the  foundation  on  which  the  two  cases  cited  rest,  to  a 
mere  declaration  in  denial  of  plaintiff's  title.  This  was  the 
utmost  length  to  which  the  admission  on  this  point  went ;  but  this 
was  not  an  act.  Words  never  constitute  a  trespass,  much  less 
do  they  forfeit  a  right,  unless  somebody  is  prejudiced  by  them. 
Hoff  was  divested  of  no  possession  thereby ;  that  continued ;  nor 
did  the  declaration  enlarge  the  defendant's  right  to  his  prejudice. 

The  parties  both  being  in  possession  at  the  time  suit  was 
brought,  and  before,  under  titles  that  neither  disputed,  to  the 
extent  of  three-fourths  in  one  and  the  one-twelfth  in  the  other, 
trespass  would  not  lie  by  one  against  the  other,  and  hence  the 
action  did  not  lie  here ;  and  the  judge  erred  in  charging  as  stated 
in  the  three  assignments  of  error  stated.  If  tenants  in  common 
cannot  agree  together,  let  them  procure  partition,  and  if  one  has 
taken  more  than  his  share  of  the  profits  of  the  land,  he  can  be 
compelled,  in  the  proper  form  of  action,  to  account  to  his  co- 
tenant  for  the  overplus. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Hight  of  Way  hy  User, — Presumption  of  Grant  not  overcome  by  loose 
Declarations  of  Claimant. 

1.  The  use  of  a  road  over  the  land  of  another,  without  permission  or  objec- 
tion, is  adverse,  and  if  enjoyed  uninterruptedly  for  twenty-one  years,  gives  a 
right  of  way. 

2.  Without  evidence  to  explain  how  it  began,  the  enjoyment  is  presumed  to 
have  been  in  pursuance  of  an  unqualified  grant ;  and  the  burden  of  showing 
the  contrary  is  upon  the  owner  of  the  land. 

3.  In  an  action  of  trespass  for  entering  the  plaintiff's  field,  over  which 
defendant  alleged  a  right  ot  way  by  user  for  more  than  forty  years,  the  plaintiff 
gave  in  evidence  declarations  of  defendant  that  he  held  the  right  of  way  by 
sufferance,  though  other  declarations,  inconsistent  therewith,  were  proved  to 
the  effect  that  he  would  stand  upon  his  legal  rights.  The  court  declined  to 
instruct  the  jury,  that  the  evidence,  if  believed,  showed  that  the  way  was  used 
under  favour  and  not  adversely,  and  charged  that  the  declarations  were  insuffi- 
cient to  affect  defendant's  rights.  On  writ  of  error,  it  was  Heldt  that  as  the 
declarations  of  defendant  were  equivocal  and  inconsistent,  they  were  not 
sufficient  to  repel  the  presumption  of  a  grant,  and  that  the  instruction  of  the 
court  was  not  erroneous. 

4.  Where  the  points  of  the  plaintiff  in  error  presented  to  the  court  below, 
are  answered  with  sufficient  distinctness  in  the  answers,  when  taken  in  con- 
nection with  the  general  charge  to  the  jury,  it  is  not  a  ground  for  reversing 
the  judgment  that  direct  and  unequivocal  answers  were  not  made  to  each. 

Error  to  the  Common  Pleas  of  Chester  county. 

This  was  an  action  of  trespass  quare  clausum  fregit^  brought 
September  20th  1858,  by  Joshua  N.  Pierce  against  Jesse  Cloud, 
for  entering  upon  the  land  of  the  plaintifiT  in  East  Fallowfield 
township,  Chester  county. 

The  defendant  claimed  a  right  of  way  over  the  locu9  in  quo 
from  a  public  highway,  called  the  Strasburg  road,  to  the  dwelling- 
house  of  Joshua  Cloud,  his  father^  with  whom  he  lived,  and  he 
defended  the  action  in  this  right. 

The  question  was  whether  Joshua  Cloud  had  a  right  of  way 
over  the  land  of  the  plaintifiT. 

On  the  trial  the  plaintiff's  title  was  admitted;  and  it  was 
proved  that  he  had  forbidden  the  defendant  going  over  his  ground, 
and  had  sent  him  word  that  he  had  put  a  lock  and  chain  on  a 
gate  through  which  Joshua  Cloud  had  been  accustomed  to  pass 
on  the  plaintiff's  land,  and  that  he  (Cloud)  was  no  longer  allowed 
to  use  it.  When  the  notice  was  given,  the  defendant  was  present 
and  told  the  person  by  whom  the  note  was  given,  that  he  might 
tell  the  plaintiff  that  he,  the  defendant,  would  go  through  there 
whenever  he  pleased.  The  plaintiff  also  proved  that  defendant 
admitted  that  he  had  thrown  the  gate  off  its  hinges  and  passed 
through,  after,  and  without  regard  to,  the  plaintiff's  prohibition. 

The  defendant  proved  by  several  witnesses  that  his  father, 
Joshua  Cloud,  had  used  the  way  about  forty  years. 
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The  plaintiff  then  proved  that  Joshua  Cloud  had  repeatedly 
declared  that  he  enjoyed  the  way  in  question  on  sufferance ;  that 
in  1842  he  had  appealed  to  Maris  Wilson,  now  deceased,  and  then 
owner  of  the  plaintiff's  tract,  not  to  shut  him  in ;  and  had  ob- 
tained from  him  the  assurance  that  he  would  not  shut  him  in 
while  he  lived ;  that  he  had  said  to  Wilson  in  1845  that  he  ought 
to  allow  Wilson  something  for  passing  through  his  land ;  and  that 
Wilson  answered,  "I  want  nothing  but  thy  good  will."  It  was 
also  proved  that  Joshua  Cloud  had  spoken  several  times  of  pur- 
chasing a  way  out  to  the  Strasburg  road,  alleging  at  the  time, 
that  he  had  no  way  except  on  sufferance,  and  acknowledging 
that  the  people  that  had  lived  on  the  property  now  belonging  to 
the  plaintiff  had  always  been  kind  in  letting  him  out. 

The  plaintiff  requested  the  court  to  charge  the  jury, 

1.  If  the  use  of  the  way  set  up  by  the  defendant  was  com- 
menced or  continued  in  a  manner  which  does  not  indicate  an 
assertion  of  a  right  against  the  owner  of  the  land  now  possessed 
by  the  plaintiff,  the  enjoyment  was  not  adverse,  and  no  presump- 
tion of  a  grant  in  Mr.  Cloud  is  created,  and  the  plaintiff  is  enti- 
tled to  a  verdict. 

2.  If  the  jury  believe  from  the  evidence  that  the  use  of  the 
way  over  the  ground  owned  by  Mr.  Pierce,  was  by  the  consent 
of  the  owners  of  said  ground,  then  the  use  was  not  adverse ; 
there  is  no  evidence  of  a  right  by  grant,  and  the  plaintiff  is  enti- 
tled to  a  verdict. 

8.  To  justify  the  jury  in  presuming  a  grant  of  a  way  from 
long  use,  they  must  be  fully  satisfied  that  the  use  of  it  was  con- 
tinued, uninterrupted,  adverse,  and  under  a  claim  of  right.  If 
it  were  under  lease  or  favour,  no  presumption  of  a  grant  arises. 

4.  "  If  the  jury  believe  the  evidence  of  one  witness,  wherein 
he  says,  Joshua  Cloud  told  him  that  he  (Cloud)  has  travelled 
the  way  out  through  the  Peirce  property  on  sufferance;  that 
he  (Cloud)  said  he  wanted  to  purchase  a  piece  of  ground  of 
James  Wilson,  for  the  purpose  of  a  way  out  to  the  Strasburg 
road,  because  he  has  no  way  out  but  on  sufferance ;  that  Cloud 
frequently  said  to  him  that  he  (Cloud)  has  gone  in  and  out  there 
on  sufferance,  and  that  Cloud  said  to  Wilson,  he  (Cloud)  ought  to 
allow  him  (Wilson)  something  for  going  in  and  out  there,  and 
that  the  neighbourhood  owning  that  property  had  been  very  kind 
in  allowing  him  to  go  in  and  out  there.  And  the  testimony  of 
another  witness,  who  says  that  she  heard  Joshua  Cloud  say 
that  he  had  no  way  out  there  but  on  sufferance ;  that  he  wanted 
to  buy  a  piece  of  ground  of  James  Wilson,  for  a  way  to  the 
Strasburg,  because  he  had  no  way  out  but  on  sufferance ;  that 
Joshua  Cloud  said  the  owners  of  the  Peirce  property  had  been 
very  kind  in  allowing  him  to  go  in  and  out  there,  and  he  don't 
know  that  Morton  would  disturb  him  in  going  in  and  out ;  but  if 
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Morton  sold,  he  did  not  know  how  soon  he  might  he.     If  the 
jury  believe  this  testimony,  it  shows   that   the  way  was  used 
under  favour,  and  not  adversely ;  no  presumption  of  a  grant  in 
Cloud  arises,  and  the  plaintiff  is  entitled  to  a  verdict." 
The  defendant  requested  the  court  to  charge, 

1.  That  a  continued,  uninterrupted,  and  adverse  enjoyment 
of  a  way  over  another's  land,  with  his  knowledge  and  acqui- 
escence, for  twenty-one  years  or  upwards,  will  justify  a  jury  in 
finding  in  favour  of  a  party  who  sets  up  a  right  arising  out  of 
such  use. 

2.  That  in  this  case,  if  the  jury  believe,  from  the  evidence, 
that  Joshua  Cloud,  or  the  occupiers  of  his  farm,  or  those  under 
whom  he  claimed  title,  have  used  a  way  uninterruptedly  upon 
and  over  the  land  of  the  plaintiff  for  twenty-one  years  or  up- 
wards, they  have  the  right  to  presume  a  grant,  whether  the 
ground  over  which  the  way  has  been  used  be  improved  or  unim- 
proved, enclosed  or  unenclosed  land. 

3.  That  the  changing  of  the  track  where  it  comes  into  the 
Strasburg  road,  does  not  militate  against  the  right  of  way,  if 
the  jury  believe  from  the  evidence  that  the  way  has  been  used 
over  the  land  of  the  plaintiff  uninterruptedly  and  continuously 
for  twenty-one  years  or  upwards,  before  the  commencement  of 
this  suit. 

4.  If  the  jury  believe  that  the  owners  and  occupiers  of  the 
Cloud  farm  had  used  this  way  over  the  land  of  the  plaintiff  for  a 
period  of  twenty-one  years  or  upwards,  prior  to  1841 ;  then  the 
putting  up  of  the  bars  by  Maris  Wilson,  and  the  conversation 
alleged  to  have  been  had  with  Joshua  Cloud,  by  several  of  the 
witnesses,  cannot  divest  the  said  Joshua  Cloud  or  the  owners 
or  occupiers  of  the  Cloud  farm  of  the  right  of  way. 

5.  That  if  the  jury  believe  that  Joshua  Cloud  had  a  right  of 
way  over  the  road  in  dispute,  then,  as  Jesse  Cloud  the  defendant 
was  in  the  employ  and  acting  as  the  agent  of  Joshua  Cloud  his 
father,  in  passing  along  this  way  at  the  time  of  the  alleged  tres- 
pass, and  exercising  no  other  rights  than  those  belonging  to 
Joshua  Cloud,  the  jury  should  find  for  the  defendant. 

The  court  below,  after  stating  the  case,  instructed  the  jury  as 
follows : — 

The  first,  second,  third,  and  fifth  points  of  the  defendant  were 
affirmed  in  terms.  The  fourth  point  of  the  plaintiff  and  the  fourth 
point  of  the  defendant  were  considered  together,  and  answered 
thus : — 

["  I  will  not  turn  to  the  testimony  of  these  witnesses  to  see 
whether  they  have  been  correctly  quoted — ^you  will  recollect 
what  was  said  by  them,  and  you  will  compare  it  with  other  testi- 
mony in  the  cause.  It  is  the  whole  case  and  not  a  part  of  it  that 
you  will  have  to  consider.     Other  testimony,  such  as  that  Joshua 
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Glond,  at  one  time,  said  he  had  used  the  road  so  long  he  did  not 
know  whether  they  could  put  him  off,  must  also  be  adverted  to 
by  the  jury.  I  will  not  go  over  it.  Joshua  Cloud  is  here  now^ 
claiming  the  right  to  use  and  occupy  that  road  at  his  pleasure ; 
and  it  is  the  rights  of  the  parties  which  we  are  endeavouring  to 
ascertain. 

"  You  will  notice  that  the  defendant  contends  that  his  father, 
Joshua  Cloud,  acquired  a  right  by  long  use,  such  as  has  been 
already  noticed,  prior  to  1841 ;  and  the  testimony  of  John  Wood- 
ward and  Ann  Tuton,  even  admitting  its  truth,  cannot  divest 
him  of  it.  That  the  road  in  question  was  an  old  road  as  far 
back  as  1817,  has  been  shown  by  the  oldest  witness  on  the  stand, 
and  that  it  was  used  and  occupied,  since  that  time,  by  Joshua 
Cloud,  and  those  from  whom  he  purchased,  continuously  and  un- 
interruptedly, without  objection  and  without  leave  from  the  par- 
ties over  whose  land  it  passed,  is  fully  shown.  Such  an  use,  says 
the  Supreme  Court,  constitutes  of  itself  an  adverse  occupancy, 
and,  if  continued  for  twenty-one  years,  is  a  title  which  cannot 
be  afterwards  disputed.  If  the  jury  believe  the  testimony  to 
this  point,  Joshua  Cloud  had  acquired  a  right  to  the  occupancy 
of  the  road  on  or  before  1841.  At  that  time  at  least  his  title 
was  complete  if  he  had  any.  Prior  to  that  period  there  is  no 
testimony  which  would  seem  to  deny  his  right.  Admitting,  then, 
his  right  at  that  point  of  time,  the  question  arises  whether  any- 
thing has  been  said  or  done  since  which  would  either  weaken  or 
destroy  his  right,  or  which  would  explain  his  use,  and  account 
for  his  occupancy  of  the  road.  The  putting  up  of  the  bars  at 
the  end  of  the  road  next  the  Strasburg  road,  the  alteration  of 
the  bed  of  the  road  at  that  place,  and  the  subsequent  hanging 
of  the  gate,  do  not,  in  my  opinion,  affect  his  right,  or,  under  the 
circumstances,  afford  any  explanation  inconsistent  with  the  legal 
presumption  of  a  grant. 

"  It  is  unquestionable  that  where  the  owner  of  land  shows  that 
the  use  of  the  easement  was  under  some  license,  indulgence,  or 
special  contract,  inconsistent  with  the  claim  of  right,  the  party 
claiming  the  right  must  fail  to  establish  it.  In  this  connection 
I  will  notice  the  other  points  given  me  by  the  plaintiff's  counsel.] 

**  The  principles  enumerated  in  the  1st,  2(1  and  3d  points  are 
true,  and  it  will  be  for  the  jury  to  say  whether  the  use  and  occupa- 
'  tion  of  this  road  was  commenced  and  continued  in  a  manner  indi- 
cating the  assertion  of  a  right  or  not ;  whether  it  was  by  the  consent 
specially  given,  or  by  license  from  the  owners  of  the  land  or  not, 
and  whether  it  was  adverse,  and  under  a  claim  of  right  or  not. 
I  would  remark,  however,  that  the  burden  of  proof  of  these  facts 
rests  on  the  plaintiff.  In  other  words,  if  the  defendant  has 
shown  that  he  and  those  under  whom  he  claims  have  used  this 
road  for  a  period  over  twenty-one  years,  whenever  he  saw  fit, 
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"without  asking  leave  and  without  objection,  continuously  and 
uninterruptedly ;  the  burden  of  proof  that  it  was  so  used  under 
some  license,  indulgence,  or  special  contract,  lies  on  the  plaintiff, 
and  if  he  fail  to  sustain  it,  the  defendant  has  established  his 
title.  To  show  that  he  holds  adverse  to  the  owners  of  the  land 
over  which  the  road  passes,  it  is  not  necessary  that  the  defendant 
should  prove  a  conflict  with  the  owners  in  an  attempt  to  use  it ; 
he  is  not  required  to  prove  force  on  his  part,  for  the  law  makes 
the  holding  adverse  whenever  it  is  used  in  a  way  and  for  a  period 
which  implies  a  grant.  Nor  is  it  necessary  for  the  defendant  to 
proclaim  by  words,  in  the  face  of  the  owners  of  the  land  over 
which  the  road  passes,  that  he  used  it  under  a  claim  of  right. 
If,  as  I  have  stated,  he  has  used  and  occupied  it  for  a  period  of 
twenty-one  years  or  upwards,  uninterruptedly  and  continuously, 
with  the  knowledge  of  the  owner  of  the  land,  without  leave 
granted  and  without  objection,  the  law  presumes  a  grant  which, 
of  itself,  implies  adverse  holding  under  a  claim  of  right. 

"  Has  the  plaintiff  shown  that  the  enjoyment  of  this  right 
originated  in  mistake,  or  by  license,  indulgence,  or  special  con- 
tract, or  that  it  was  commenced  and  continued  in  any  manner 
which  does  not  indicate  an  assertion  of  right  ?  This  is  the  grave 
question  which  the  law  and  evidence  must  solve.  The  jury  will 
not,  cannot  infer  mistake,  favour,  or  license,  upon  small  and 
trivial  circumstances.  I  know  of  no  evidence  in  the  case  which 
would  even  indicate  mistake,  license,  or  special  contract,  as  the 
origin  of  this  enjoyment.  Does  the  testimony  of  John  Wood- 
ward and  Ann  Tuton  repel  the  presumption  of  a  grant,  and  deny 
the  adverse  occupancy  of  the  easement  ?  It  will  be  remembered 
that  the  use  of  this  road  commenced  long  before  Joshua  Cloud 
became  possessed  of  the  premises  now  in  his  possession,  for  you 
will  recollect  that  the  oldest  witness  speaks  of  the  road  as  an 
old  road  in  appearance  when  he  first  knew  it,  at  an  early  period 
in  life.  Joshua  Cloud  found  the  road  there,  and  used  it  as  it 
has  been  used  before.  [It  does  not  appear  that  he  used  any  ex- 
pressions from  which  it  might  be  inferred  that  he  considered  his 
use  as  on  sufferance  until  after  1841.  At  that  time  his  right, 
if  he  had  any,  was  complete,  if  the  testimony  in  the  cause  is  be- 
lieved.] But  the  question  is,  had  he  a  right  i  [Subsequently  he 
said  that  he  enjoyed  the  right  on  sufferance.  Are  these  expres- 
sions sufficient  to  repel  the  presumption  of  a  grant  ?  Did  Joshua  * 
Cloud  make  use  of  these  expressions  with  a  full  knowledge  of 
their  import,  or  of  his  own  rights  to  the  use  of  the  road  ?  If  he 
did,  they  are  conclusive  against  him,  and  the  fourth  point  of  the 
plaintiff  is  affirmed.  If  he  did  not  understand  his  rights,  when 
these  expressions  were  used,  then,  on  the  supposition  that  his 
right  was  otherwise  complete,  and  the  presumption  of  a  grant 
fairly  raised,  the  fourth  point  of  the  defendant  may  be  affirmed.] 
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You  will  see  thus  that  the  question  for  vou  to  determine  by  the 
evidence  in  the  case,  under  the  principles  of  law  which  I  have 
laid  down,  is,  has  the  defendant,  by  his  evidence,  raised  the  pre- 
sumption of  a  grant  to  the  right  of  way,  which  has  not  been 
repelled  by  the  evidence  of  the  plaintiff?  If  he  has,  then  he  has 
committed  no  trespass,  and  the  verdict  should  be  in  his  favour. 
If  he  has  not  done  so,  or  if  the  plaintiff  has  succeeded  in  satis- 
fying you  that  the  way  was  used  by  Joshua  Cloud  under  suffer- 
ance, or  in  a  way  which  does  not  raise  the  presumption  of  a 
grant,  then  your  verdict  should  be  for  the  plaintiff.  Should  you 
find  for  the  plaintiff,  it  will  be  your  duty  to  assess  the  damages 
done  by  the  trespass.  These,  I  suppose,  will  not  be  extravagant, 
inasmuch  as  but  little  damage  was  done,  and  the  suit  is  brought 
to  determine  the  rights  of  the  parties.'' 

There  was  a  verdict  and  judgment  for  defendant,  whereupon 
the  plaintiff  sued  out  this  writ,  and  assigned  for  error : — 

1.  The  court  erred  in  not  answering  the  plaintiff's  fourth  point 
distinctly  and  in  a  proper  manner,  as  printed  above  in  brackets. 

2.  The  court  erred  in  charging  that  there  was  no  evidence  of 
license  as  the  origin  of  the  enjoyment  of  the  way  by  the  de- 
fendant. 

3.  The  court  erred  in  charging :  "  It  does  not  appear  that  he 
(Joshua  Cloud)  used  any  expressions  from  which  it  might  be 
inferred  that  he  considered  his  use  on  sufferance  until  after  1841. 
At  that  time  his  right,  if  he  had  any,  was  complete,  if  the  testi- 
mony in  the  cause  is  believed." 

4.  The  court  erred  in  charging :  "  Subsequently  he"  (Joshua 
Cloud)  "  said,  in  repeated  expressions,  that  he  enjoyed  the  right 
on  sufferance.  Are  these  expressions  sufficient  to  repel  the  pre- 
sumption of  a  grant?  Did  Joshua  Cloud  make  use  of  these 
expressions  with  a  full  knowledge  of  their  import,  or  of  his  own 
right  to  the  use  of  the  road  ?  If  he  did,  they  are  conclusive 
against  him,  and  the  fourth  point  of  the  plaintiff  is  affirmed.  If 
he  did  not  understand  his  rights  when  these  expressions  were 
used,  then  on  the  supposition  that  his  right  was  otherwise  com- 
plete, and  the  presumption  of  a  grant  fairly  raised,  the  fourth 
point  of  the  defendant  may  be  affirmed." 

5.  The  court  erred  in  affirming  the  defendant's  fourth  point. 

Jos,  J.  LewiSj  for  plaintiff  in  error. — 1.  The  proposition  in  our 
fourth  point  was  distinctly  propounded,  pertinent,  material  to  the 
issue,  and  legitimately  arising  from  the  evidence,  and  entitled  to 
a  direct  and  unequivocal  answer.  It  was  capable  of  a  distinct, 
intelligible,  unequivocal  answer.  The  defendant  claimed  by  long 
use,  affording  ground  for  the  presumption  of  a  grant.  The  plain- 
tiff averred  that  the  use  was  by  favour  and  sufferance  and  not 
adverse.     The  testimony  of  the  plaintiff's  witnesses  was,  that 
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Cloud  admitted  repeatedly  during  a  period  of  ten  years,  while 
using  the  way,  that  he  was  using  it,  and  had  used  it,  under  favour 
and  by  sufferance.  The  question  which  the  court  was  asked  to 
answer  was,  whether  this  testimony,  if  believed,  repelled  the  pre- 
sumption of  a  grant.  Why  should  not  the  court  say  yes  or  no  ? 
There  was  no  doubt  as  to  the  meaning  of  the  defendant's  admis- 
sions. If  there  had  been  any,  the  jury  might  have  been  told  that 
they  must  ascertain  the  meaning,  and  resolve  the  doubt.  But  if 
the  admissions  were  clear,  as  in  the  mind  of  the  court  they  were, 
the  legal  effect  was  equally  clear,  and  ought  to  have  been  an- 
nounced. 

But  instead  of  meeting  the  point,  the' court  avoided  it,  and 
complicated  the  consideration  of  the  real  question,  with  observa- 
tions which  were  foreign  to  it.  The  fact  that  the  use  of  the  way 
had  been  continued  more  than  twenty-one  years  before  the  admis- 
sions of  Cloud  were  made,  was  the  subject  of  remarks,  which 
could  hardly  fail  to  embarrass  and  mislead  the  jury.  In  one 
sentence  the  jury  were  told  that  the  right  of  way  was  acquired 
by  Cloud  before  1841.  In  the  next  sentence,  that  his  title  was 
complete,  if  he  had  any.  In  the  next,  that,  admitting  his  right 
at  that  point  of  time,  the  question  was  as  to  whether  his  acts  or 
words  since  would  affect  that  right.  But  the  confusion  does  not 
end  here.  After  stating  the  question  to  be  whether  the  right 
acquired  prior  to  1841  had  been  weakened  or  destroyed  since, 
the  court  proceeded  to  discuss  the  burden  of  proof,  to*  state  the 
plaintiff's  other  points,  and  then  to  inform  the  jury  that  it  is  for 
them  to  say  "  whether  the  use  and  occupation  was  commenced 
and  continued  in  a  manner  indicating  the  assertion  of  a  rights  or 
whether  it  was  by  consent  specially  given,  or  by  license  from  the 
owners  of  the  land  or  not,  adding :  "  I  know  of  no  evidence  ia 
the  cause  which  would  even  indicate  mistake,  license,  or  special 
contract  as  the  origin  of  the  enjoyment."  After  thus  solving  the 
question  as  to  license,  the  court  returns  to  the  idea  of  the  right 
being  complete  in  1841,  and  to  the  admissions — "  expressions," 
as  the  court  chooses  to  denominate  them— of  Cloud,  and  inquires, 
"  did  Joshua  Cloud  make  use  of  these  expressions  with  a  full 
knowledge  of  their  import  or  of  his  own  rights  to  the  use  of  this 
road  ?  If  he  did,  they  are  conclusive  against  him,  and  the  fourth 
point  of  the  plaintiff  is  affirmed.  If  he  did  not  understand  his 
rights  when  these  expressions  were  used,  then  on  the  supposition 
that  his  right  was  otherwise  complete,  and  the  presumption  of  a 
grant  fairly  raised,  the  fourth  point  of  the  defendant  may  be 
affirmed."  Thus  another  turn  is  given  to  the  question,  and  the 
cause  is  made  to  hinge  on  a  point  not  made  by  either  party — the 
knowledge  or  ignorance  of  Joshua  Cloud  as  to  his  rights  during 
the  period  from  1841  to  1851,  in  which  he  repeatedly  declared 
the  fact,  that  he  had  used  and  waa  using  the  way  on  sufferance. 
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A  leisurely  and  patient  study  of  the  charge  may  perhaps 
erolve  the  leading  idea  of  the  court,  but  this  idea  has  to  be 
-winnowed  critically  from  much  extraneous  and  irrelevant  dis- 
sertation ;  an  oflSce  not  to  be  performed  intelligently  by  a  jury- 
man who  hears  the  charge  but  once,  and  to  whom  the  whole 
subject  is  new.  The  impression  which  the  charge  was  calculated 
to  make  on  a  hearer  was,  that  the  actual  use  of  the  way  for  over 
twenty-one  years  prior  to  1841  was  the  preponderating  fact. 
This  is  urged,  repeated,  and  strongly  insisted  upon  in  various 
forms  of  phase,  and  is  so  interpolated  and  dovetailed  into  the 
general  structure  of  the  charge  as  to  become  almost  the  only 
thing  of  which  the  mind,  in  regarding  the  whole,  takes  cognisance. 

The  charge  on  the  plaintiff's  fourth  point  is  objectionable  also 
in  substance.  While  the  defendant's  testimony  tended  to  show 
that '  Cloud  had  used  the  way  more  than  twenty-one  years,  the 
plaintiff's  testimony  proved,  if  it  proved  anything,  that  the  use 
during  that  whole  period  was  by  license  or  sufferance,  and  not 
adverse.  Taking  it  all  as  equally  credible,  it  amounted  to  this, 
that  Cloud  had  used  the  road  forty  years,  but  that  the  use  had 
been  under  favour  and  by  license,  and  not  adverse.  The  admis- 
sions of  Cloud  went  to  the  whole  use,  and  negatived  a  claim  of 
right  by  virtue  of  the  use.  It  was  improper,  in  the  face  of  such 
admissions,  to  answer  that  any  right  had  been  acquired,  or  to 
make  a  point  of  the  fact  that,  at  the  time  of  their  utterance, 
twenty-one  years  had  elapsed.  The  lapse  of  time  made  no  differ- 
ance,  if  the  enjoyment  during  the  whole  period  was  on  sufferance. 
The  notion  which  the  court  laboured  to  impress  on  the  jury, 
that  the  admissions  of  Cloud  made  after  twenty-one  years'  use 
were  to  affect  the  subject  of  the  right  very  differently  from  what 
they  would  have  done  if  made  before  the  lapse  of  twenty-one 
years,  is  obviously  fallacious.  The  court  should  have  put  the 
cause  on  the  point  whether  a  right  was  acquired  or  was  not 
acquired,  and  not  whether  being  acquired  it  was  afterwards 
weakened  or  destroyed.  If  a  right  was  acquired,  it  could  not  be 
released  by  parol  and  without  consideration.  To  make  the  case, 
therefore,  to  turn  upon  the  release  or  destruction  of  an  existing 
right,  was  to  demand  of  the  plaintiff  proof  of  the  repurchase  of 
his  dominion  over  his  own  land,  and  to  render  of  no  value  the 
admissions  stated  by  the  witnesses. 

The  question  propounded  to  the  jury  as  a  vital  one,  "Did 
Joshua  Cloud  make  use  of  these  expressions  with  a  full  knowledge 
of  their  import,  or  of  his  own  right  to  the  use  of  the  road  ?"  was 
singularly  inappropriate.  Cloud  knew  whether  he  had  used  the 
road  on  a  claim  of  right,  adversely,  or  by  license  or  sufferance. 
He  had  repeatedly  stated  how  he  had  used  it.  And  it  was  the 
statement  of  the  facts,  known  best  to  himself,  that  is  thus  sought 
to  be  discussed,  or  the  force  of  it,  as  an  admission,  impaired  bj 
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a  suggestion  of  a  doubt,  as  to  this  knowledge  of  the  import  of  his 
own  familiar  language.  No  evidence  was  given  which  authorized 
this  doubt. 

2.  The  allegation  in  the  charge  that  there  was  no  evidence  of 
license  as  the  origin  of  the  enjoyment,  gave  a  construction  to  the 
evidence  of  two  of  the  witnesses,  narrowing  its  application  to  the 
point  of  time  at  which  the  admissions  were  made.  Understood 
in  the  ordinary  sense,  those  admissions  applied  to  the  whole  time 
during  which  Cloud  used  the  way,  and  therefore  were  some  evi- 
dence of  the  character  of  the  use  from  the  beginning.  How  they 
were  to  be  understood,  however,  was  for  the  jury. 

3.  If  the  court  meant  by  the  phrase  here  specified  as  error 
that  Cloud  used  no  expressions  from  which  it  might  be  inferred 
that,  prior  to  1841,  he  considered  his  use  on  sufiferance,  the 
charge  puts  a  construction  on  the  admissions  different  from  their 
natural  import,  and  different  also  from  that  which  the  jury  would 
have  been  reasonably  inclined  to  adopt.  The  language  of  some 
of  the  admissions  might  as  well  apply  to  the  user  before  as  after 
1841.  The  admissions  were  evidence  for  the  jury,  and  it  was  for 
them  to  determine  whether  the  witness  spoke  of  one  period  or 
another,  or  of  any  or  no  period  in  particular ;  and  the  court  ought 
not  to  have  assumed  to  determine  that  Cloud  had  no  reference  to 
any  use  prior  to  1841.  If  the  court  meant  that  none  of  Cloud's 
admissions  were  prior  to  1841,  the  remark  ought  to  have  been 
couched  in  language  less  ambiguous.  It  matters  not  whether  the 
judge  intended  to  be  understood  in  the  one  way  or  the  other. 
The  ambiguity  is  error,  even  if  his  meaning  was  right,  for  it  was 
calculated  to  mislead. 

4.  The  law  is  correctly  laid  down  in  defendant's  first  point, 
but  it  will  not  do  to  rest  a  presumption  on  a  mere  use,  where 
that  use  has  been  enjoyed  without  claim  of  right,  and  in  conse- 
quence of  continued  professions  of  thankfulness  for  the  favour. 
To  seek  to  acquire  a  right  by  long  use,  while  deprecating,  in 
conversation  with  the  owner,  the  idea  of  an  adverse  claim,  would 
be  a  fraud,  which  neither  courts  nor  juries  would  tolerate.  Yet 
the  court  insisted  on  regarding  the  long  use  as  establishing  a 
right,  without  regard  to  the  fact  that  Cloud  all  the  while  enjoyed 
it  as  a  favour.  The  evidence,  if  of  any  value,  proved  that  Cloud 
acquired  no  right  by  use;  but  the  court  insisted  that  he  did 
acquire  rights,  notwithstanding  his  admissions  to  the  contrary, 
and  make  his  admissions  nothing  if  he  did  not  understand  what 
those  rights  were.     This,  we  submit,  was  glaring  error. 

5.  The  defendant's  fourth  point  assumed  that  obstructions 
thrown  in  the  way  by  the  owner  of  the  land,  and  the  admissions 
of  Cloud  that  he  had  acquired  no  right,  were  of  no  importance, 
because  they  occurred  after  twenty-one  years*  use ;  and  it  was 
affirmed  conditionally,  which  condition  involved  two  things: — 
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Ist.  That  he  had  the  right  of  way  when  he  made  the  admissions. 
2d.  That  he  did  not  know  that  he  had  such  a  right.  And  thus 
the  condition  which  is  the  ground  for  excluding  the  admissions 
of  Cloud  from  consideration,  assumes  the  very  matter  which  the 
jury  were  sworn  to  try — whether  the  defendant  had  a  right. 

The  main  error  of  the  charge  is  in  viewing  the  cause  in  parts, 
and  not  as  a  whole.  The  court  has  regarded  the  defence  as  an 
independent  subject,  establishing  a  right,  and  the  reply  of  the 
plaintiff  as  an  attack  upon  that  right,  and  has  thus  missed  the 
true  point,  which  was  whether  there  ever  was  any  right  gained 
or  not,  and  to  which  all  the  evidence  on  both  sides  applied. 

P,  Frazer  Smith  and  William  B.  Waddell,  for  defendant  in 
error. — At  the  time  of  committing  the  alleged  trespass,  the  way 
had  been  uninterruptedly  used  for  more  than  forty  years.  No 
witness  was  examined  who  recollected  the  time  when  there  was  no 
road  there.  Primd  facie^  then,  the  defendant  had  acquired  a 
title.  To  rebut  it  the  plaintiff  must  show  that  the  road  was  used 
under  circumstances  that  took  from  the  user  its  adverse  character; 
and  he  alleged  that  there  were  such  circumstances,  in  expressions 
of  Joshua  Cloud,  made  long  after  the  right  (unless  these  expres- 
sions affected  it)  had  become  perfect.  It  is  not  denied  that  these 
declarations  of  Joshua  Cloud  were  not  sufficient  to  divest  his 
title,  if  one  had  accrued,  but  that  they  were  of  force  to  character- 
ize his  user  before ;  and,  if  believed,  showed  *'  that  the  way  was 
used  under  favour,  and  not  adversely." 

The  complaint  is  against  the  answer  of  the  court  to  plaintiff's 
fourth  point,  being  indistinct,  and  not  to  the  point  in  which  the 
plaintiff  collects  several  detached  parts  of  the  evidence,  and 
asks  the  court  to  say  that  "  this  testimony  shows  that  the  way 
was  used  by  favour,  and  not  adversely." 

The  complaint  is,  that  the  court  did  not  say  "yes"  or  "no" 
to  this  point.  The  court  could  not  say  "  yes"  to  it,  because  it 
was  for  the  jury,  under  the  circumstances,  to  say  what  was  the 
effect  of  the  language  used,  even  if  it  had  been  more  unequivocal 
than  it  was.  It  did  not  follow,  because  Cloud  had  been  suffered 
to  use  the  road,  that  the  sufferance  had  been  under  "  favour." 
If  he  had,  in  using  that  road,  passed  daily  in  sight  of  the  owner 
of  the  land,  for  twenty-one  years,  without  interruption,  it  might 
well  be  said,  in  popular  language,  if  not  in  legal  terms,  that  he 
had  been  suffered  to  pass  there ;  and  yet  he  ^ould  clearly  have 
acquired  a  right :  Garrett  t^.  Jackson,  8  Harris  335.  And  if  he 
had  stated  that  the  sufferance  was  of  that  kind,  it  would  clearly 
have  shown  that  there  was  not  "favour."  Besides,  the  whole 
time  of  this  use  of  the  road  was  not  by  Cloud;  it  had  been 
used  by  his  predecessors  before  him. 

The  court  could  not  properly  have  affirmed  the  point.     The 
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"  use  of  the  way  for  more  than  twenty-one  years  prior  to  1841 
was  a  preponderating  fact,*'  clearly  proved,  and  threw  upon 
plaintiff  the  "  burden  of  proving  license,  indulgence,  or  some 
special  contract."  He  did  not  claim  that  there  was  license  or 
contract,  and  therefore  his  whole  case  rested  upon  indulgence ; 
the  most  vague  and  equivocal  of  all  three  of  these  qualifications 
— to  be  ascertained  more  by  concomitant  acts  and  expressions, 
and  therefore  more  peculiarly  belonging  to  the  jury  to  ascertain. 

If  a  grant  of  this  way  had  been  shown,  it  would  still  have 
been  competent  for  the  plaintiff  to  show,  even  by  parol,  that  it 
was  to  be  used  in  a  limited  manner,  and  that  such  a  provision 
was  by  mistake  omitted  from  the  deed,  or  that  the  party  agreed 
at  the  time  that  it  should  be  thus  limited,  and  that  it  was  not 
inserted  for  some  special  purpose :  Tyson  v.  Passmore,  2  Barr 
122. 

It  is  hardly  treating  the  court  fairly  to  say  that  Cloud  knew 
whether  he  used  the  right  by  license  or  sufferance.  Cloud  un- 
doubtedly knew  how  he  had  used  the  way,  and  in  fact  supposed 
that  he  had  so  used  it  as  to  make  doubtful  in  his  mind  whether 
they  could  stop  him  or  not.  But  there  is  not  one  word  in  the 
testimony,  from  beginning  to  end,  like  license.  There  was  no 
more  evidence  of  license  than  there  was  of  mistake  or  special 
contract. 

But  the  especial  point  in  answer  to  plaintiff's  objection  to  the 
charge  is,  that  the  court  did  not  put  the  question  to  the  jury  as 
to  his  knowledge  of  how  he  used  the  way,  but  whether  he  knew 
he  was  properly  describing  the  way  in  which  he  had  used  it,  or 
using  words  "with  a  knowledge  of  their  import."  It  may  be 
safely  said,  however,  that  the  court  went  too  far  against  the 
defendant,  in  saying  that  if  Cloud  used  the  word  '*  sufferance," 
with  a  knowledge  of  its  import,  it  was  conclusive  against  him. 
Sufferance  does  not  necessarily  and  exclusively  mean  favour  or 
indulgence ;  that  is  a  remote  meaning  of  the  word.  It  means 
"  toleration,  permission,  allowance ;  negative  consent  by  not  for- 
bidding or  hindering." 

Now  nine-tenths,  probably  ten-tenths,  of  all  easements  by 
user,  are  acquired  in  this  way. 

In  using  the  expression,  "  Subsequently  he  said  in  repeated 
expressions,  that  he  enjoyed  the  right  on  sufferance,"  the  court 
meant  by  the  word  "subsequently"  to  designate  a  point  of  time 
only  as  to  the  use  of  the  expression,  as  is  manifest  from  the 
context. 

The  court  could  not  have  said  in  plainer  language  than  was 
used,  that  while  the  expressions  used  by  Cloud  were  all  subse- 
quent to  1841,  yet  they  were  entitled  to  be  considered,  in  deter- 
mining the  inquiry  as  to  how  he  used  the  way  prior  to  1841. 

But  if  the  oourt  meant  that  Cloud  used  no  expressions  from 
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which  it  might  be  inferred  that  prior  to  1841  he  considered  his 
use  on  sufferance,  the  testimony  would  justify  such  a  conclusion. 
All  his  expressions  have  relation  to  the  way  in  which  he  was 
using  it  at  the  time  the  conyersations  were  had,  which  was  subse- 
quent to  1841 ;  and  he  spoke  of  his  title  to  the  way  as  based 
on  sufferance. 

The  court  nowhere  insists  upon  regarding  the  use  of  Joshua 
Cloud  of  this  way,  as  establishing  a  right  in  him,  which  the  testi- 
mony of  the  plaintiff  could  not  divest  him  of;  but  merely  asserts 
that  the  defendant  had  shown  suflScient  facts,  prior  to  1841,  as 
to  give  him  a  right  to  use  this  way,  provided  the  jury  were  satis- 
fied that  his  expressions  made  use  of  subsequent  to  that  date  did 
not  repel  the  presumption  of  a  grant.  The  suflSciency  of  these 
expressions  to  repel  that  presumption  was  left  to  the  jury. 

The  error  in  the  argument  of  the  plaintiff  is  in  examining  the 
charge  ot  the  court  in  parts,  and  not  as  a  whole.  The  court 
required  the  defence  to  establish  a  right  to  this  way,  by  showing 
such  facts  as  would  presume  a  grant,  and  then  directed  the  jury 
to  inquire  whether  that  presumption  had  been  explained  away 
by  the  plaintiff. 

They  presented  the  true  point  to  the  jury  when  they  asserted 
the  question  in  the  cause  to  be — "  Had  the  defendant  a  right  ?*' 
and  instructed  them  to  determine,  by  the  evidence,  "whether 
the  defendant  had  raised  the  presumption  of  a  grant  to  the  right 
of  way,  which  had  not  been  repelled  ^by  the  evidence  of  the 
plaintiff.*' 

The  opinion  of  the  court  was  delivered,  February  17th  1862,  by 

Woodward,  J. — The  law  of  private  ways  was  well  expounded 
in  Garret  v.  Jackson,  8  Harris  335.  Under  the  English  statute 
of  2  &  3  Wm.  4,  c.  71,  enjoyment  of  a  way,  as  of  right,  was 
defined  by  Lord  Denman,  in  Tickle  v.  Brown,  4  A.  &  E.  869,  to 
mean  an  enjoyment  had,  not  secretly  or  by  stealth,  or  by  tacit 
sufferance,  or  by  permission  asked  from  time  to  time,  on  each 
occasion,  or  even  on  many  occasions  of  using  it ;  but  an  enjoy- 
ment had  openly,  notoriously,  without  particular  leave  at  the 
time,  by  a  person  claiming  to  use,  without  danger  of  being 
treated  as  a  trespasser,  as  a  matter  of  right,  whether  strictly 
legal  by  presumption  and  adverse  user,  or  by  deed  confirming  the 
right,  or,  though  not  strictly  legal,  yet  lawful  to  the  extent  of 
excusing  a  trespass.  Though  we  have  no  statute  on  the  subject 
of  private  ways,  except  one  which  forbids  their  acquisition,  by 
prescription,  through  unimproved  woodland,  the  English  statute, 
as  above  expounded,  is  expressive  substantially  of  our  common 
law  of  ways. 

The  question  in  this  case  was,  whether  there  had  been  such 
user  of  the  way  claimed  as  to  establish  the  right.     There  was 
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evidence  of  its  use  for  forty  years  and  more,  and  it  was  properly 
referred  to  the  jury.  But  it  was  in  proof,  by  two  witnesses,  that 
Cloud  had  several  times  declared  that  he  held  the  way  by  suffer- 
ance, and  the  court  is  complained  of  for  aflSrming  the  defendant's 
fourth  point,  to  the  effect  that  these  declarations  were  insufficient 
to  divest  Cloud's  rights. 

Twenty-one  years  of  such  use  and  enjoyment  of  a  right  of 
way,  as  above  explained,  confers  title.  Without  evidence  to 
explain  how  it  began,  such  enjoyment  is  presumed  to  have  been 
in  pursuance  of  a  full  and  unqualified  grant.  The  owner  of  the 
land  has  the  burden  of  proving  that  the  use  of  the  easement  was 
under  some  license,  indulgence,  or  special  contract,  inconsistent 
with  the  right  claimed  by  the  other  party :  8  Harris  336. 

We  do  not  think  the  owner  made  such  proof  here.  The  decla- 
rations of  Cloud  were  equivocal,  and  inconsistent  with  his  other 
declarations,  which  imported  an  intention  to  stand  upon  his  legal 
rights.  If  any  word  or  act  of  the  owner,  importing  consent  or 
sufferance,  ever  occurred,  it  was  not  proved.  What  Cloud  meant 
when  he  spoke  of  sufferance  is  not  clear.  He  probably  meant 
no  more  than  that  he  had  not  been  molested.  We  should  over- 
rate his  meaning  if  we  construed  the  expression  into  a  license. 
Without  giving  it  undue  effect,  we  cannot  hold  it  sufficient  to 
repel  the  presumption  of  a  grant. 

There  is  nothing  else  in  the  case.  Taking  the  charge  and 
answers  of  the  court  all  together,  the  points  appear  to  have 
been  sufficiently  noticed,  and  the  plaintiff  in  error  would  not 
probably  have  been  benefited  by  more  explicit  answers. 

The  judgment  is  affirmed. 


Aiman  et  al.  versus  Stout. 

Mental  Incapacity^  Proof  of  required  to  rescind  executed  Contract. — 
Ratification  of  Acts  of  Agent  or  Attorney  express  and  implied. 

1.  Mere  mental  weakness  will  not  authorize  a  court  of  equity  to  set  aside 
an  executed  contract,  if  it  does  not  amount  to  inability  to  comprehend  the 
contract,  and  is  unaccompanied  by  evidence  of  imposition  or  undue  influence. 

2.  One  who  was  appointed  attorney  in  fact,  by  an  old  man,  to  transact  his 
business,  bought  at  sheriff's  sale  real  estate  against  which  the  latter  held 
judgments,  and  by  mistake  as  to  the  liens  thereon  was  obliged  to  pay  consid- 
erably more  than  his  bid.  After  the  purchase,  and  a  further  expenditure  in 
improvements  and  repairs,  he  was  released  from  all  liability  by  his  principal, 
who  assumed  the  ownership.  After  the  death  of  the  principal,  a  bill  in  equity 
was  filed  by  the  heirs  against  the  agent  to  compel  him  to  take  the  property 
and  account  to  the  administrators  for  the  amount  expended,  alleging  dece- 
dent's incompetency  through  mental  weakness  to  execute  the  release,  and  that 
losses  had  been  sustained  by  defendant's  mismanagement,  to  which  he  replied, 
the  release,  and  ratification  of  the  purchase  by  the  decedent.     The  widow,  ono 
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80D,  and  a  daaghter  joined  as  co-defendants,  and  in  their  answer  denied  the 
alleged  mental  weakness  of  the  decedent,  when  he  executed  the  release.  The 
court  below  decreed  that  the  defendant  should  account  for  the  amount  ox- 
pnded,  and  that  he  should  receive  a  deed  for  the  property.  On  appeal 
It  was  Heldy  that  where  the  preponderance  of  the  testimony  showed  mental 
competency  to  execute  the  release,  the  acts  of  ownership  by  the  decedent  in 
his  lifetime,  his  declarations  of  satisfaction  as  to  the  purchase,  and  that  it  was 
made  by  his  direction,  were  not  only  evidence  of  subsequent  ratification,  but 
proved  an  intelligent  execution  of  the  power  of  attorney ;  that  as  no  fraud 
or  undue  influence  had  been  used,  ana,  as  no  such  mental  weakness  had 
been  shown,  as  would  avoid  the  release,  as  an  executed  contract,  the  decree 
of  the  court  below  charging  the  defendant  with  the  entire  sum  expended  by 
him  as  agent,  and  compelling  him  to  take  the  property,  was  error. 

3.  The  incompetency  of  the  decedent  to  execute  the  release  cannot  be  proved 
by  the  opinions  of  the  witnesses  called  to  testify  that  he  was  incapable  of 
understanding  it,  when  it  was  executed :  else  the  question  of  competency 
would  depend  on  the  degree  of  intelligence  each  witness  might  think  necessary 
to  understand  such  an  instrument,  a  test  which  would  be  variable  and  uncer- 
tain. 

Appeal  from  the  Common  Pleas  of  Montgomery  county.  In 
Equity. 

This  was  a  bill  in  equity  filed  by  George  W.  Aiman  and  Ben* 
jamin  F.  Aiman,  administrators,  &c.,  of  Arnold  Aiman,  deceased, 
(who  sued  as  well  as  such  administrators,  as  for  the  widow  and 
heirs  of  said  deceased),  against  Daniel  Stout. 

The  bill  set  forth  that  Arnold  Aiman,  on  the  27th  of  July 
1858,  being  of  advanced  age  and  imbecile  in  mind,  empowered 
the  defendant,  Daniel  Stout,  to  be  his  attorney  in  fact,  to  collect 
moneys  due  to  him  and  to  pay  demands  against  him.  That  the 
defendant  accepted  the  trust,  and  thereupon  Mr.  Aiman  delivered 
to  him  bonds,  mortgages,  and  other  securities  for  money,  amount- 
ing in  the  aggregate  to  a  large  sum,  among  which  were  two  judg- 
ments against  Isaac  Hawkins,  of  the  county  of  Montgomery, 
one  for  JIOOO  and  the  other  for  $500;  that,  on  the  23d  of 
November  1858,  the  said  Hawkins  having  become  insolvent, 
executions  issued  out  of  the  Court  of  Common  Pleas  of  said 
county,  at  the  suits  of  other  judgment-creditors  of  the  said 
Hawkins,  whose  liens  were  prior  to  those  of  the  said  Arnold 
Aiman  ;  all  the  real  estate  of  the  said  Hawkins,  consisting  of 
three  separate  tracts,  was  levied  upon  and  sold  to  Daniel  Stout, 
who  directed  the  sheriff  to  return  the  property  sold  to  Daniel 
Stout,  attorney  in  fact  for  Arnold  Aiman,  which  was  done.  That, 
at  the  time  of  the  sale,  the  said  real  estate  was  subject  to  two 
mortgages,  which  were  prior  to  all  other  liens,  and  were  not 
divested  by  the  said  sheriff's  sale ;  that  upon  one  of  these  mort- 
gages there  was  a  balance  due  of  $1127.67,  and  upon  the  other 
there  was  due  $531.50,  so  that  the  said  real  estate  actually  cost 
the  purchaser  at  said  sheriff's  sale  the  sum  of  $8534.17.  That 
the  whole  amount  of  prior  judgments  was  only  $3740.75,  and 
costs  $208 ;  that  the  liens  of  ^nold  Aiman,  with  interest  and 
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costs,  were  $1666.04,  so  that  the  highest  sum  it  would  have  been 
necessary  to  bid  for  said  real  estate  in  order  to  pay  the  amount 
due  Arnold  Aiman  in  full  was  $5614.79 ;  that  the  amount  bid 
being  $6875,  the  defendant  gave  for  the  real  estate  the  sum  of 
$1260.21  more  than  was  necessary  to  secure  the  payment  of  the 
whole  claim  of  the  said  Arnold  Aiman.  The  bill  further  alleged 
that  the  defendant  bid  for  and  purchased  the  property  without 
any  previous  examination  of  the  title  of  Hawkins  to  the  real 
estate,  and  the  liens  against  it,  and  in  utter  ignorance  of  the 
legal  effect  of  his  bid,  and  without  consulting  counsel  in  relation 
thereto ;  but  acted  in  the  matter  upon  his  own  judgment  and 
responsibility,  although  he  had  able  counsel  employed  to  advise 
and  direct  him  in  the  management  of  his  business  as  attorney  in 
fact  for  said  Arnold  Aiman.  That  after  the  sale,  to  wit,  on  the 
21st  of  January  1859,  the  defendant  procured  to  be  executed  by 
Arnold  Aiman  (who  continued  to  be  imbecile  and  incompetent  to 
transact  any  business)  another  power  of  attorney,  giving  him 
much  more  ample  powers  than  those  conferred  on  him  by  the 
first-mentioned  letter  of  attorney.  That  this  second  power  of 
attornev  was  antedated,  and  intended  to  remedy  the  deficiency 
in  the  former  power,  and  to  shield  the  defendant  from  the  conse- 
quences of  his  ignorant  and  unfaithful  conduct,  and  enable  him 
to  throw  the  loss  arising  from  the  purchase  on  Arnold  Aiman. 
That  the  real  estate,  had  the  title  been  good,  was  not  worth 
$6875.     That  the  defendant,  discovering  this  fact,  and  that  his 

Eurchase  was  subject  to  the  prior  mortgages,  after  the  sheriff 
ad  made  return  to  the  executions,  filed  exceptions  to  the  sheriff's 
Bale,  on  the  grounds,  1.  "  That  the  bids  of  the  purchaser  for  the 
real  estate  were  made  under  a  mistake  as  to  the  amount  which 
he  would  be  required  to  pay  for  the  property ;  he  believed,  at 
the  time  of  the  purchase,  that  on  paying  the  $6875,  he  would 
get  a  clear  title ;  but  he  has  since  ascertained  that  two  prior 
mortgages  would,  if  the  sale  were  confirmed,  still  remain  liens 
on  the  real  estate,  thus  obliging  him  to  pay  for  the  property  an 
amount  greatly  beyond  that  at  which  he  supposed  he  was  pur- 
chasing the  same,  and  much  exceeding  its  true  value."  2.  "  That 
the  said  bids,  amounting  in  the  aggregate  to  $6875,  were  the 
full  value  of  the  property,  and  if  the  sale  were  confirmed  the 
purchaser  would  be  subjected  to  the  hardship  of  paying  much 
more  for  the  real  estate  than  it  was  worth,  and  greatly  beyond 
the  amount  which  he  inadvertently  bid  for  the  same."  That  on 
the  hearing  of  these  exceptions,  the  defendant  offered  himself 
as  a  witness  to  sustain  the  exceptions,  and  deposed  substantially 
to  the  truth  of  the  facts  therein  set  forth,  and  upon  cross-exami- 
nation stated  that  he  made  the  purchase  on  his  own  judgment, 
without  any  previous  examination  as  to  title  or  encumbrances, 
and  without  consulting   counsel^  although  he  had  at  the  time 
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eounsel  employed  to  advise  and  assist  him  about  the  business  of 
the  said  Arnold  Aiman ;  that  the  exceptions  were  overruled ;  and 
the  sheriff's  deed  was  made  at  the  instance  of  the  defendant  to 
Arnold  Aiman;  that  the  defendant  took  possession  of  the  pro* 
perty,  and  leased  it  in  the  name  of  Arnold  Aiman  to  tenants, 
who  at  the  decease  of  Mr.  Aiman  were  in  the  occupancy  of  the 
same. 

The  bill  further  alleged  that  in  order  to  raise  funds  to  pay  the 
purchase-money,  the  defendant  cancelled  his  own  bond  for  $2500, 
and  collected  other  bonds  and  mortgages  amounting  to  several 
thousand  dollars  of  the  moneys  of  Arnold  Aiman,  thus  convert- 
ing over  $10,000  of  securities  for  money  into  the  said  real 
estate,  and  that  he  also  expended  other  moneys  in  the  improve- 
ment and  repair  of  the  said  real  estate.  That  the  title  of  the 
said  Hawkins,  in  the  said  real  estate,  was  not  a  title  in  fee  simple, 
nor  any  freehold  interest,  and  that  the  title  which  vested  in 
Arnold  Aiman,  by  virtue  of  the  sheriff's  sale  and  deed,  was  a 
mere  leasehold,  not  descendible  to  his  heirs,  but  passing  to  his 
administrators  as  a  chattel. 

The  bill  further  alleged  that  after  the  return  to  the  executions, 
and  on  the  same  day  the  exceptions  were  filed  to  the  sale,  the 
defendant,  anticipating  the  action  of  the  court  upon  the  excep- 
tions, and  to  shield  himself  from  the  consequences  of  his  ill- 
advised  purchase,  procured  the  said  Arnold  Aiman  (who  was 
utterly  incapable  of  understanding  the  nature  of  the  transac- 
tion) to  execute  an  instrument  of  writing,  under  seal,  releasing 
him,  the  said  defendant,  from  all  claims  and  demands  and  re- 
sponsibility whatsoever,  for  or  by  reason  of  his  bid  upon  and 
purchase  of  the  said  real  estate  at  the  sheriff's  sale ;  that  the 
said  instrument  was  filed  in  the  prothonotary's  oflSce  of  the  Court 
of  Common  Pleas,  and  endorsed,  "filed  in  open  court,  March 
12th  1869,"  but  that  the  complainants  had  no  knowledge  of  its 
existence  until  the  14th  of  April  1860 ;  that  there  was  no  con- 
sideration for  said  release;  that  the  said  Arnold  Aiman  was 
utterly  incapable  of  understanding  the  nature,  purport,  or  effect 
of  it ;  that  the  release  was  greatly  against  his  interest,  and  was 
fraudulent  and  void ;  that  the  complainants  had  only  recently 
become  acquainted  with  the  facts  in  relation  to  said  purchase, 
and  that  finding  Arnold  Aiman  to  be  the  reputed  owner  of  said 
real  estate,  and  the  deed  to  him  from  the  sheriff  among  his 
papers,  the  said  George  W.  Aiman,  as  agent  for  the  estate,  re- 
newed, at  the  usual  time,  some  of  the  leases  to  the  various 
tenants,  and  executed  others  to  new  tenants  for  the  present  year 
Q860),  and  now  hold  the  same  subject  to  the  order  and  decree  of 
the  court. 

The  bill  further  alleged  that  "  the  defendant  has  neglected  and 
refused  to  render  a  just  and  true  account,  and  that  he  is  indebted 
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to  the  said  estate  in  a  sum  exceeding  ?9500,  exclusive  of  $3000, 
besides  interest,  for  which  Arnold  Aiman  held  judgment-bonds 
against  him,  and  that  he  is  not  entitled  to  any  allowance  for  any 
moneys  expended  by  him  in  the  purchase  or  repair  of  the  pre- 
mises, or  to  any  compensation  whatever  for  his  services.*'  This 
was  followed  by  certain  interrogatories  to  the  defendant,  num- 
bered 1  to  10  inclusive,  in  reference  to  the  matters  contained 
therein,  and  concluded  by  praying  that  the  defendant  may 
be  "decreed  to  account  and  pay  over,  and  that  said  release 
of  5th  March  1859  shall  be  delivered  up  to  be  cancelled,  and 
that  the  defendant  may  be  decreed  to  pay  to  the  complainants 
the  whole  amount  of  money  which  he  expended  out  of  the  estate 
of  Arnold  Aiman  in  the  purchase,  improvement,  and  repair  of 
the  said  Hawkins  real  estate,  and  be  decreed  to  accept  from  the 
complainants  such  conveyance  as  the  court  might  direct  them  to 
make  of  whatever  title  Arnold  Aiman  acquired  therein  by  virtue 
of  the  sheriff's  sale,  and  of  assignments  of  the  leases,  to  the  end 
that  the  estate  of  Arnold  Aiman  might  be  placed  in  the  same,  or 
as  favourable  a  position  as  if  the  said  real  estate  of  Hawkins 
had  not  been  purchased  by  the  defendant  for  the  said  Arnold 
Aiman  at  the  sheriff's  sale,  and  that  if  the  court  should  be  of 
opinion  that  a  good  title  in  fee  simple  was  vested  in  Arnold 
Aiman,  by  virtue  of  the  sheriff's  sale  and  deed,  that  they,  the 
complainants,  might  have  such  relief  as  they  might  be  entitled 
to  in  that  aspect  of  the  case,  by  a  decree  for  a  sale  of  the 
premises,  and  that  the  defendant  make  good  any  loss  or  defi- 
ciency, and  by  such  other  decree  as  might  be  sufficient  to  put 
the  estate  of  the  said  Arnold  Aiman  in  as  good  a  condition  as  it 
would  have  been  if  the  said  purchase  had  not  been  made." 

The  answer  of  the  defendant  denied  that  Arnold  Aiman  was, 
at  the  time  of  the  execution  of  the  letter  of  attorney  of  the  27th 
of  July  1858,  of  imbecile  mind,  and  asserted,  on  the  contrary, 
that  he  was  then,  and  continued  to  be,  until  within  a  few  weeks 
of  his  death,  of  sound  mind  and  understanding,  and  entirely 
competent  to  understand  the  nature  and  character  of  all  the 
transactions  in  which  he  was  called  upon  to  engage.  Admitted 
that  Arnold  Aiman,  upon  the  execution  of  the  power  of  attorney, 
and  subsequently,  handed  over  to  the  defendant  certain  bonds, 
mortgages,  and  notes,  amounting  in  the  whole  to  $12.172.50 ; 
that  Arnold  Aiman  retained,  in  his  own  hands,  three  bonds  exe- 
cuted to  him  by  the  defendant  himself,  one  for  $2500,  one  for 
$2000,  and  the  other  for  $1000  ;  that  among  the  claims  were  two 
judgments  against  Isaac  Hawkins,  amounting,  with  interest,  to 
about  $1600 ;  that  there  were  several  prior  liens  against  the  real 
estate  of  Hawkins,  under  some  of  which  said  real  estate  was 
advertised  by  the  sheriff  to  be  sold  on  the  80th  of  December 
1858,  as  stated  in  the  bill ;  that  there  were  two  mortgages,  prior 


Digitized  by  VjOOQIC 


1862.]  OF  PENNSYLVANIA.  119 

[Aiman  et  a/,  v.  Stoat.] 

to  all  the  liens,  upon  said  real  estate,  as  stated  in  the  bill ;  that 
the  judgments  against  Hawkins,  prior  to  the  Aiman  judgments, 
amounted  to  $3948.75;  that  the  Aiman  judgments  amounted  to 
$1666.04,  or  thereabouts,  so  that  if  the  lien  of  the  two  mort- 
gages had  been  divested  by  the  sheriff's  sale,  there  would  not 
have  been  money  enough,  by  $398.96,  to  reach  and  pay  the 
»  judgments  held  by  Aiman;  that  the  defendant  attended  the 
sheriff's  sale,  after  consultation  with  Mr.  Aiman,  and  with  his 
full  consent  and  approbation,  with  a  view  to  make  the  real  estate 
bring  enough  to  pay  the  Aiman  judgments,  after  discharging  all 
prior  liens,  supposing  at  the  time  that  the  two  mortgages,  like 
the  other  encumbrances,  would  be  paid  out  of  the  proceeds  of 
sale,  and  the  purchaser  take  a  clear  title ;  that  the  property  was 
knocked  off  to  him  at  his  bid  of  $6875,  and  he  signed  the  ac- 
knowledgment of  purchase  as  attorney  in  fact  for  the  person  for 
whom  he  bought  the  property ;  that  in  a  few  days  thereafter  a 
rumour  arose  in  the  neighbourhood  that  the  purchaser  would  be 
obliged  to  take  the  property  subject  to  the  two  mortgages  ;  that 
on  hearing  this  rumour  he  consulted  counsel,  and  was  informed 
that  such  was  the  fact,  unless  he  could  be  relieved  from  the  pur- 
chase by  exceptions  to  the  sheriff's  sale,  on  the  ground  of  mis- 
take ;  that  he  immediately  apprised  Mr.  Aiman  of  all  the  facts, 
and  explained  to  him  the  nature  and  character  of  the  mistake 
which  he  had  committed ;  that  Mr.  Aiman  said  that  any  man 
who  did  not  know  the  law  might  make  such  a  mistake,  and  that 
he,  the  defendant,  should  not  suffer  for  it,  and  that,  if  there  was 
to  be  any  loss,  he  would  take  it  upon  himself;  that  under  the 
advice  of  counsel,  it  was  decided  to  make  an  effort  to  have  the 
sheriff's  sale  set  aside,  and  the  exceptions,  referred  to  in  the  bill, 
were  accordingly  prepared  and  signed;  that  no  person  could 
prove  the  mistake  but  the  defendant,  and  in  order  to  make  him 
a  competent  witness  for  Mr.  Aiman,  on  the  hearing  in  court,  the 
release  of  the  5th  of  March  1859  was  executed  to  him  by  Mr. 
Aiman ;  and  that  the  obtaining  of  his  testimony  was  the  only 
consideration  for  said  release ;  that  on  the  hearing  of  the  excep- 
tions, he  testified  substantially  to  the  facts  alleged  therein,  and 
that  he  bad  not  consulted  counsel  previous  to  the  sale,  and  that 
he  was  not  aware,  at  the  time  of  the  sale,  that  the  purchaser 
would  not  take  the  property  clear  of  the  mortgages ;  that  he 
never  had  a  thought  of  purchasing  the  property  for  himself,  but 
bought  it  for  Arnold  Aiman,  and  paid  for  it  out  of  the  moneys 
of  Mr.  Aiman ;  that  he  was,  shortly  after  the  sale,  notified  by 
the  holders  of  the  mortgages  to  pay  the  money  due  on  them,  and 
he  did  so  with  funds  belonging  to  Mr.  Aiman ;  that  all  the  com- 
plainants, long  before  the  death  of  Arnold  Aiman,  were  fully 
acquainted  with  the  facts  in  relation  to  the  purchase,  but  took 
no  steps  to  hold  the  defendant  accountable;  and  that,  imme- 
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diately  after  the  decease  of  Arnold  Aiman,  his  son  George  W. 
Aiman,  one  of  the  complainants,  assumed  the  management  and 
control  of  his  real  estate,  and  leased  it  to  the  several  tenants 
then  occupying  the  same ;  that  the  letter  of  attorney  of  the  18th 
day  of  January  1859  was  not  antedated,  nor  had  it  any  reference 
whatever  to  the  sheriff's  sale,  nor  was  it  ever  designed  to  shield 
the  defendant  from  the  consequences  of  any  act  of  his ;  and  that 
the  only  object  of  it  was  to  give  him  certain  powers  intended  to 
be  embraced  in  the  first  letter  of  attorney,  but  not  specifically 
stated  therein ;  that  after  the  Hawkins  real  estate  came  into  the 
possession  of  Arnold  Aiman,  the  defendant  expended  a  small 
sum,  not  exceeding  $100,  in  necessary  repairs ;  denying  that  the 
title  acquired  by  Arnold  Aiman,  under  the  sheriff's  sale,  was 
nothing  more  than  a  leasehold,  and  descendible  only  as  a  chattel, 
and  averring  that  the  same  was  a  good  title  in  fee  simple ;  also 
denying  that  at  the  tinje  of  the  execution  of  the  release  of  March 
5th  1859,  Arnold  Aiman  was  incapable  of  understanding  the 
nature,  purport,  or  effect  thereof,  or  that  the  same  was  fraudu- 
lent and  void.  The  interrogatories  were  then  answered,  in  ac- 
cordance with  the  general  answer,  and  concluded  in  the  usual  form* 

To  this  the  usual  replication  was  filed,  and  on  motion  E.  A. 
Banks,  Esq.,  was  appointed  examiner,  &c. 

While  the  case  was  pending,  the  petition  of  Sarah  Aiman,  the 
widow,  and  A.  R.  Aiman  and  Sarah  E.  Brenizer,  two  of  the  heirs 
of  said  deceased,  was  presented,  asking  leave  to  withdraw  their 
names  from  the  bill  as  complainants,  which  was  done,  and  their 
names  added  as  defendants,  "with  the  same  force  and  effect  as 
they  had  been  made  defendants  in  the  bill,  but  without  any  right 
on  their  part  to  object  thereafter  for  any  real  or  supposed  mis- 
joinder or  nonjoinder,  &c/' 

By  leave  of  the  court  complainant's  bill  was  then  amended,  so 
as  to  charge  the  new  defendants  with  having  combined  and  con- 
federated with  Daniel  Stout  to  prevent  them  from  having  the 
relief  prayed  for ;  and  praying  that  they,  or  some  or  one  of  them^ 
be  decreed  to  take  the  Hawkins  property  at  the  full  sum  which 
it  cost  the  estate  of  Arnold  Aiman,  and  account  to  and  with  the 
other  heirs  for  their  pottions  thereof,  &c. 

October  16th  1860.  D.  H:  Mulvany,  attorney  for  Daniel 
Stout,  moved  the  court  to  make  an  order  permitting  the  said 
Stout  to  examine  Sarah  Aiman,  widow  of  Arnold  Aiman,  de- 
ceased, and  Susanna  Breneizer,  two  of  the  co-defendants,  as 
witnesses  touching  the  matters  alleged  in  the  bill  of  complaint 
filed  in  this  case ;  which  on  hearing  the  court  permitted  on  the 
following  terms : — 

"The  said  Daniel  Stout,  by  his  said  solicitor,  having  signified 
his  willingness  and  desire  that  the  order  should  be  so  limited  and 
restricted  as  only  to  authorize  him  to  examine  the  said  co-defend- 
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ants,  touching  and  concerning  the  sale  and  purchase  of  the  real 
estate  of  Isaac  Hawkins,  and  the  matters  and  things  connected 
therewith  as  set  forth  in  the  said  bill  of  complaint,  and  such 
matters  of  fact  as  are  connected  with  any  real  or  supposed  lia- 
bility arising  therefrom  on  the  part  of  the  said  Daniel  Stout,  to 
either  account,  to  the  estate  of  the  said  Arnold  Aiman,  deceased, 
for  the  purchase-money  and  mortgage  thereon,  subject  to  which 
the  land  was  sold,  and  retain  the  title  himself  in  his  own  name 
and  risk,  or  otherwise  as  the  court  shall  direct  and  decree — and 
also  touching  and  concerning  the  release  from  Arnold  Aiman  to 
the  said  Daniel  Stout,  dated  the  6th  of  March  1859,  and  all 
Inatters  of  fact  connected  therewith,  it  is  now,  October  27th  1859, 
ordered  that  the  said  defendant,  Daniel  Stout,  may  examine  the 
said  Sarah  Aiman  and  Susanna  Breneizer,  as  witnesses  to  the 
several  matters  and  things  aforesaid  as  hereinbefore  limited  and 
set  forth,  subject  to  all  just  exceptions  on  the  score  of  interest  or 
otherwise." 

Pending  the  motion  to  examine  these  last-named  parties  as 
witnesses,  their  answer  to  the  bill  was  filed,  in  which  the  execution 
and  delivery  of  the  letter  of  attorney  by  Arnold  Aiman  to  Daniel 
Stout,  the  delivery  to  him  of  the  bonds  and  mortgages  and  notes 
mentioned  in  the  bill,  the  existence  of  the  judgments  against 
Hawkins,  the  prior  liens  against  him  and  their  amounts  as  stated 
in  the  bill,  the  sale  and  purchase  of  Hawkins's  real  estate  and  its 
value,  &c.,  were  admitted,  but  the  imbecility  and  unfitness  for 
business  in  Mr.  Aiman  denied,  and  his  ability  to  understand  the 
nature  and  character  of  all  his  business  transactions  asserted. 

They  also  expressed  their  belief  that  the  property  was  pur- 
chased by  Stout  for  Mr.  Aiman,  and  that  the  whole  transaction 
was  known  to  all  or  nearly  all  the  complainants  before  the  death 
of  Arnold  Aiman,  and  that  no  one  prior  to  that  event  ever  sug- 
gested the  thought  of  holding  Mr.  Stout  in  any  way  responsible ; 
that  all  his  transactions  were  fair  and  open ;  that  the  repairs 
made  by  him  were  necessary,  and  that  the  title  to  the  property 
was  valid  and  in  fee  simple.  The  interrogatories  were  also  re- 
sponded to  by  them  in  accordance  with  the  general  answer. 

An  immense  amount  of  testimony  was  taken  and  reported  by 
the  examiner,  and  the  case  heard  in  the  court  below  on  the  facts 
as  presented  in  the  report. 

The  court  below  (Smyser,  P.  J.)  delivered  a  learned  and  elabo- 
rate opinion  on  all  the  points  raised  by  or  in  any  proper  way 
connected  with  the  case,  in  which  it  was  decided : — 

1.  That  there  was  no  element  of  intentional  fraud  in  the  case. 

2.  That  the  power  of  attorney  of  July  27th  1858  gave  defend- 
ant no  express  or  implied  authority  to  purchase  the  property,  or 
change  the  investment  of  the  funds  committed  to  his  care  from 
personal  to  real  security. 
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8.  That  the  second  power  of  attorney  of  January  2l8t  1869 
did  not  supply  the  defective  authority  of  the  first  one,  being  in 
no  sense  retroactive,  but  operating  in  future  only. 

4.  That  the  price  paid  by  Mr.  Stout  for  Mr.  Aiman  was  the 
full  value  of  a  fee  simple  title  to  the  land. 

6.  That  the  title  orginally  was  a  leasehold  for  five  hundred 
years,  down  to  1790  and  1795,  when  the  holders  undertook  to 
convey  it  in  fee  simple,  but  that  neither  that,  nor  any,  nor  all  of 
the  subsequent  conveyances  in  fee  simple,  or  the  Statute  of 
Limitations,  had  the  effect  of  changing  the  nature  of  the  estate. 

6.  That  Mr.  Stout  was  guilty  of  negligence  in  not  properly 
informing  himself  of  the  defect  in  the  title,  and  the  effect  of  a 
judicial  sale  on  the  prior  mortgages. 

7.  That,  even  if  authorized  by  parol  to  attend  the  sheriff's  sale 
and  bid  upon  the  property  so  as  to  cover  the  liens  of  Arnold 
Aiman,  his  powers  were  exceeded  by  bidding  §1200  more  than 
was  necessary  for  this  purpose. 

8.  That,  although  all  these  acts  might  have  been  rendered  valid 
by  an  express  or  implied  ratification,  there  was  nothing  in  the 
evidence  to  show  that  this  was  done  with  or  after  such  a  know- 
ledge of  the  facts  as  he  was  entitled  to  have  from  his  agent. 

9.  That  the  heirs  were  not  estopped  from  making  this  com- 
plaint by  reason  of  their  having  given  notice  to  quit  to  certain 
of  the  tenants  in  possession  of  the  property  a  month  after  their 
father's  death,  and  renewed  some  of  their  leases. 

The  court  therefore  decreed  a  reconveyance  of  the  property  by 
the  administrators  of  Arnold  Aiman  to  Daniel  Stout,  and  granted 
the  other  relief  prayed  in  the  first  part  of  their  prayer,  on  the 
conditions  set  forth,  but  refused  to  allow  damages  in  addition,  or 
to  reduce  the  commissions  claimed  in  his  account,  and  directed 
that  the  costs  be  paid  by  both  parties,  striking  from  the  account 
all  credit  for  moneys  of  Aiman  paid  to  the  sheriff  by  Stout  as 
purchase-money,  and  in  redemption  of  the  prior  mortgages  and 
for  improvements,  and  remitting  the  account  to  Mr.  Banks  as 
master  for  these  corrections. 

From  this  decree  of  the  court  the  defendant  appealed  to  this 
court. 

The  case  was  argued  here  by  2>.  H.  Mulvany  for  the  appellant, 
and  by  Q-.  R,  Fox  for  complainants. 

The  opinion  of  the  court  was  delivered,  February  17th  1862,  by 
Thompson,  J. — As  we  view  this  case,  the  material  inquiries  are, 
as  to  the  capacity  of  Arnold  Aiman  to  employ  the  defendant  as 
agent  at  the  time  he  did  so ;  and  secondly,  his  subsequent  ratifi- 
cation of  his  acts,  and  release  of  him  from  liability  in  consequence 
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of  the  loss  or  mismanagement  of  the  business  in  which  he  had 
been  employed. 

That  he  was  competent  to  constitute  Daniel  Stout,  the  defend- 
ant, his  agent  in  1858,  is  a  fact  in  the  plaintiffs'  case ;  is  denied 
by  nobody  and  may  be  assumed  here :  that  as  such  agent  he  did 
not  successfully  manage  that  portion  of  his  agency  which  is 
embraced  in  this  controversy,  may  also  be  assumed  as  proved : 
that  from  want  of  knowledge,  skill,  or  due  care,  his  principal 
became  involved  in  the  payment  of  some  $1200  more  money 
than  otherwise  he  might  have  been  liable  to  pay,  is  claimed  by 
the  plaintiffs  in  the  bill,  and  is  the  principal  item  in  the  account 
prayed.  To  meet  this  among  other  things,  the  defendant  relies 
upon  the  ratification  of  his  acts  by  Aiman,  and  a  release  by  him 
from  all  liability  arising  out  of  the  transaction  in  which  the  loss 
occurred. 

It  is  not  necessary  to  inquire  into  the  measure  of  relief  granted 
to  the  estate  of  the  plaintiffs'  intestate,  by  the  court  below 
through  the  medium  of  the  account  taken,  as  indemnifying 
against  the  alleged  loss  through  the  supineness  of  the  defendant 
acting  as  agent,  as  we  are  of  opinion  that  the  plaintiffs  are 
entirely  precluded  by  the  acts  of  their  intestate  from  being  enti- 
tled to  any.  It  might  be  very  doubtful,  indeed,  if  necessary  to 
rely  solely  on  the  ground  as  a  defence,  whether,  under  the  terms 
of  the  employment  of  Stout  to  bid  in  the  Hawkins  property,  at 
the  request  of  Aiman,  for  this  is  the  substance  of  the  testimony, 
he  was  bound  to  investigate  the  state  of  the  liens  at  all.  The 
latter  had  lent  his  money  and  taken  a  judgment  as  security  for 
it  on  the  property,  and  the  testimony  seems  to  go  far  towards 
proving  the  bidding  in  of  the  property  to  have  been  by  his  direc- 
tion and  upon  his  own  judgment.  But  as  the  defence  is  mainly 
placed  upon  the  grounds  already  stated,  we  need  not  discuss  this 
aspect  of  it. 

Was  Arnold  Aiman  compos  mentis  on  the  6th  of  March  1869, 
when  he  executed  the  release  relied  on  by  the  defendant  ?  Was 
he  competent  to  execute  a  valid  contract,  and  did  he  continue  so 
at  the  time  of  taking  possession  of  the  premises,  and  giving 
notice  to  the  tenants  on  the  premises  that  he  was  their  landlord  f 
If  so,  then  a  complete  defence  is  established  against  the  claim 
cf  the  plaintiffs,  to  compel  the  defendant  to  account  for  all  the 
money  expended  by  him  as  agent  of  their  intestate  in  and  about 
the  purchase,  repair,  and  improvement  of  the  Hawkins  real 
estate  bought  in  by  him  for  the  intestate. 

In  Graham  v.  Pancoast,  6  Casey  89,  and  in  Nace  v.  Boyer, 
Id.  99,  the  degree  of  mental  weakness  which  will  authorize  the 
setting  aside  an  execiUed  contract  in  equity,  is  discussed,  and  the 
rule  deduced  from  the  authorities  is,  that  mental  weakness  not 
amounting  to  inability  to  comprehend  the  contract,  when  unac- 
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companied  by  evidence  of  imposition  or  undue  influence,  furnishes 
no  ground  for  equitable  interference.  Tlie  contract  here  was 
executed. 

There  was  but  little  testimony,  if  any,  of  such  a  degree  of 
weakness  as  would  bring  the  plaintiffs*  intestate  within  the 
rule  of  these  cases,  and  none  whatever,  of  fraud  or  undue 
influence.  Ten  witnesses,  two  of  whom  were  strongly  impeached, 
were  called  by  the  plaintiff's  to  this  point,  but  their  testimony 
chiefly  referred  to  a  defect  in  the  memory  of  Arnold  Aiman, 
leaving  the  other  faculties  of  his  mind  unimpeached.  Opinions 
in  a  general  way  were  called  out  from  many  of  these  witnesses, 
to  the  efl[ect  that  they  did  not  believe  that  he  was  capable  of 
understanding  the  release  at  the  time  he  executed  it.  I  have 
not  much  respect  for  such  a  test.  It  is  apt  to  be  too  much  mixed 
with  the  uncertainty  of  what  degree  of  intelligence  the  witness 
might  think  necessary  to  understand  such  an  instrument,  to 
aff'ord  any  evidence  of  the  strength  of  the  mind  under  investiga- 
tion. To  such  witnesses  especially  as  could  not  read  them- 
selves, or  had  never  seen  such  an  instrument,  it  might  in  their 
opinion  seem  to  require  a  much  greater  exertion  of  intellect  than 
would  be  necessary  to  transact  ordinary  business,  while  to  others 
familiar  with  such  papers,  a  very  low  condition  of  mental  power 
would  be  deemed  suflScient.  This  test  was  uncertain  and  without 
much  preliminary  investigation  for  its  foundation,  was  improper, 
if  indeed  it  could  be  proper  at  any  time.  But  to  this  extent  and 
of  this  kind,  was  the  testimony  of  most  of  the  witnesses  for  the 
plaintiffs. 

On  the  other  hand,  three  members  of  the  family  of  the 
deceased,  namely,  his  widow,  a  son  and  a  daughter,  voluntarily 
applied  to  be  made  co-defendantg  with  Stout  the  respondent — and 
they  answer  under  oath  and  say,  "  that  they  expressly  deny  that 
the  said  Arnold  Aiman,  at  the  time  he  executed  the  said  letter 
of  attorney,  was  the  weak-minded  and  imbecile  person  which 
the  said  complainants  have  represented  him  to  be  in  their  said 
bill  of  complaint.'*  "  That  he  was  of  entirely  sound  mind  and 
understanding,  and  fully  competent  to  understand  the  nature  and 
character  of  all  the  business  transactions  in  which  he  was  called 
upon  to  engage,  and  so  continued  until  within  a  few  weeks  of  his 
decease." 

Under  an  order  for  that  purpose  granted  by  the  court,  the 
widow  was  also  examined  as  a  witness,  and  testifying  against  her 
interest,  upon  the  theory  of  the  bill,  she  unhesitatingly  reiterated 
in  substance,  the  same  matter  contained  in  the  joint  answer  of 
herself,  her  son,  and  daughter. 

Twenty-eight  other  witnesses,  neighbours  and  old  acquaint- 
ances of  the  intestate,  who  testified  to  daily  and  weekly  inter- 
course with  him,  in  the  transaction  of  business  and  otherwise^ 
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fully  sustain  his  entire  competency  to  transact  business  intelli- 

Sently,  not  only  during  the  winter  of  1859,  but  up  until  near  his 
eath  in  the  autumn  of  that  year.  The  number  and  opportuni- 
ties of  these  witnesses,  as  well  as  their  general  intelligence,  gave 
the  preponderance  greatly  in  favour  of  the  evidence  of  sanity  of 
Arnold  Aiman,  and  consequently  the  validity  of  his  acts,  and  we 
cannot  well  understand  why  this  was  not  the  conclusion  of  the 
learned  judge  below  in  view  of  all  the  testimony. 

The  point  of  mental  capacity  being  established  by  the  great 
preponderance  of  testimony,  his  acts  of  ownership  over  the  pro- 
perty, his  declarations  of  satisfaction  with  the  purchase  of  the 
property — that  it  was  cheap  enough  and  would  pay  for  itself  in 
rents  in  course  of  time — that  he  had  told  Daniel  Stout  to  buy  it 
for  him,  for  it  was  the  "  best  thing  they  could  do  to  save  them- 
selves, as  they  had  money  in  it,*'  not  only  were  evidence  of  sub- 
sequent ratification,  but  clear  away  all  pretence  of  want  of 
intentional  and  intelligent  execution  of  the  power  of  attorney, 
and  of  any  fraud  or  undue  influence  in  obtaining  it. 

The  release  itself,  under  all  these  circumstances,  must  be 
allowed  its  full  force  and  effect  as  a  valid  instrument.  The  real 
consideration  as  contradistinguished  from  the  nominal,  was  for 
the  purpose  of  qualifying  the  releasee  to  be  a  witness  for  the 
releasor,  on  the  motion  to  set  aside  the  sale.  The  testimony  of 
the  defendant  was  taken ;  was  used  by  him,  and  his  heirs  and 
legal  representatives  after  this  are  estopped  from  impeaching  the 
release,  or  recovering  against  it  on  the  ground  of  insufficiency  of 
consideration. 

From  these  views  of  the  case  we  are  of  opinion  that  the  court 
below  erred  in  decreeing,  that  the  entire  sum  expended  by  the 
accountant  as  agent  for  Arnold  Aiman,  in  and  about  the  purchase 
and  repair  of  the  property  in  question,  should  be  charged  against 
him  in  his  account,  and  he  be  compelled  to  take  the  property 
himself.     We  strike  all  this  out,  and  affirm  the  decree  for  the 


balance. 


And  now,  to  wit,  February  17th  1862.  This  cause  came 
on  to  be  heard  in  this  court  on  appeal,  sitting  in 
hanc  for  the  Eastern  District  of  Pennsylvania,  and 
being  argued  by  counsel,  it  is  now  ordered,  adjudged, 
and  decreed,  that  the  decree  of  the  Court  of  Common 
Pleas  of  Montgomery  county  in  this  case  be  reversed, 
and  that  the  sum  of  $8645.69,  charged  against  the 
accountant  Daniel  Stout,  by  the  same  decree,  as 
expended  by  him  as  agent  of  Arnold  Aiman  deceased, 
in  and  about  the  purchase,  improvement,  and  repairs 
of  the  Hawkins  real  estate,  purchased  by  him  as 
such  agent,  be  stricken  therefrom  and  disallowed,  as 
not  a  proper  charge  against  the  accountant.     And  it 
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is  further  ordered,  adjudged,  and  decreed,  that  the 
said  accountant  pay  to  the  complainants,  the  balance 
in  his  hands  due  the  estate  of  the  said  Arnold  Aiman 
deceased,  to  wit,  the  sum  of  $341.71,  with  interest 
from  the  14th  day  of  January,  A.  D.  1861,  and  that 
the  costs  of  suit  be  paid  by  complainants,  together 
with  the  costs  of  this  appeal. 

Per  Quriam. 


Schilling  versus  Durst. 

Answer  of  Court  to  Prayer  for  Instruction  to  Jury,  when  sufficient.— ^ 
Accord  and  Satisfaction  not  valid  without  Performance, 

1.  In  an  issue  to  ascertain  how  much,  if  anything,  was  due  on  a  cautionary 
judgment,  the  court  submitted  to  the  jury  a  question,  arising  out  of  a  settle- 
ment between  the  plaintiff  and  defendant  and  the  giving  of  a  note  thereon  by 
the  defendant,  whether  the  note  was  received  and  accepted  in  satisfaction  of 
the  judgment,  or  was  only  a  liquidation  of  the  amount  due,  without  distinctly 
affirming  defendant's  points,  to  the  effect  that  if  the  jury  believed  the  evidence, 
their  verdict  should  be  for  the  defendant.  Edd,  that  as  the  question  was  one 
of  fact  for  the  jury,  the  ruling  of  the  court  below  was  not  error. 

2.  Where  the  defendant  agreed  to  build  a  house  for  the  plaintiff  within  a 
specified  time,  in  consideration  of  a  given  sum,  a  release  of  all  claims  against 
him  including  the  judgment,  and  security  for  the  performance  of  the  agree- 
ment, which  the  defendant  ^vo,  but  did  not  build  the  house,  the  agreement 
and  giving  security  under  it,  would  not  discharge  or  satisfy  the  judgment: 
the  covenants  between  the  parties  constituted  an  entire  contract,  with  mutual 
and  dependent  conditions,  and  the  defendant  could  not  claim  the  satisfaction 
of  the  judgment,  without  performance  of  bis  covenants  to  build,  notwithstand- 
ing the  security  given. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  a  feigned  issue  directed  by  the  court  below,  in  which 
John  Durst  was  plaintiff  and  Charles  Schilling  defendant,  to 
ascertain  how  much,  if  anything,  was  due  from  the  defendant  to 
the  plaintiff  on  a  judgment  for  $1500,  confessed  in  a  bill  single 
dated  March  3d  1860,  payable  in  five  days  after  date,  and  which 
was  entered  of  record  in  the  District  Court,  March  5th  1860. 

The  defendant  alleged  that  the  judgment  was  given  to  the 
plaintiff  for  his  protection  as  endorser ;  that  on  a  settlement  of 
their  accounts,  in  May  1860,  the  plaintiff  claimed  only  a  balance 
of  $758.28,  and  agreed,  on  receiving  a  note  for  that  amount,  to 
give  up  the  judgment-note  and  cancel  the  judgment ;  that  the 
promissory  note  was  given,  dated  May  4th  1860,  and  that  one 
Mehr,  in  the  presence  and  with  the  assent  of  the  plaintiff,  had 
written  on  the  back  of  the  certificate  of  the  judgment :  "  Phila- 
delphia, May  4th  1860.  Settlement  this  day  by  mine  hand. 
George  Mehr.    Witness:  Samuel  Heinke." 
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He  proved  by  Melir  and  Heinke  that  the  parties  had  a  settle- 
ment in  their  presence ;  that  the  sum  found  to  be  due  was  $758, 
for  which  Schilling  gave  his  note ;  that  Durst  had  said  he  had 
*'no  claim  of  the  judgment  if  he  got  all  his  money;'*  that  the 
memorandum  of  settlement  was  written  on  the  certificate  at  that 
time  as  above  stated ;  that  Durst  had  told  Schilling  and  Heinke 
to  go  to  the  prothonotary's  oflSce  and  get  the  note,  but  that  the 
prothonotary  would  not  give  it  up  to  any  one  but  Durst. 

The  defendant  also  gave  in  evidence  the  following  agreement: 
*'  This  agreement,  made  and  closed  the  the  24th  day  of  May, 

A.  D.  1860,  between  Charles  Schilling,  of  the  city  of  Philadelphia, 
dealer  in  marble,  and  John  B.  Durst,  innkeeper,  witnesseth,  that 
Charles  Schilling  doth  hereby  agree  to  build  a  substantial  brick 
house,  three  stories  high,  on  the  south  side  of  Girard  Avenue, 
west  of  Thirteenth  street,  in  the  city  of  Philadelphia  aforesaid, 
for  the  said  John  B.  Durst,  for  the  price  or  sum  of  $1000.  It 
is  further  agreed  by  the  aforesaid  party  first  herein  mentioned, 
that  he  will  have  the  said  brick  house  finished  in  three  months 
from  the  date  hereof.  It  is  also  further  agreed  and  allowed  by 
the  said  John  B.  Durst,  the  party  of  the  second  part,  that  in  case 
the  weather  is  unfavourable  during  the  aforesaid  three  months, 
that  two  weeks*  grace  shall  be  given  unto  the  said  Charles  Schil- 
ling in  building  and  finishing  the  said  building,  and  after  that 
time,  in  case  the  said  Charles  Schilling  fails  to  finish  and  deliver 
unto  the  said  John  B.  Durst,  or  his  heirs  or  any  of  them,  at  the  said 
time,  he  hereby  agrees  to  pay,  or  cause  to  be  paid,  unto  the  said 
John  B.  Durst,  the  sum  of  $20.84  per  month  until  finished,  or  at 
the  rate  of  said  rent  for  the  time  only  he  deprives  the  said  John 

B.  Durst  of  possession.  This  aforesaid  or  mentioned  sum  qf 
$1000  to  be  paid  unto  Charles  Schilling,  his  heirs  or  assigns,  by 
the  said  John  B.  Durst,  in  lawful  money  of  the  United  States, 
without  any  deduction  whatever,  as  also  the  party  of  the  second 
part,  John  B.  Durst,  agrees  and  promises,  in  addition  to  the 
JIOOO  aforesaid,  to  release,  for  ever  discharge,  and  satisfy  all 
claims,  demands,  &c.,  whatsoever  he,  the  said  John  B.  Durst, 
hath  against  the  said  Charles  Schilling,  upon  receiving  security 
to  perform  the  several  agreements  herein  named.  In  witness 
whereof,  we,  the  said  parties  of  both  parts,  have  hereunto  set  our 
hands  and  seals,  this  24th  day  of  May,  A.  D.  1860." 

To  this  was  added  a  guaranty  by  Margaret  Feitig,  for  the  per- 
formance of  the  covenants  made  on  the  part  of  Durst,  and  an 
agreement  by  Schilling  and  Mrs.  Feitig  to  indemnify  John 
Durst  of  and  from  the  payment  of  all  notes  which  were  dis- 
counted by  him  for  Schilling,  amounting  to  $620. 

He  also  proved  by  George  Geisz,  who  wrote  the  agreements, 
that  they  were  executed  together  in  his  presence;  that  they  were 
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the  result  of  some  settlement  between  the  parties,  and  were  not, 
to  his  knowledge,  about  different  matters. 

And  thereupon  requested  the  court  to  charge  the  jury : — 

1.  That  if  the  jury  believe  that  there  was  an  agreement  that 
the  judgment-note  in  question  should  be  given  up  and  cancelled 
at  or  on  the  giving  of  the  promissory  note  for  $758.28,  then  the 
yerdict  ought  to  be  for  the  defendant. 

2.  That,  if  the  understanding  between  the  parties  was  that  the 
judgment  should  be  given  up  and  cancelled,  and  the  note  of 
§758.28  was  given  in  consideration  thereof,  then  the  verdict 
should  be  for  the  defendant. 

8.  That,  if  the  jury  believe  the  testimony  of  Mehr  and  Heinke, 
then  there  was  an  agreement  to  surrender  and  give  up  the  judg- 
ment of  $1500. 

4.  The  law  favours  fair  dealing  between  parties,  and  if  Durst 
gave  up  the  receipt  for  the  judgment,  intending  to  produce  belief 
on  the  mind  of  Schilling  that  it  would  enable  him  to  have  the 
note  cancelled,  and  thereby  obtained  from  him  a  settlement 
admitting  $758.28  indebtedness,  then  the  verdict  should  be  for 
defendant. 

5.  That  the  legal  effect  of  the  agreement  of  May  24th  is  to 
release  this  judgment  and  all  other  claims  held  by  plaintiff  against 
defendant,  upon  defendant  giving  the  security  stipulated  for, 
without  regard  to  whether  the  other  terms  of  the  agreement  are 
carried  out  or  not. 

6.  It  is  of  no  importance  to  the  question  before  the  jury  whether 
the  house  mentioned  in  the  agreement  was  built  or  not,  as  the 
plaintiff  has  the  security  to  look  to. 

The  learned  judge  (Hare,  J.)  charged  as  follows  : — 

"In  answer  to  the  first  three  points,  I  say,  that  whether  the 
note  is  a  bar  to  the  action  depends  upon  whether  it  was  taken  in 
satisfaction — that  is  as  absolute  payment  of  the  judgment — or  was 
given  merely  for  the  purpose  of  fixing  the  amount  due,  and  as 
an  additional  or  collateral  security. 

"To  make  the  note  satisfaction,  there  must  have  been  an 
express  or  implied  agreement  that  it  should  be  taken  in  satisfac- 
tion of  itself,  and  without  such  agreement  it  would  not  be  satis- 
faction. I  decline  to  charge  as  requested  in  the  fourth  and  fifth 
points,  and  say  that  in  the  absence  of  evidence  that  the  agree- 
ment was  performed,  it  is  not  an  answer  to  the  plaintiff's 
claim." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiff  for  $792.39.  The  case  was  thereupon  re- 
moved into  this  court  by  the  defendant,  for  whom  the  following 
errors  were  assigned : —  , 

The  learned  judge  erred  in  not  affirming  the  defendant's  first, 
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second,  and  third  points ;  in  negativing  the  defendant's  fourth 
and  fifth  points ;  and  in  omitting  to  answer  the  sixth  point. 

George  IT.  Earh  and  Riehard  P.  White^  for  plaintiff  in  error. 
— Defendant  was  entitled  to  a  distinct  afiSrmation  of  his  first  and 
second  points :  Smith  t;.  Thompson,  2  S.  &  R.  49 ;  Powers  v. 
McFerran,  2  S.  &  R.  44;  Noble  v.  McClintock,  6  W.  &  S.  68. 
The  language  of  the  court  was  so  general  in  meaning  and  so 
technical  in  expression  as  to  mislead  a  jury,  and  that  they  were 
80  misled,  is  the  only  method  of  accounting  for  the  verdict  in 
opposition  to  the  very  full  and  uncontradicted  testimony  of  set- 
tlement, of  plaintiff's  agreement  to  surrender  the  judgment,  and 
of  his  declarations  that  he  had  no  claim  upon  it.  A  party  is 
entitled  to  a  charge  as  to  the  legal  result  of  his  evidence,  if  be- 
hoved by  the  jury :  Clark  v.  Fabor,  2  Wms.  (28  Verm.)  222.  No 
notice  was  taken  of  the  third  point,  and  points  not  answered 
may  be  considered  as  negatived  by  the  court:  Arbuckle  v. 
Thompson,  1  Wright  170.  A  negative  answer  to  this  point 
would  manifestly  have  been  error.  The  fourth  point  should 
have  been  affirmed,  for  the  law  will  not  allow  a  party  to  take 
advantage  of  his  own  wrong,  and  if  the  plaintiff  wilfully  duped 
the  defendant  into  the  belief  that  possession  of  the  prothono- 
tary's  certificate  would  enable  him  to  cancel  the  judgment,  and 
thereby  procured  from  him  the  note  for  $758.28,  this  was  an 
equitable  defence  to  the  judgment,  and  plaintiff  ought  not  to 
have  been  allowed  to  recover.  This  point  had  reference  solely 
to  the  first  settlement  between  plaintiff  and  defendant.  The  fifth 
point  had  reference  solely  to  the  second,  which  took  place  twenty 
days  afterwards,  yet  the  court  answered  them  together,  flatly 
negativing  both.'  Defendant  was  entitled  to  clear,  distinct,  and 
specific  answers  to  all  the  points,  but  they  are  nowhere  to 
be  found  in  the  charge  of  the  court :  Penna.  Railroad  Company 
V.  Zebe,  33  Penna.  St.  Rep.  318 ;  Bellas  v.  Hayes,  6  S.  &  R.  427  ; 
Shaffer  v.  Landis,  1  Id.  449;  Hamilton  v.  Minor,  2  Id.  70; 
Brown  v.  Campbell,  1  Id.  176 ;  Vincent  v.  Huff,  4  Id.  298 ;  Balti- 
more and  Ohio  Railroad  Company  v.  Holly,  14  Gratt.  (Va.)  447, 
478.  The  fifth  and  sixth  points,  negatived  by  the  court,  related 
to  the  construction  of  the  agreement  in  writing  of  May  24th. 
This  and  the  other  agreement  of  same  date  were  simultaneously 
executed  as  part  of  a  common  transaction,  and  should  therefore 
be  construed  as  one  agreement.  They  were  evidently  made  to 
close  the  dispute  as  to  the  former  settlement,  and  to  relieve  the 
defendant  of  the  judgment,  and  will  admit  of  no  construction 
but  that  suggested  by  the  points  of  defendants.  The  releasing 
clause  is  an  independent  part  of  the  agreement,  to  take  effect  at 
a  time  fixed,  upon  a  fixed  contingency,  without  reference  to  the 

6  Wr.— 9 
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completion  of  the  work,  to  wit,  upon  the  giving  of  the  security : 
Drake  v.  Garce,  22  Ala.  409.  The  words  "upon  receiving 
security,"  fix  the  time  beyond  all  question.  In  case  of  ambiguity 
the  court  will  search  for  the  true  meaning,  but  will  not  adopt  a 
construction  in  violation  of  the  letter:  Lemon  v.  Flanakan,  1 
Hemp.  32 ;  Loughor  Coal  Company  v.  Williams,  28  Eng.  Law  & 
Eq.  496.  In  this  case  both  the  extrinsic  circumstances  and  the 
terms  of  the  contract  point  clearly  to  the  construction  contended 
for  by  the  defendant. 

Walter  J.  Btbdd^  for  defendant  in  error. — 1.  The  learned 
judge  did  affirm  the  first  and  second  points;  he  merely  used 
the  words  "payment"  and  "satisfaction"  in  place  of  the  word 
"cancel,"  as  requested.  There  was  no  error  in  that.  The 
question  before  the  jury,  on  that  part  of  the  case,  was,  whether 
tne  note  had  been  accepted  in  payment  and  satisfaction  of  this 
judgment,  and  they  found  that  it  had  not  been  so  accepted.  It 
would  have  been  hard  for  them  to  have  found  otherwise,  as  the 
plaintiff*  in  error  contended  before  them  that  the  first  agreement 
of  24th  May  was  intended  to  satisfy  or  cancel  it. 

2.  No  argument  is  submitted  by  the  plaintiff  in  error  to  prove 
that  the  court  erred  in  declining  to  affirm  the  third  point.  The 
authorities  cited  show  that  the  court  negatived  this  point  by 
omitting  to  answer  it,  but  they  do  not  sustain  the  assertion  that 
error  was  committed  in  so  doing. 

8.  As  to  the  fourth  specification,  the  plaintiff*  in  error  was  not 
entitled  to  an  answer  to  this  point.  The  testimony  did  not  war- 
rant it.  He  had  confessed  a  judgment  for  $1500,  and  the  fixing 
of  the  amount  of  his  indebtechess  thereon  at  little  more  than 
half  that  sum,  was  a  benefit  to  him  and  not  a*fraud.  He  has 
not  brought  himself  within  the  principle  of  the  authorities  cited 
in  support  of  this  specification. 

4.  As  to  the  fifth  and  sixth  specifications,  it  is  submitted  that 
no  error  was  committed  by  the  court  in  declining  to  affirm  these 
points.  The  only  defence  to  this  judgment  was,  either  payment 
or  proof  of  that  which,  in  equity,  was  equivalent  thereto.  Pay- 
ment was  not  pretended,  and  it  is  submitted  that  plaintiff  in 
error  failed  to  prove  anything  which,  in  equity  or  morals,  enti- 
tled him  to  relief.  He  proved  the  execution  merely  of  an  agree- 
ment which,  as  he  asserts,  was  intended  to  settle  the  disputes 
between  himself  and  the  defendent  in  error,  but  he  failed  to 
« prove  his  performance  of  that  agreement. 

The  opinion  of  the  court  was  delivered,  March  3d  1862,  by 
Thompson,  J. — 1.  The  only  evidence  given  in  the  case  was 
by  the  plaintiff  in  error,  who  was  defendant  below,  in  order  to 
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establish  an  equitable  satisfaction  of  the  judgment  held  by  the 
defendant  in  error  against  him.  It  was  therefore  his  testimony 
that  brought  the  jury  to  find  that  the  settlement  between  the 
parties  and  note  of  the  4th  of  May  1860,  was  but  the  liquidation 
of  the  cautionary  judgment  given  by  the  defendant  to  the  plain- 
tiff. Whether  the  note  was  accepted  in  satisfaction  of  the  judg- 
ment, as  the  defendant  below  contended,  or  a  liquidation  of  the 
amount  due  on  it,  as  contended  for  by  the  plaintiff,  was  raised 
by  the  testimony,  and  was  properly  referred  to  the  jury.  There 
is  therefore  no  error  in  the  first  tluree  assignments  of  error. 

2.  The  next  matter  relied  on  by  the  defendant  below  was  the 
agreement  of  the  24th  of  May  1860.  That  was  a  contract 
between  the  parties  for  the  erection  of  a  three-story  brick  house 
by  the  defendant  for  the  plaintiff,  within  three  months  from  the 
date  of  the  contract,  for  which  the  plaintiff  was  to  pay  $1000, 
and  in  addition  thereto  to  satisfy  and  discharge  all  claims  and 
demands  which  he  held  against  the  defendant,  "  upon  receiving 
security  to  perform  the  several  agreements  therein  named."  The 
defendant  gave  the  security,  but  never  performed  any  of  the 
covenants,  and  now  seeks  to  throw  the  responsibility  of  non- 
performance on  the  personal  covenant  of  himself  and  surety. 
He  claims  that  the  agreement  satisfies  the  judgment.  We  do 
not  think  so.  The  covenants  between  the  parties  constitute  an 
entire  and  indivisible  contract,  with  mutual  and  dependent  con- 
ditions. The  defendant  could  only  claim  a  satisfaction  of  the 
judgment  by  performance.  This  he  does  not  pretend.  How, 
therefore,  can  he  claim  to  enforce  a  contract  which  is  executory, 
requiring  the  action  of  the  court  to  enforce  it,  without  a  com- 
pliance with  his  own  covenants,  which  he  must  make  conditions 
Erecedent  to  theT  enforcement  of  the  covenants  on  the  other  side  ? 
Q  other  words,  what  right  has  he  to  claim  payment  for  building 
the  house,  which  he  has  never  touched,  when  he  can  only  claim 
the  benefits  of  the  stipulated  compensation  after  the  work  is 
done  ?  There  would  be  no  equity  in  an  adjudication  which  would 
satisfy  the  judgment,  and  turn  the  plaintiff  round  to  the  covenants 
of  the  defendant  and  his  surety,  to  recover  the  money  back 
again ;  and  it  would  be  downright  wrong  to  the  surety.  We  will 
not  further  elaborate  this  view,  and,  as  we  see  nothing  wrong  in 
the  remaining  error,  the  judgment  is 

Affirmed. 
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Pott  vefi'sus  The  School  Directors  of  Pottsville. 

Parol  Grant  of  Lands  for  a  public  or  general  Csc,  controlled  hy  Acts 
and  Declarations  of  Grantor  and  uniform  Usage  of  Donees. — School 
Directors^  when  Trustees  of  Lands  granted  for  School  purposes. — 
Heir  of  Grantor^  when  incompetent  to  demand  Injunction  against 
Tru^eesfor  alleged  Breach  of  Trust. 

The  founder  of  a  town,  in  1818  dedicated,  as  an  appurtenance  to  the  town 
plot,  and  for  its  inhabitants,  a  lot  of  ground  for  a  Durial-place  and  church. 
Soon  after,  a  school-house  was  built  on  a  part  of  the  lot,  by  the  donor  and 
others,  and  it  was  so  used,  fenced  off  and  separated  from  the  burial-place  for 
more  than  forty  years :  trustees  appointed  to  take  charge  of  the  school  property 
were  succeeded  by  the  school  directors,  who  were  about  to  remove  an  old 
school  building  and  rebuild,  when  they  were  restrained  by  injunction  at  the 
suit  of  an  heir  of  the  donor,  who  alleged  a  dedication  of  the  whole  lot  for  a 
burial-place,  and  that  the  use  for  schools  was  by  sufferance,  and  not  by  right. 
On  appeal  from  decree  granting  the  injunction  it  was  Held, 

1.  That  the  use  of  a  part  of  the  lot  for  school  purposes  by  the  donor  and 
donees,  at  or  immediately  after  the  dedication  of  the  whole  for  a  burial-place, 
toother  with  their  acts  and  declarations  and  a  uniform  usage  thereafter,  were 
evidence  that  the  purpose  of  a  school  had  been  added  to  the  first  dedication, 
if  it  was  not  a  part  of  it,  so  that  in  effect,  the  ground  so  used  had  been  dedi- 
cated for  school  purposes. 

2.  Though  the  burial-place  was  for  the  inhabitants  of  the  town  plot,  yet 
tiie  use  of  the  portion  dedicated  for  school  purposes,  by  the  neighbourhood 
generally,  irrespective  of  the  limits  of  the  town  plot,  was  not  inconsistent  with 
the  dedication,  for  such  a  use  was  according  to  custom  and  the  reasonable 
intent  of  the  donor. 

3.  In  default  of  the  appointment  of  trustees  by  the  donor  to  manage  that 
part  dedicated  to  school  purposes,  for  the  benefit  of  the  inhabitants  of  the 
town  plot,  the  management  would  devolve  upon  the  school  directors  under  the 
Common  School  Law,  independent  of  the  Acts  of  Assembly  conferring  it  upon 
Uiem. 

4.  That  the  changes  in  school  territory  and  the  increased  numbers  of  pupils 
attending  the  schools,  were  consequences  of  the  natural  growth  of  the  town, 
and  were  not  such  changes  as  would  divert  the  trust  and  dedication  from  the 
purpose  of  the  original  grant. 

5.  That  the  heir  applying  for  the  injunction,  not  being  a  resident  of  the 
town,  had  no  interest  such  as  would  authorize  him  to  interfere. 

6.  That  the  courts  would  interfere  to  prevent  any  encroachment  upon  the 
borial-place,  by  the  school  directors,  whenever  attempted. 

7.  But  that  the  building  of  a  new  school-house  upon  the  portion  of  the  lot 
,  dedicated  for  school  purposes  was  not  such  an  encroachment :  hence,  the  school 

directors  had  the  rigtit  to  rebuild,  and  the  decree  of  the  court  below  restraining 
them  was  error. 

Appeal  from  the  Common  Pleas  of  Schuylkill  county. 

This  was  a  proceeding  in  equity,  on  a  bill  filed  in  the  court 
below,  by  Benjamin  Pott ;  against  the  school  district  of  the  bo- 
rough of  Pottsville,  and  Benjamin  Bannan  and  the  other  school 
directors  of  that  district. 

The  bill  set  forth  in  substance  that  in  or  about  the  year  1816, 
John  Pott,  the  father  of  complainant  and  the  proprietor  of  the 


Digitized  by  VjOOQIC 


1862.]  OF  PENNSYLVANIA.  188 

[Pott  V,  School  Directors.] 

town  of  Pottsville,  annexed  to  the  town  plot  a  lot  of  ground^ 
one  hundred  and  twenty  feet  by  two  hundred  and  thirty  feet,  on 
the  westerly  side  of  Centre  street,  &c.,  and  at  the  same  time 
dedicated  the  same  to  the  use  of  the  inhabitants  of  the  said  town 
plot,  and  of  his  descendants  and  relatives,  for  ever,  as  a  place 
for  the  burial  of  the  dead ;  and  with  other  inhabitants  contributed 
to  a  fund  for  the  purpose  of  erecting  a  small  log  building  thereon, 
for  the  temporary  accommodation  of  a  school,  and  as  a  place  for 
holding  church  services ;  that  by  the  Act  of  the  16th  March 
1839,  P.  L.  108-9,  the  title  of  the  said  lot  of  ground  was 
declared  to  be  vested  in  the  corporation  of  the  borough  of  Potts- 
ville, to  be  held  and  used  as  a  burial-ground  by  the  relatives  of 
John  Pott,  deceased,  and  the  lot-holders  and  inhabitants  of  the 
original  town  plot  of  Pottsville,  and  for  no  other  use  and  purpose ; 
that  three  trustees  were  to  be  appointed  by  the  town  council,  who 
were  to  have  the  charge  and  regulation  of  the  said  house  and  lot 
of  ground ;  that  such  trustees  continued  to  be  appointed  and  to 
discharge  their  duties  until  the  passage  of  the  supplemental  Act 
of  the  2l8t  April  1856,  P.  L.  497,  which  provided  that  the  school 
directors  aforesaid  should  take  charge  of  the  premises  and  per- 
form the  same  duties  which  were  required  of  the  said  trustees: 
that  from  the  year  1816  until  now,  the  said  lot  or  piece  of  ground 
has  been  used  by  the  inhabitants  of  the  said  town  plot  and  by 
the  relatives  of  the  said  John  Pott,  deceased,  as  a  burial-ground ; 
that  the  remains  of  complainant's  father,  mother,  brothers,  sis- 
ters, and  a  great  number  of  his  relatives,  and  of  the  residents 
and  lot-holders  in  the  said  original  town  plot,  have  been  interred 
in  said  lot — the  graves  and  tombs  numbering  many  hundreds ; 
that  if  the  defendants  should  be  permitted  to  take  and  occupy 
the  said  lot  as  proposed,  or  any  part  thereof,  the  graves  of  the 
dead  buried  therein,  and  the  tombstones  and  monuments,  would 
be  liable  to  be  desecrated,  defaced,  and  injured  by  the  children, 
employees  of  defendants,  and  others ;  that  the  school  directors, 
with  the  consent  of  the  said  trustees,  have  for  some  time  occu- 
pied and  used  the  said  log  building  as  a  public  school-house,  and 
that  several  years  ago,  with  the  said  consent,  they  erected  upon 
a  portion  of  said  lot,  a  two-story  stone  building,  which,  since  its 
completion,  has  been  used  and  occupied  as  a  public  school-house, 
and  that  they  entered  as  lessees  under  the  said  trustees,  either 
at  will  or  for  a  definite  term,  and  with  the  agreement  and  under- 
standing that  the  said  stone  building  should  be  removed  on  the 
request  of  the  said  trustees  or  their  successors ;  that  the  town 
council  of  the  borough  of  Pottsville,  with  the  consent  of  said 
trustees,  has  erected  upon  a  part  of  said  lot,  a  two-story  stone 
building,  which  has  for  a  long  time  been  used  and  occupied  as  a 
lock-up  and  fire-engine  house ;  that  it  is  the  intention  of  the 
defendants  to  remove  the  present  buildings,  and  to  erect  in  their 
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stead  a  new  school-house  or  houses,  out  of  the  general  fund  of 
school  money  raised  by  said  district  for  like  purposes,  the  house 
or  houses  to  be  for  the  use  of  the  whole  school  district  of  the 
borough  of  Pottsville  ;  that  plans  have  been  called  for  and  one 
adopted,  and  a  contract  for  a  large  brick  school-house  entered 
into ;  that  before  and  since  the  death  of  John  Pott,  numerous 
additions  to  the  said  original  town  plot  have  from  time  to  time 
been  made,  and  that  all  of  the  said  additions,  together  with  the 
original  town  plot,  are  embraced  within  the  said  school  district, 
and  that  the  said  additions  contain  three-fourths  of  the  popula- 
tion. The  bill  then  charged  that  by  virtue  of  the  original  dedi- 
cation the  whole  of  said  lot  is  vested  in  the  owners  of  the  town 
lots  within  the  original  plot,  and  the  relations  and  descendants 
of  John  Pott,  deceased,  for  the  purpose  of  burial  only ;  that  they 
have  a  private  right  of  burial  in  the  whole,  and  that  all  legisla- 
tion without  their  consent  to  divest  such  right  is  unconstitutional 
and  void,  and  prayed  for  a  decree  that  ''  the  said  defendants, 
their  agents  and  employees,  may  be  restrained  by  injunction 
from  entering  in  and  upon  the  said  lot  or  piece  of  ground,  and 
from  removing  the  buildings  now  thereon  being,  or  any  of  them, 
or  any  part  of  them,  and  from  erecting  thereon  any  new  school- 
house  or  houses,  or  any  other  building  or  buildings." 

The  answer  of  complainants  admitted  that  the  complainant  is 
a  son  and  one  of  the  heirs  of  John  Pott,  deceased ;  that  he  is  the 
owner  of  real  estate  within  the  original  town  plot  of  Pottsville, 
but  not  a  resident  therein ;  that  John  Pott,  in  or  about  the  year 
1816,  laid  out  the  original  town  plot  of  Pottsville,  and  in  1818 
or  1819  annexed  thereto  the  lot  of  ground  described  in  com- 
plainant's bill,  and  dedicated  the  same  to  the  use  of  the  inhabit- 
ants of  the  said  town  plot,  partly  for  burial  purposes  and  partly 
for  school  purposes,  and  also  for  a  church,  free  to  all  denomina- 
tions of  Christians,  according  to  the  will  of  a  majority  of  the 
inhabitants,  but  denied  that  it  was  dedicated  exclusively  as  a 
place  for  the  burial  of  the  dead.  That  in  1818  or  1819,  when 
there  were  only  six  or  seven  families  in  Pottsville,  a  trustee  or 
trustees  were  appointed,  who,  with  John  Pott,  caused  the  present 
log  school-house  to  be  erected,  which  was  occupied  as  a  school- 
house  during  the  rest  of  his  lifetime,  to  which  place  he  sent  his 
own  children  to  school,  and  that  the  same  has  ever  since  been  so 
occupied  or  kept,  a  period  of  forty  years,  with  occasional  religious 
services  therein.  That  the  front  part  of  the  lot  on  which  the 
school-house  stands  had  never  been  used  as  a  burial-ground ;  it 
is  and  has  been  for  many  years  separated  by  a  partition  fence 
from  that  portion  used  for  burial  purposes,  forming  a  distinct 
and  separate  piece  of  ground  fronting  Centre  street,  on  which 
are  erected  the  said  log  school-house,  a  lock-up  and  engine-house, 
and  a  two-story  stone  school-house.     That  tlus  appropriation  of 
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the  front  part  has  been  acquiesced  in  by  all  parties  without  com- 
plaint, until  the  filing  of  the  present  bill,  2d  May  1859.  That 
the  lock-up  and  engine-house  was  erected  in  1837  by  the  corpo- 
ration of  Pottsville,  with  the  consent  of  the  then  trustees ;  whether 
this  was  a  departure  from  the  dedication  is  not  drawn  in  question 
by  the  bill  or  decree  prayed  for.  The  Act  of  the  16th  March 
•1839,  P.  L.  108,  was  for  the  purpose  of  carrying  into  effect  the 
intentions  of  John  Pott,  deceased,  and  protecting  the  rights  of 
the  parties  as  recited  in  the  preamble ;  that  "  John  Pott  annexed 
the  lot  for  the  erection  of  a  school-house  thereon,  &c.,"  and  vested 
the  title  in  the  borough  of  Pottsville,  to  be  held  according  to  the 
intentions  of  the  donor — and  that  to  this  end  trustees  were 
appointed  by  the  corporation. 

That  in  August  1841  the  directors  of  the  public  schools  ob- 
tained permission  from  the  town  council  of  said  borough  to  build 
a  school-house  on  part  of  said  lot  adjoining  the  lock-up  house,  on 
Centre  street,  viz.  thirty-five  feet  on  Centre  street  in  width,  and 
in  depth  seventy  feet,  including  the  ground  on  the  upper  side  and 
rear  of  the  lock-up  house,  leaving  a  passage  of  ten  feet  in  rear 
of  lock-up  house.  The  council,  in  the  preamble  to  their  resolution, 
say  that  the  ground  was  given  by  John  Pott  for  the  purpose  of  a 
school-house  and  burial-ground,  and  that  no  appropriation  of  the 
ground  could  be  more  in  accordance  with  the  wishes  of  the  donor 
than  by  the  erection  of  a  large  and  convenient  school-house,  &c. 
A  two-story  stone  school-house  was  then  erected  on  the  front 

Eart  of  the  lot  by  the  school  directors  of  Pottsville,  which  school- 
ouse  has  been  peaceably  used  and  occupied  for  public  schools 
by  said  directors  for  the  period  of  eighteen  years,  and  the  log 
school-house  has  been  so  used  and  occupied  by  them  ever  since 
the  first  organization  of  the  common  school  system  in  Pottsville, 
a  period  of  twenty-three  years.  Both  buildings  continue  to  be 
used  and  occupied  as  school-houses  to  the  present  time,  without 
complaint  from  any  person  but  the  complainant.  For  a  long 
period  prior  to  the  Act  16th  March  1839,  the  inhabitants  of  the 
old  town  plot  had  neglected  to  elect  trustees ;  there  was  nobody 
to  attend  to  the  school-house  or  burial-ground,  no  funds  provided, 
the  enclosures  were  broken  down,  and  the  graves  exposed,  and 
the  dead  from  different  parts  of  the  county  buried  therein.  .  The 
trust  estate  being  without  a  trustee,  the  necessity  for  legislation 
arose.  By  the  Act  of  the  21st  April  1856,  P.  L.  497,  a  supple- 
ment to  the  above-mentioned  act,  the  school  directors  of  the 
borough  of  Pottsville  were  authorized  to  take  charge  of  the 
school-house  and  burial-cround,  and  were  made  trustees.  An- 
other change  was  effected  by  the  Act  of  the  16th  March  1859, 
P.  L.  154.  This  act  vests  the  title  to  the  lot  in  the  Pottsville 
school  district ;  authorizes  the  removal  of  the  present  buildings 
and  the  erection  in  their  stead  of  a  new  school-house  or  houses, 
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out  of  the  general  fund  of  school-money  raised  for  like  purposes, 
with  other  provisions  as  to  borrowing  money,  &c.  That  under 
this  act  the  school  directors  still  claim  the  character  of  trustees 
only,  and  to  hold  the  lot  subject  to  the  uses,  purposes,  and  intent 
of  the  original  dedication.  That  they  have  done  no  act  and 
intend  to  do  no  act  in  violation  of  the  purposes  of  the  original 
dedication.  That  the  terms  and  objects  of  the  Common  School 
Law,  as  regards  the  school-house  part  of  the  lot,  are  not  incon- 
sistent with  the  intentions  of  the  donor,  or  the  will  of  the  inhab- 
itants of  the  old  town  plot.  That  the  school  directors  will  not 
interfere  with  the  private  right  of  burial  in  that  part  which  has 
been  so  used,  but  will  preserve  and  protect  it ;  nor  will  they 
disturb  or  violate  the  depositories  of  the  dead,  but  protect  the 
graves  by  a  proper  enclosure^  from  the  depredations  to  which 
they  are  now  exposed.  The  relatives  of  some  of  the  school 
directors  are  buried  there,  and  they  feel  a  deep  interest  in  the 
protection  of  their  graves.  As  the  present  buildings  are  dilapi- 
dated, and  not  adapted  to  accommodate  the  increased  number 
of  pupils,  it  is  the  purpose  of  the  defendants  to  construct  upon 
that  part  of  the  lot  used  for  school  purposes,  a  suitable  building 
for  the  accommodation  of  female  pupils,  and  to  effect  this,  to 
remove  the  log  building,  and  as  soon  as  they  can  spare  the  two- 
story  stone  building,  remove  that  also ;  they  desire  to  erect  a 
building  for  common  school  purposes  which  will  accommodate 
the  district,  and  be  an  ornament  to  the  place,  with  a  room  for  a 
school  library,  &c.  That  they  will,  if  required,  confine  the  edu- 
cational benefits  of  the  school-houses  to  the  pupils  of  the  inhabit- 
ants of  the  old  town  plot,  and  lot-holders,  or  otherwise  execute 
the  trust  as  the  court  may  direct,  so  as  to  conform  to  the  inten- 
tions of  the  donor. 

They  averred  that  they  are  trustees  of  the  lot  de  facto  et  de 
jure;  that  they  ought  not  without  cause  to  be  ejected  from  the 
property  they  hold  in  trust,  at  the  instance  of  an  owner  of  real 
estate  of  the  old  town  plot ;  that  the  inhabitants,  amounting  to 
thousands,  who  make  no  complaint,  have  neither  appointed  a 
committee  nor  elected  trustees,  nor  is  the  appointment  of  trustees 
asked  of  the  court.  That  as  the  local  authorities,  to  whom  the 
custody  of  the  property  is  committed  by  positive  law,  as  well  as 
by  operation  of  law  in  the  absence  of  other  trustees,  they  ought 
not  to  be  ejected  or  restrained  from  taking  down  the  old  buildings 
and  erecting  more  commodious  buildings,  whenever  in  their  judg- 
ment it  may  be  necessary ;  that  in  so  doing,  as  they  intend,  they 
will  act  in  conformity  to  the  uses  and  intents  of  the  dedication 
of  the  lot  by  the  donor,  and  the  will  of  nine-tenths  of  the  donees 
or  parties  beneficially  interested — and  that  if  the  complainant 
were  in  possession  of  the  premises,  he  would  be  a  mere  intruden 

To  this  answer  a  general  replication  was  filed  by  the  complain- 
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ant,  and  the  testimony  of  numerous  witnesses  taken  before  David 
B.  Green,  commissioner.  The  court  below  (Hegins,  P.  J.),  on 
hearing  the  case,  made  a  decree,  granting  the  perpetual  injunc- 
tion prayed  for  in  the  plaintifTs  bill.  The  case  was  thereupon 
removed  into  this  court  by  the  respondents,  for  whom  the  follow- 
ing errors  were  assigned : — 

1.  The  court  erred  in  their  decree  granting  a  perpetual  injunc- 
tion against  the  defendants  as  prayed  for  in  plaintiff's  bill,  to 
wit:  that  the  said  defendants,  their  agents  and  employees,  be 
restrained  by  an  injunction  from  the  court,  from  entering  in  and 
upon  the  said  lot  or  piece  of  ground,  and  from  removing  the 
buildings  now  thereon  being,  or  any  of  them,  or  any  part  of 
them,  and  from  erecting  thereon  any  new  school-house  or  houses, 
or  any  other  building  or  buildings. 

2.  The  court  erred  in  deciding  that  the  defendants  weire  not 
the  legal  trustees  entitled  to  the  possession  of  the  lot  and  build- 
ings occupied  by  them,  thus  excluding  them  from  their  ofiSce, 
and  leaving  the  trusteeship  vacant  in  a  mode  of  proceeding  not 
recognised  by  and  contrary  to  law. 

8.  The  court  erred  in  deciding  that  the  whole  lot  in  question 
was  originally  dedicated  exclusively  for  a  burial-ground,  and  no 
part  for  school  purposes,  and  therefore  the  defendants  must  be 
ejected,  notwithstanding  they  proved  a  peaceable  and  actual  pos- 
session with  the  acquiescence  of  everybody,  for  upwards  of  twenty- 
one  years,  of  the  log  school-house,  and  of  eighteen  years  of  the 
two-story  stone  school-house. 

4.  The  court  erred  in  their  construction  of  the  Act  of  the  16th 
March  1839,  and  the  legal  effect  thereof,  in  holding  that  it 
restricts  the  right  to  use  the  lot  for  any  other  purpose  than  a 
burial-ground,  since  its  preamble  declares  that  John  Pott  an- 
nexed the  lot  of  ground  to  his  town  plot  for  the  erection  of  a 
school-house  thereon,  and  as  a  burial-ground :  P.  L.  108. 

5.  The  court  erred  in  their  construction  of  the  Act  of  the  16th 
March  1859,  in  holding  that  all  of  its  provisions  are  unconstitu- 
tional:  P.  L.  154,617. 

6.  The  court  erred  in  their  construction  of  the  Act  of  the  21st 
April  1856,  P.  L.  497,  vesting  the  trusteeship  of  the  burial- 
ground  and  school-house  in  the  school  directors  of  the  borough 
of  Pottsville. 

7.  The  court  erred  in  weighing  the  testimony,  and  in  not  dis- 
missing the  plaintiff's  bill.  , 

B,  W.  Gumming  and  John  Bannan^  for  appellants. — There  is 
nothing  in  the  law  or  the  evidence  to  warrant  the  decree  of  the 
court  below.  By  the  Act  of  2l8t  April  1856,  appellants  are  the 
legal  trustees  of  the  property,  and  entitled  to  the  possession 
until,  by  due  course  of  law,  they  are  dismissed  from  their  office. 
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The  decree  of  the  court  takes  away  from  them  all  the  estate 
which  is  the  subject-matter  of  their  trust.  Without  giving  the 
property  into  the  possession,  charge,  or  oversight  of  anybody 
else,  it  virtually  deprives  them  of  their  trusteeship.  If  they 
unlawfully  hold  or  exercise  their  office,  the  remedy  against  them 
must  be  by  writ  of  quo  warranto.  For  an  abuse  of  their  powers 
they  are  responsible  to  a  court  of  equity,  and  may  be  enjoined ; 
but  this  decree  utterly  disregards  their  rights  as  trustees,  ope- 
rating both  in  rem  and  personam.  It  deprives  them  both  of  their 
office  and  property.  The  power  of  a  trustee  over  the  legal  estate 
vested  in  him,  properly  speaking,  exists  only  for  the  benefit  of 
the  cestui  que  trust ;  as  legal  owner  he  may  do  acts  to  the  preju- 
dice of  the  rights  of  the  cestui  que  trust,  and  when  he  makes  the 
attempt  he  may  be  restrained  by  a  court  of  equity.  What  powers 
may  be  properly  exercised  over  trust  property  depends  upon  the 
nature  of  the  trust,  and  sometimes  on  the  character  and  situa- 
tion of  the  cestui  que  trust :  2  Story  Eq.  §  978.  There  is  no 
proof  that  the  defendants  have  done  anything,  omitted  anything, 
or  proposed  to  do  anything,  contrary  to  their  duty,  in  abuse  of 
their  powers,  or  to  the  prejudice  of  the  rights  of  the  cestuis  que 
trust.  To  intend  to  erect  a  new  school-house,  with  funds  raised 
for  like  purposes,  and  to  claim  the  right  to  remove  the  old  school- 
houses,  when  necessary,  for  the  benefit  of  the  pupils,  on  the  front 
part  of  the  lot  originally  dedicated  to  school  purposes,  is  the 
extent  of  the  offence  they  have  committed,  and  for  which  they 
have  incurred  the  penalty  of  ejection.  If  the  Act  of  the  16th 
March  1859  be  unconstitutional,  because  it  not  only  authorizes 
them  to  take  so  much  of  the  lot  as  may  be  required  for  school 
purposes,  but  to  mortgage  the  residue,  including  the  ashes  of  the 
donor,  and  of  the  other  ^  dead  buried  there,  why  should  they  be 
ejected  because  the  legislature  have  conferred  these  powers  upon 
them,  when  there  is  no  proof  of  their  intention  to  exercise  them, 
and  when  they  expressly  disclaim  it  ? 

If  it  be  unconstitutional,  it  does  not  repeal  or  disturb  the 
rights  of  the  defendants,  under  the  Act  of  the  21st  April  1856. 
It  is  said  that  this  act  is  also  unconstitutional,  because  it  directs 
that  the  house  or  houses  to  be  erected  shall  be  for  the  use  of  the 
whole  district  which  comprises  the  borough  of  Pottsville.  Is  it 
fair  to  assume  that  John  Pott,  when  he  annexed  the  lot  to  his 
town,  intended  to  confine  the  benefits  of  the  dedication  to  its 
original  limits  as  a  finished  town,  so  far  as  it  was  dedicated  to 
school  purposes  ?  Klinkener  v.  School  Directors,  1  Jones  447. 

The,  preamble  to  the  Act  of  1839  recognises  the  donation  of 
the  lot  for  the  erection  of  a  school-house  and  a  burial-ground. 
The  resolution  of  the  councils  of  August  3d  1841  does  the  same, 
while  they  were  the  legal  trustees  under  Act  of  March  16th 
1839.    But  the  difficulty  arising  from  the  anticipated  use  by 
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persons  without  the  bounds  of  the  plot,  is  removed  by  the  answer 
of  the  defendants,  who  expressly  say  they  will,  if  required  by 
the  court,  confine  the  educational  benefits  of  the  school-houses 
to  the  inhabitants  of  the  old  town  plot,  and  lotholders  therein. 

The  testimony  of  the  witnesses  as  to  the  declarations  of  John 
Pott,  eight  or  nine  years  after  the  town  was  laid  out,  agree  in 
saying  that  the  lot  was  given  for  a  burying-ground  and  school- 
home.  And  it  is  of  no  importance  that  the  declaration  was 
made  eight  or  nine  years  after  the  town  was  laid  out.  The  acts 
of  John  Pott  corroborate  the  truth  of  the  declarations,  for  a 
school-house  was  built  there  under  his  direction,  to  which  his 
children  were  sent  as  long  as  he  lived. 

Whether  the  Act  of  the  16th  March  1859,  P.  L.  154,  with  its 
supplement  of  the  13th  April  1859,  P.  L.  617,  providing  com- 
pensation and  redress  to  the  parties  injured  thereby,  is  constitu- 
tional or  not,  in  whole  or  part,  it  is  perhaps  unnecessary  to 
discuss  at  present,  because  the  defendants  in  their  answer  do  not 
claim  to  be  the  absolute  owners  of  the  property  under  it,  but 
claim  to  hold  the  legal  title  as  trustees,  subject  to  the  uses  of  its 
dedication,  and  the  will  of  the  cestuis  que  trust,  the  inhabitants 
of  the  old  town  plot.  They  deny  the  right  of  the  complainant 
to  eject  them,  or  otherwise  to  intermeddle  with  them  under  the 
law  and  evidence  in  this  case. 

This  proceeding  in  equity  seems  to  have  been  adopted  as  a 
substitute  for  an  action  of  ejectment.  Its  assimilation  fails  in 
one  point  only — the  plaintiff  ejects  the  defendants,  but  does  not 
recover  possession  for  himself  or  anybody  else. 

As  the  decree  of  the  court  below  is  manifestly  erroneous,  we 
have  no  doubt  of  its  reversal,  and  that  such  an  exposition  of  the 
law  will  be  given,  and  such  a  decree  made,  as  will  in  future  pro- 
tect the  defendants  in  the  exercise  of  their  lawful  rights. 

jP.  TF.  ^  J*.  Hughes  and  Wm.  L.  Whitney^  for  appellee,  in- 
sisted that  the  dedication,  by  John  Pott,  of  the  lot  in  contro- 
versy, was  exclusively  for  burial  purposes ;  that  the  enjoyment 
hitherto  for  school  purposes  was — 1.  An  arrangement  among  the 
original  parties  interested,  and  subordinate  to  the  use  of  burial. 
2.  That  it  was  originally  used  only  by  the  people  of  the  town,  as 
laid  out  by  the  donor.  3.  That  the  use  by  the  school  directors, 
prior  to  1856,  was  under  a  permission  extended  in  1841  by  the 
.  town  council  of  Pottsville,  upon  application  of  the  directors,  "  so 
far  as  they  have  the  power  and  authority  to  do ;"  which  permission 
and  control  of  the  town  council  was  thereafter  fully  recognised 
by  the  school  board.  4.  That  there  was  no  adverse  possession  at 
any  time  by  the  school  district. 

It  is  quite  immaterial  whether  the  original  dedication  of  John 
Pott  was  for  burial  purposes  only,  or  in  part  for  school  purposes ; 


Digitized  by  VjOOQIC 


140  SUPREME  COURT  [PhUadelphia 

[Pott  V,  School  Directors  J 

in  either  case  the  beneficiaries  are  the  owners  of  the  original 
town.  The  case  turns  upon  the  construction  or  constitutionality 
of  the  Acts  16th  March  1859,  and  of  13th  April  1859.  The 
court  below  held  that  it  was  not  the  intention  of  the  legislature, 
in  the  Act  of  1859,  to  destroy  the  original  dedication,  but 
that  the  school  directors  could  act  only  as  trustees  to  effectuate 
this  dedication,  and  that  as  they  proposed  to  violate  it,  they 
should  be  restrained.  The  defendants  below  maintained  that  the 
Acts  of  1859  divested  the  title  of  the  original  beneficiaries  to  the 
lot,  and  conferred  the  same  on  the  present  school  district  of 
Pottsville,  which  proposes  to  appropriate  the  same  to  its  own 
use.  If  either  the  court  or  the  defendants  below  were  right  in 
their  construction  of  the  Acts  of  1859,  the  injunction  was  pro- 
perly allowed  to  restrain  the  proposed  abuse,  for  the  legislature 
have  no  constitutional  power  to  divest  the  fee,  and  take  away 
the  rights  of  the  original  donees  and  give  them  to  others.  The 
court  below  held  that  the  legislature  acted  under  a  misapprehen- 
sion of  the  rights  of  the  parties,  and  did  not  intend  to  divest 
private  rights.  This  misapprehension  is  clear.  The  recital  in 
the  Act  of  16th  March  1859  is,  that  the  lots  "set  apart  and 
used  for  school  and  burial  purposes"  "  are  now  and  for  a  long 
time  hitherto  have  been  occupied  and  used  for  the  school  accom- 
modation of  the  whole  school  district  of  Pottsville."  And  in  the 
Act  of  13th  April  1859,  the  lot  is  described  as  "ground  dedi- 
cated by  John  Pott  to  certain  public  uses."  But  if  the  Acts  of 
1859  did  intend  to  divest  the  private  rights  of  property  in  this 
burial  lot,  then  they  are  unconstitutional — 1.  Because  they  pro- 
pose to  divest  the  fee,  and  not  merely  to  subject  the  lot  to  a 
servitude.  2.  Because  these  acts  take  private  property  for 
private  use.  And,  8.  Because  if  even  the  use  was  a  public  one, 
there  is  no  adequate  provision  for  compensation. 

The  power  of  the  legislature  to  take  private  property  for  public 
use,  is  limited  to  the  taking  merely  for  the  mm,  and  cannot  wholly 
divest  title ;  the  fee  still  remains,  and  the  "  compensation"  pro- 
vided for  by  the  constitution  is  merely  damages  for  the  public 
u%e.  The  Act  of  16th  March  1869  proposes  to  give  to  the 
school  board  the  right  to  mortgage  this  property  to  secure  a 
loan,  and  thus  the  entire  property  might  pass  into  other  private 
hands.  See  Pittsburgh  v.  Scott,  1  Barr  309 ;  Lamberton  v. 
Hogan,  2  Id.  24;  Rogers  v.  Smith,  6  Id.  86;  McMichael  et  dU 
V.  Skilton  et  a?.,  1  Harris  217 ;  Commonwealth  v.  Wood,  10  Barr 
97.  A  taking  for  the  purposes  of  a  school  district  is  not  2k  public 
use.  The  term  publie  is  strictly  applied  to  that  which  concerns 
all  the  citizens,  and  every  member  of  a  state :  Greenl.  Ev.  §  128. 
The  Act  of  16th  March  1869  wholly  omits  to  provide  the  com- 
pensation which  is  indispensable  under  the  constitution.  A 
species  of  redress  is  provided,  but  it  is  impracticable,  because  it 
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does  not  appear — 1.  Against  whom  is  this  "  application"  to  be 
made.  2.  Whether  notice  thereof  is  to  be  given.  3.  By  what  pro- 
cess the  remedy  is  to  be  attained.  4.  After  the  "  application"  made, 
what  is  the  "due  course  of  law**  to  obtain  the  "trial  by  jury  ?** 
5.  How  a  lotowner,  whose  rights  are  "  divested  or  injuriously 
affected,"  is  to  ascertain  the  hundreds  of  other  lotowners, 
similarly  situated,  to  whom  he  may  apply,  so  that  they  may  join 
in  the  "  application"  or  refusal.  6.  How  the  application  to  join 
is  to  be  made,  and  what  is  to  be  the  evidence  of  refusal.  7.  If 
some  be  non-residents,  and  cannot  be  found,  or  if  some  be 
minors,  femen  covert j  or  idiots,  with  no  legal  capacity  to  act,  and 
can  neither  join  or  refuse,  what  is  to  be  the  remedy  then? 
or  8.  Whether  all  are  to  join  in  the  *'  due  course  of  law"  proceed- 
ing, and  is  the  trial  by  jury  to  determine  the  claims  of  each,  of 
one,  or  all  ? 

It  is  scarcely  necessary  to  refer  to  the  suggestion  that  the 
school  directors  will  confine  the  benefits  of  the  new  school  build- 
ing to  the  inhabitants  or  lotholders  in  the  original  town  plot.  It 
is  sufficient  to  say  that  the  bill  and  answer  do  not  present  that 
case  to  the  court. 

The  opinion  of  the  court  was  delivered,  March  3d  1862,  by 

LowRiB,  C.  J. — ^From  the  bill,  answer,  and  testimony,  and 
especially  from  the  evidence  of  .the  acts  of  the  donor,  and  from 
the  long-continued  conduct  and  practice  of  the  donees  in  accord- 
ance with  his  acts  in  relation  to  the  property,  which  are  much 
better  evidence  than  the  loose  recollections  of  loose  conversations 
occurring  forty  years  ago,  it  seems  to  us  quite  clear  that  this  lot 
was  dedicated,  as  an  appurtenance  of  Pott*s  town  plot,  for  a 
burial-place  for  the  inhabitants  thereof,  and  perhaps  for  his  own 
descendants  also,  and  for  a  school,  and,  if  the  inhabitants  could 
agree  on  one,  for  a  church  also.  The  difficulty  arises  from  the 
dedication  not  being  in  writing.  It  was  made  about  1817,  and 
in  a  year  or  two  afterwards  a  school-house  was  erected,  and  has 
been  used  as  such  ever  since.  Very  shortly  after  the  dedication 
the  burial  part  of  the  lot  was  fenced  in,  and,  though  the  position 
of  the  fence  has  been  somewhat  changed,  it  has  never  been  so 
changed  as  to  interfere  with  the  portion  of  the  lot  where  the 
school-house  stands. 

Even  if  the  evidence  were  clear  that  the  first  oral  dedication 
was  for  a  burial-place  only,  that  would  not  prevent  a  subsequent 
change  of  its  purposes  by  the  donor  and  donees,  and  the  declara- 
tions of  the  donor,  and  the  perfectly  uniform  usage  of  the  donor 
and  donees  ever  since,  made  it  perfectly  clear  that  the  purpose 
of  a  school  was  added  directly  after  the  first  dedication,  if  it  was 
not  a  part  of  it. 

No  doubt  the  privilege  of  burying  was  confined  to  the  inhabit- 
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ants  of  the  donor's  town  plot,  and  to  his  own  family ;  but  how 
was  the  school-house  to  be  used  ?  By  the  inhabitants  of  his  town 
plot  alone  ?  It  contained  but  six  or  seven  families  when  the 
school-house  was  built.  Were  they  alone  to  have  the  privilege 
of  the  school  ?  And  the  church,  if  built,  were  the  inhabitants 
alone  to  be  allowed  to  attend  it  ?  It  is  not  usual  thus  to  limit 
the  use  of  either  churches  or  schools.  Nay,  it  is  never  done, 
except  with  schools  under  our  school  law.  Usually,  before  the 
public  school  system,  schools  were  for  all  the  neighbourhood 
that  could  be  accommodated  at  them,  and  who  were  within  such 
distance  that  they  could  conveniently  attend  them. 

And  so  we  must  presume  this  school  lot  was  used :  for  no  one 
intimates  that  it  was  used  with  any  limitation  of  the  ordinary 
custom  of  schools.  And  in  1835  the  public  school  directors  took 
charge  of  it,  as  of  course  and  of  right,  and  have  used  it  ever 
since,  without  objection  from  any  one,  for  the  schools  of  the 
whole  district.  We  infer  from  the  evidence  that  the  school  por- 
tion of  the  lot  has  been  used  for  the  benefit  of  the  neighbourhood, 
rather  than  for  the  inhabitants  of  his  town  plot,  ever  since  the 
house  was  built,  and  we  do  not  discover  that  this  is  inconsistent 
with  his  dedication,  and  common  custom  helps  to  convince  us 
that  it  was  not. 

No  doubt  he  intended  it  to  be  under  the  management  of  the 
inhabitants ;  but  he  made  no  provision  of  trustees  to  manage  it. 
In  Klinkener  v.  The  School  Directors,  1  Jones  447,  it  was  decided 
that  in  such  a  case  the  management  would  fall  on  the  school 
directors  under  the  Common  School  Law.  Here  the  legislature 
have  by  special  act  put  it  under  the  same  direction. 

And  what  interest  has  the  plaintiff  to  dispute  this  use  of  the 
property  ?  It  is  no  encroachment  on  the  right  of  burial,  but  a 
use  of  part  of  the  lot  for  the  general  purpose  intended.  It  does 
not  injure  him  that  too  many  may  be  admitted  to  the  school,  for 
he,  not  being  an  inhabitant  of  the  town,  has  no  right  of  schooling. 
It  does  not  increase  his  taxes,  but  tends  rather  to  diminish  them. 
We  do  not  see  how  he  can  object  to  its  being  used  as  heretofore ; 
the  school  directors  would  hardly  offer  to  sell  it,  and  there  is  not 
much  danger  of  any  one  buying  or  accepting  a  mortgage  on  such 
a  title. 

There  can  be  no  valid  objection  on  the  ground  of  the  increasing 
number  of  pupils  attending  the  school,  for  that  must  have  been 
in  the  hopes  of  the  original  donor  and  donees,  and  it  is  of  the 
nature  of  things  that  the  number  must  greatly  vary.  But  with 
the  growth  of  population,  a  neighbourhood,  or  a  church,  or  school 
territory,  naturally  contracts.  The  territory  that  forty  years 
ago  had  but  one  school,  may  now  in  some  instances  have  ten,  and 
yet  each  school  may  have  more  pupils.  A  trust  or  dedication 
can  hardly  be  said  to  be  diverted  from  its  purposes  by  such 
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natural  social  changes  as  this.  Equity  cannot  so  enforce  a 
dedication  as  to  make  it  conflict  with  natural,  but  only  with 
arbitrary,  changes  of  human  society,  though  these  are  not  always 
easily  distinguished. 

If  the  school  directors,  who  are  now  the  trustees  of  the  lot  for 
the  uses  to  which  it  was  dedicated,  offer  to  encroach  upon  the 
burial-ground,  no  doubt  the  court,  on  application  of  parties  inte- 
rested, will  see  that  the  boundaries  between  the  respective  parts 
shall  be  properly  defined,  fenced,  and  observed.  But  we  do  not 
see  that  the  erection  of  the  proposed  school-house  will  do  any 
wrong  to  the  plaintiff. 

Decree  of  the  Common  Pleas  reversed,  and  the  plain- 
tiff's bill  is  dismissed  at  his  costs,  and  the  cause  is 
remanded  for  execution  of  this  decree. 


Garrett  versus  Gonter. 

Fcrgery  of  Deed, — Evidence  of  when  'properly  submitted  to  the  Jury. — 
Judgment  reversed  for  erroneous  Instructions  to  Jury,  though  none  have 
been  requested, — Confirmation  of  forged  Deed,  evidence  of 

1.  In  a  set.  fa.  sur  mortgage  executed  by  an  attorney  in  fact  of  defendant 
under  a  power  of  attorney  alleged  to  be  forged,  where  the  acknowledgment, 
the  testimony  of  a  subscribing  witness,  a  deed  of  revocation,  and  a  sealed 
agreement  of  the  defendant  with  her  alleged  attorney  had  been  given  in  evi- 
dence on  the  part  of  the  plaintiff  to  show  its  genuineness,  which  was  met  by 
l^e  testimony  of  her  absence  at  the  time  and  of  alleged  experts,  admitted 
without  objection,  that  the  signature  of  the  defendant  was  not  hers.  Held,  there 
was  sufficient  evidence  on  the  question  of  the  alleged  forgery  to  be  submitted 
to  the  jury :  and  it  was  not  error  so  to  submit  it. 

2.  If  there  is  a  material  misdirection  in  the  charge  of  the  court,  it  is  suffi- 
cient ground  for  reversal,  though  no  instructions  were  asked :  and  it  is  error 
to  confine  the  attention  of  the  iury  to  one  view  of  the  case,  where  there  is 
more  than  one,  which  they  should  consider. 

3.  Where  the  mortgage  was  executed  under  the  alleged  forged  power,  in 
the  absence  of  the  defendant  from  the  country,  she  could  after  her  return 
confirm  it ;  and  her  consent  to  or  an^roval  of  It  would  be  sufficient,  though 
she  had  never  signed  the  power,  ana  it  was  a  forgery. 

4.  Hence,  where  there  was  some  evidence  that  me  aefendant  had  assented  to 
the  mortgajge  after  her  return,  by  Asking  time  for  paying  it,  by  acknowledging 
it  as  an  existing  encumbrance  in  a  sealed  agreement  between  herself  and  her 
sieged  attorney  by  which  he  bound  himself  to  take  it  off,  &c.,  there  was  such 
evidence  of  ratification  as  should  have  been  submitted  to  the  jury :  and  it  was 
error  in  the  court  below  to  charge  that  the  sole  question  was  whether  the 
letter  of  attorney  was  or  was  not  a  forgery :  and  to  find  for  the  defendant,  if 
they  believed  it  was. 

Error  to  the  District  Court  of  Philadelphia. 
This  was  a  scire  facia$  9ur  mortgage j  brought  in  the  court  below^ 
by  George  H.  Garrett  against  Elizabeth  Gonter. 
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The  writ  recited  a  mortgage  on  property  in  Tenth  street,  Phila- 
delphia, for  $5000,  dated  August  Ist  1854,  given  to  the  plaintiff 
by  the  defendant,  by  her  agent,  duly  appointed  by  letter  of 
attorney,  dated  May  23d  1854,  acknowledged  by  the  defendant, 
and  regularly  recorded.  The  pleas  were  ^^non  est  factum^  pay- 
ment with  leave,  &c.,"  upon  which  issue  was  joined. 

The  defence  was,  that  the  letter  of  attorney  under  which  the 
mortgage  was  executed  was  never  signed  by  her,  and  was  in  fact 
a  forged  instrument,  and  in  support  of  this  defence  the  testimony, 
which  is  sufficiently  stated  in  the  opinion  of  this  court,  was  offered. 

The  learned  judge  (Stroud,  J.)  before  whom  the  case  was 
tried,  after  commenting  on  the  evidence,  said  to  the  jury,  "  The 
case,  gentlemen,  is  with  you.  The  sole  question  is,  whether  the 
power  of  attorney  of  23d  May  1854  is  or  is  not  a  forgery.  If 
you  find  that  it  is,  your  verdict  must  be  for  the  defendant,  other- 
wise for  the  plaintiff.*'     This  was  the  main  error  assigned. 

There  was  a  verdict  and  judgment  for  the  defendant.  Where- 
upon the  plaintiff  sued  out  this  writ  as  above  stated. 

E,  Spencer  Miller  and  Clement  B.  Penrose,  for  plaintiff  in 
error. 

A.  Thompson,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  March  10th  1862,  by 
Strong,  J. — This  was  a  scire  facias  upon  a  mortgage  alleged 
to  have  been  executed  for  the  defendant  on  the  Ist  August  1854, 
by  George  T.  Devereux,  who  had  previously  been,  by  letter,  duly 
appointed  her  attorney  in  fact.  The  power  of  attorney,  dated 
May  23d  1854,  was  produced  on  the  trial.  It  had  been  acknow- 
ledged and  recorded,  and  it  was  large  enough  in  its  terms  to 
authorize  the  execution  and  delivery  of  the  mortgage.  But  the 
defendant  insisted  that  she  had  never  signed  it ;  that  in  fact  it 
was  a  forged  instrument.  To  sustain  her  allegations,  she  adduced 
evidence  to  show  that  she  was  not  in  Philadelphia  when  and  where 
it  appears  to  have  been  acknowledged.  She  submitted  also  the 
testimony  of  witnesses  acquainted  with  her  handwriting,  who 
thought  the  signature  was  not  hers,  and  she  called  other  wit- 
nesses, who  claimed  to  be  experts,  to  whose  competency  as  such 
no  objection  was  made,  and  they  testified  that  the  signature  ap- 
peared to  be  an  imitation,  and  unlike  other  admitted  signatures 
of  the  defendant.  On  the  other  hand,  the  plaintiff  produced  one 
of  the  subscribing  witnesses  to  the  letter  of  attorney,  who  testi- 
fied that  Mrs.  Gonter  did  sign  it.  He  also  gave  in  evidence  a 
deed  of  revocation  of  the  power  of  attorney,  dated  March  8th 
1859,  and  a  letter  addressed  to  George  T.  Devereux,  enclosing 
a  copy  of  the  revocation,  in  both  which  the  defendant  spoke  of 
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the  letter  of  attorney  as  having  been  made  by  her.  The  plain- 
tiflF  further  gave  in  evidence  a  contract  between  the  defendant 
and  Devereux,  dated  March  24th  1854,  by  which  she  agreed  to 
sell  to  him  the  house  which  was  subsequently  mortgaged.  An 
account  stated  between  the  defendant  and  Devereux  was  also 
given  in  evidence,  and  a  sealed  agreement  of  settlement,  dated 
April  30th  1859,  by  which  he  agreed  to  give  back  to  her  certain 
personal  property,  and  the  house  she  had  articled  to  sell  to  him, 
to  give  his  promissory  notes  for  a  stipulated  sum,  and  to  remove 
from  the  house  certain  encumbrances,  which  the  parties  stated 
then  rested  upon  it,  one  of  which  was  the  mortgage  upon  which 
this  Metre  facias  was  issued.  In  addition  to  this,  proof  was  sub- 
mitted that  the  plaintiff  had  been  requested  by  the  attorney  of 
Mrs.  Gonter  not  to  push  the  mortgage,  and  assured  that  it  was 
perfectly  secure. 

It  was  upon  such  evidence  that  the  case  was  submitted  to  the 
jury,  with  a  charge  from  the  learned  judge  that  the  sole  ques- 
tion was  whether  the  letter'  of  attorney  was  or  was  not  a  forgery, 
and  that  if  they  believed  the  name  of  the  defendant  to  the  said 
power  of  attorney  was  not  written  by  her,  they  should  find  a 
verdict  for  the  defendant. 

Two  errors  have  been  assigned  by  the  plaintiff.  The  first  is, 
that  the  court  erred  in  leaving  the  case  to  the  jury  at  all.  It  is 
insisted  there  was  no  competent  evidence  to  disprove  the  execu- 
tion of  the  letter  of  attorney  by  Mrs.  Gonter.  We  think,  however, 
there  was,  and  that  the  question  could  not  have  been  withdrawn 
from  the  jury.  It  may  be  that  the  evidence  on  the  part  of  the 
defendant  was  weak,  compared  with  the  direct  evidence  furnished 
by  the  acknowledgment,  the  testimony  of  the  subscribing  wit- 
ness, the  deed  of  revocation,  and  the  sealed  agreement  of  the 
defendant  with  her  alleged  attorney.  But  it  was  the  province 
of  the  jury  to  weigh  the  conflicting  evidence.  It  is  not  for  the 
plaintiff,  after  having  permitted  the  alleged  experts  to  testify 
without  objection,  and  without  any  proof  that  they  were  not 
experts,  as  they  professed  to  be,  to  aver  now  that  their  testimony 
was  not  competent.  And  even  if  he  could,  there  was  some  evi- 
dence given  by  those  who  knew  the  handwriting  of  the  defendant 
that  the  signature  was  not  hers.  Nor  was  there  anything  which 
the  court  could  have  declared  an  estoppel  against  a  denial  by  the 
defendant  that  she  had  signed  the  letter  of  attorney.  If  there 
was  anything,  it  must  have  been  in  the  deed  of  revocation,  or  in 
the  agreement  of  April  30th  1859.  These  were,  doubtless,  cogent 
evidence  that  she  had  signed  the  letter  of  attorney,  but  only 
evidence.  As  an  estoppel  the  plaintiff  could  not  use  them,  for 
he  was  neither  party  nor  privy  to  them.  The  only  advantage 
which  he  could  derive  from  them  in  this  aspect  of  the  case  was 
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to  treat  them  as  solemn  acknowledgments,  the  weight  of  which 
was  for  the  jury. 

The  second  assignment  is  that  the  court  charged  the  jury,  the 
sole  question  was  whether  the  power  of  attorney  was  forged,  and 
instructed  them  to  return  a  verdict  for  the  defendant,  if  they 
believed  it  was.  No  specific  instructions  were  asked  on  either 
side.  Omission  to  give  them  is  not  therefore  assignable  as  error. 
But  if  there  was  material  misdirection,  the  judgment  will  be 
reversed,  even  though  no  instructions  were  asked.  We  have 
always  held  it  to  be  a  fatal  error  to  confine  the  attention  of  the 
jury  to  one  view  of  the  case  when  there  is  more  than  one  which 
they  should  consider.  To  tell  them,  as  they  were  told  in  the 
present  case,  that  the  sole  question  was  whether  the  letter  of 
attorney  was  forged,  and  to  direct  them  to  find  for  the  defendant 
if  they  believed  it  was,  amounted  to  a  binding  instruction  that 
the  mortgage  had  not  been  ratified  or  adopted  by  her,  and  that 
she  was  not  estopped  from  denying  that  it  was  her  deed.  That, 
we  think,  was  more  than  should  have  been  said.  Admitting  that 
there  was  no  ratification,  or  adoption  of  the  power  of  attorney, 
and  no  estoppel  in  the  way  of  the  defendant  to  prevent  her  from 
denying  it,  which  we  think  must  be  admitted,  there  was  some 
evidence  that  she  had  assented  to  the  mortgage,  and,  by  her 
assent,  had  confirmed  what  Devereux  had  done  in  her  name. 
It  is  hardly  accurate  to  speak  of  ratifying  a  forged  instrument. 
It  may  be  adopted,  but  adoption  does  not  relate  back  and  vali- 
date prior  acts.  If  the  letter  of  attorney  was  forged  in  1864, 
no  act  of  Mrs.  Gonter  in  1859,  after  her  return  from  Europe, 
could  make  it  eflScient  from  its  date.  But  she  could  confirm  the 
mortgage,  for  that  was  executed  in  her  name  by  a  professed 
agent  acting  under  a  real  or  a  pretended  authority.  To  ratify 
that  required  no  new  consideration  from  the  mortgagee.  And 
If  the  evidence  satisfied  the  jury  that  she  had  ratified  it,  the 
plaintiff  was  entitled  to  recover,  even  though  she  had  never 
signed  the  power  of  attorney,  and  though  that  was  forged.  It 
requires  no  formality  to  ratify  what  one  has  done  in  another's 
name^  under  a  professed  agency.  Consent  to  the  act,  approval 
of  it,  is  all  that  is  essential.  Now,  in  addition  to  the  evidence 
that  Mrs.  Gonter,  through  her  attorney,  asked  time  for  payment 
of  the  mortgage,  and  assured  the  mortgagee  that  it  was  safe,  it 
was  proved  that  she  had  entered  into  a  sealed  agreement  with 
Devereux,  by  which  she  engaged  to  release  him  from  certain 
liabilities,  and  took  from  him  the  very  property  mortgaged,  with 
a  covenant  that  he  would  take  off  the  mortgage  now  in  suit,  which 
she  acknowledged  to  be  an  existing  encumbrance.  This  was  on 
the  29th  of  April  1859.  For  more  than  a  year  after  that  time  she 
suffered  the  mortgage  to  remain,  with  no  intimation  to  the  mort- 
gagee that  it  had  been  made  without  any  authority  from  her.    It 
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is  too  much  to  say  that  all  this  was  no  evidence  of  ratification, 
of  consent  to  being  bound  by  it.  In  Fitzpatrick  v.  The  School 
Commissioners,  7  Humphrey  224,  it  was  held  that  taking  a  coun- 
ter security  from  one  who  had  without  authority  acted  for  another, 
was  a  ratification  of  the  act.  There  was  more  than  that  in  this 
case.  We  need,  however,  only  say  that  the  plaintiff" 's  case  did 
not  rest  exclusively  upon  the  validity  of  the  letter  of  attorney. 
Beyond  that,  there  was  a  question  of  ratification. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Cressman's  Appeal. 

Voluntary  Agreement  as  to  Declaration  of  Trust  not  revocable  on  account 
of  Minority  or  Disability  of  some  of  the  cestuis  que  trust  irAo  joined 
in  the  Instrument, 

A  son  haying  made  a  f)arol  diTision  of  his  property,  which  was  personal, 
among  his  hrothers  and  sisters,  except  a  small  part  which  was  to  go  to  his 
mother,  then  a  widow,  died  intestate  and  without  issue :  the  mother,  though 
entitled  to  the  whole,  signed  articles  of  agreement  with  the  children  relative 
to  the  disposition  of  his  estate,  by  which  the  balance  remaining  after  takine 
out  her  portion,  was  to  be  invested,  the  interest  to  be  used  for  the  benefit  of 
an  inyalid  son,  and  the  principal  at  his  death  to  go  to  the  brothers  and  sisters 
of  the  intestate :  she  also  waived  administration,  and  agreed  that  letters 
should  be  granted  to  a  son-in-law,  which  was  done.  After  account  filed,  the 
administrator  took  the  net  estate  as  appropriated  by  the  mother,  invested  it, 
and  paid  her  the  interest  for  several  years,  for  the  use  of  her  son,  as  agreed 
on,  when  an  auditor  was  appointed  at  the  instance  of  the  mother  to  distribute 
the  fund,  before  whom  she  claimed  the  whole  balance,  as  mother  and  heir  at 
law,  repudiating  her  agreement,  on  the  ground  that  some  of  her  children  were 
minors  when  they  executed  it  with  her :  Heldf 

1.  That  the  instrument  executed  by  her,  must  be  regarded  as  an  assign- 
ment and  declaration  of  trust,  with  a  trustee  competent  to  carry  all  its  trusts 
into  complete  effect,  without  the  aid  of  a  court  of  equity. 

2.  That  as  such  declaration  of  trust,  it  was  her  own  voluntary  act,  deriving 
no  aid  from  its  execntion  by  her  children,  and  therefore  not  impaired,  because 
at  the  time  of  the  execution,  some  were  minors :  consequently  the  fund  must 
be  distributed  on  the  basis  of  the  agreement  or  declaration  of  trust. 

Appeal  from  the  Orphans*  Court  of  Montgomery  county. 

This  was  an  appeal  by  Elizabeth  Cressman  from  the  decree  of 
the  Orphans'  Court  on  the  report  of  the  auditor  appointed  to  dis- 
tribute the  balance  in  the  hands  of  William  M.  Lukens,  adminis- 
trator of  the  estate  of  Levi  J.  Cressman,  deceased. 

The  case  was  this: — Levi  J.  Cressman,  son  of  the  appellant, 
died  in  the  month  of  August,  A.  D.  1854,  leaving  surviving  him, 
his  mother,  who  was  a  widow,  and  several  brothers  and  sisters, 
most  of  them  minors.  Letters  of  administration  on  his  estate 
were  granted  to  William  M.  Lukens,  who,  on  the  29th  day  of 
September,  a.  d.  1855,  filed  an  account  in  the  register's  office  in 
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said  county  of  Montgomery,  exhibiting  a  balance  in  his  hands 
due  the  estate  of  $428.64.  On  the  27th  of  February,  a.  d.  1860, 
upon  the  petition  of  Elizabeth  Cressman,  this  appellant,  the  sur- 
viving parent  of  said  decedent,  the  court  below  appointed  an 
auditor  to  make  distribution  of  this  fund.  On  the  23d  of  May, 
A.D.  1860,  the  auditor  filed  his  report,  distributing  the  whole 
fund,  less  the  expense  of  the  audit,  to  said  Elizabeth  Cressman. 
The  right  of  Mrs.  Cressman  to  the  fund  was  contested  solely  on 
the  ground  of  the  following  agreement,  made  between  herself, 
her  children,  and  Lukens,  the  administrator : — 

"Articles  of  agreement  made  and  concluded  this  nineteenth 
day  of  tenth  month,  a.  d.  one  thousand  eight  hundred  and  fifty- 
four,  between  Elizabeth  Cressman,  of  Springfield  township,  Mont- 
gomery county,  in  Pennsylvania,  widow  of  Samuel  Cressman,  late 
of  the  same  place,  deceased,  of  the  first  part,  Elizabeth  Highley, 
Caroline  Lukens,  George  Cressman,  Jacob  Cressman,  Lewis  Cress- 
man, Anne  Cressman,  and  Cordelia  Cressman,  children  of  the  said 
Samuel  Cressman,  deceased,  and  of  the  above-named  Elizabeth 
Cressman,  of  the  second  part,  and  William  M.  Lukens,  of  the 
township  of  Whitemarsh,  in  the  county  of  Montgomery  afore- 
said, of  the  third  part: — Whereas,  Levi  Cressman,  son  of  the 
said  Samuel  and  Elizabeth  Cressman,  and  brother  of  the  several 

Eersons  pamed  as  the  party  to  the  second  part,  was  lately  badly 
urt  by  the  accidental  discharge  of  his  gun,  and  being  so  hurt, 
directed  that  his  estate  should  be  divided  between  his  brothers 
and  sisters,  excepting  fifty  dollars  thereof,  which  was  in  the 
hands  of  his  mother,  which  fifty  dollars  he  directed  that  his 
mother  should  retain,  and  after  giving  such  direction  he  soon 
after  died,  but  the  necessary  steps  and  proceedings  to  render  the 
directions  valid  as  a  nuncupative  will  have  not  been  taken,  and 
it  is  possible  would  not  have  been  suflScient,  and  if  intestate,  the 
mother,  it  is  believed,  is  the  legal  heir  to  his  estate,  which  was 
wholly  personal ;  and  whereas,  Lewis  Cressman  son  of  said  Eliza- 
beth, and  one  of  the  persons  named  in  the  party  of  the  second 
part,  is  infirm  of  body,  and  has  hardly  sufficient  income  for  his 
support,  and  has  hitherto  resided  with  his  mother;  now,  the 
agreement  of  the  parties  is  as  follows,  viz. : — The  party  of  the 
first  part  and  the  party  of  the  second  part,  hereby  agree  to  re- 
nounce their  rights  to  the  administration  of  the  estate  of  the  said 
Levi  Cressman,  deceased,  so  as  to  permit  the  said  William  M. 
Lukens,  the  party  of  the  third  part,  to  obtain  letters  of  adminis- 
tration of  the  said  estate,  and  that  the  said  estate  shall  be 
appropriated  as  follows,  viz.: — The  said  William  M.  Lukens, 
the  party  of  the  third  part,  shall  hold  the  net  estate  of  the 
said  deceased,  after  paying  the  fifty  dollars  to  Elizabeth  Cress- 
man thereout,  as  trustee,  during  the  lifetime  of  the  said  Lewis 
Cressman;  placing  the  remainder  at  interest  on  good  security 
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and  paying  the  interest  arising  thereon  annually,  for  the  benefit 
of  the  said  Lewis  Cressman ;  that  is,  during  the  lifetime  of  his 
mother ;  said  interest  to  be  paid  to  her  in  part  payment  for  her 
keeping  of  him,  and  after  her  decease,  or  when  he  shall  cease  to 
reside  with  her,  then  said  interest  to  be  paid  to  him,  the  said 
Lewis  Cressman,  during  the  remaining  term  of  his  natural  life, 
and  after  his  decease,  the  principal  sum  of  said  net  estate,  after 
deducting  said  fifty  dollars,  to  be  equally  divided  among  the 
brothers  and  sisters  of  the  said  Lewis  Cressman,  in  equal  parts 
to  each,  his  or  her  executors  or  administrators,  the  said  William 
M.  Lukens,  party  of  the  third  part,  to  have  beside  the  fees  or 
commissions  to  which  he  may  become  entitled  to  as  adminis- 
trator of  said  estate,  five  per  cent,  on  the  interest  so  collected 
and  paid  over;  and  William  M.  Lukens,  the  said  party  of  the 
third  part,  on  his  part  doth  hereby  agree  to  administer  the  said 
estate  if  letters  of  administration  thereon  shall  be  granted  unto 
him,  and  that  he  will  make  settlement  of  said  estate  within  twelve 
months  after  said  letters  shall  have  been  granted,  and  that  then 
thereafter  he  will,  as  trustee  as  above  mentioned,  place  at  interest 
the  net  estate  of  said  deceased,  the  said  fifty  dollars  excepted, 
upon  good  security,  and  annually  pay  over  the  said  interest  for 
the  benefit  of  the  said  Lewis  Cressman,  in  manner  above  men- 
tioned, viz. : — to  the  said  Elizabeth  Cressman,  so  long  as  she 
shall  live,  and  her  said  son  shall  live  with  her,  in  part  payment 
for  her  keeping  of  him,  and  after  her  decease  or  when  he  shall 
cease  to  reside  with  her,  then  that  he  will  thereafter  pay  the  said 
interest  annually  unto  the  said  Lewis  Cressman  during  his  natural 
life,  deducting  five  per  cent,  of  said  interest  for  his  trouble  of  col- 
lecting and  paying  over  the  same,  and  that  after  the  decease  of 
the  said  Lewis  Cressman,  that  he  will  pay  over  the  said  principal 
sum  of  said  net  estate  unto  the  said  Elizabeth  Highley,  Caroline 
Lukens,  George  Cressman,  Jacob  Cressman,  Anne  Cressman  and 
Cordelia  Cressman,  in  equal  parts  to  each,  or  to  his  or  her  execu- 
tors or  administrators  (the  said  fifty  dollars  originally  or  at  the 
commencement  being  paid  thereout,  to  be  deducted  from  the  said 
principal  net  estate  as  aforesaid),  and  it  is  agreed  that  if  any 
part  of  said  estate  shall  be  at  interest  during  the  year  allowed 
for  settlement  of  the  estate,  the  said  interest  shall  be  paid  to  the 
said  Elizabeth  Cressman,  in  part  payment  of  behalf  of  said  Lewis 
Cressman. 

"  In  witness  whereof  the  said  parties  to  these  presents  have 
hereunto  interchangeably  set  their  hands  and  seals  the  day  and 
year  first  above  written." 

The  auditor  decided  that  the  agreement  was  invalid,  on  the 
ground  that  some  of  the  parties  to  it  were  minors  at  the  time 
they  executed  it,  that  one  of  them  was  a  married  woman,  whose 
husband  did  not  join  in  the  agreement,  and  that  another  was  the 
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wife  of  Lukens,  the  administrator,  and  that  Lewis,  after  he  came 
of  age,  by  a  written  paper,  had  repudiated  it ;  that  as  the  agreement 
did  not  bind  all  it  bound  none,  and  was  entirely  without  consi- 
deration. He  accordingly  distributed  the  whole  of  the  fund,  less 
the  expenses  of  the  audit,  to  Elizabeth  Grossman,  with  interest 
from  April  1st  1860,  as  above  stated. 

To  this  report  the  following  exceptions  were  filed  by  the  ac- 
countant June  2d  1860: — 1.  The  auditor  erred  in  distributing 
the  entire  balance  of  the  estate,  after  payment  of  the  expenses 
of  audit,  to  Elizabeth  Grossman. 

2.  The  auditor  erred  in  repudiating  the  agreement  of  Oct.  19th 
1854,  and  in  not  distributing  the  estate  in  conformity  thereto. 

3.  The  auditor  erred  in  not  allowing  the  accountant  his  claim 
for  commissions. 

4.  The  auditor  erred  in  disallowing  the  accountant's  claim  for 
counsel  fee. 

5.  The  auditor  erred  in  disallowing  accountant's  claim  for  the 
costs  of  his  witnesses  at  the  audit. 

On  hearing,  the  court  below  recommitted  the  report  to  the 
auditor,  with  instructions  to  allow  accountant  costs  for  his  wit- 
nesses' services  and  mileage,  and  distribute  the  balance  on  the 
basis  of  the  agreement  of  Oct.  19th  1854,  except  so  much  as 
would  be  equal  to  the  share  of  Lewis  Grossman  under  said  agree- 
ment, which  share  was  awarded  to  his  mother. 

On  the  17th  of  December  1860,  an  amended  report  was  filed 
by  the  auditor,  in  which,  after  deducting  expenses  of  audit, 
distribution  was  made  as  follows : — 

"Which  said  balance  of  $385.14  your  auditor  decrees  to  be 
paid  into  the  hands  of  the  said  administrator,  to  be  invested  on 
good  security  during  the  lifetime  of  the  said  Lewis  Grossman, 
he,  the  said  administrator,  paying  the  interest  thereon  annually 
to  the  said  Elizabeth  Grossman,  less  5  per  cent.,  which  he  is  to 
retain  for  his  trouble  in  collecting  and  paying  over  the  same. 
And  that  after  the  decease  of  the  said  Lewis,  he,  the  said  admin- 
istrator, to  pay  over  the  said  $385.14  unto  Elizabeth  Highley, 
Caroline  Lukens,  George  Grossman,  Jacob  Grossman,  Ann  Gross- 
man, and  Gordelia  Grossman  (brothers  and  sisters  of  said  dece- 
dent), in  equal  parts  to  each,  or  to  his  or  her  executors  or 
administrators." 

To  this  report  the  appellant  filed  the  following  exceptions, 
December  22d  1860  :— 

1.  The  auditor  erred  in  not  making  the  distribution  in  con- 
formity with  the  instructions  of  the  court. 

2.  The  auditor  erred  in  not  awarding  to  Elizabeth  Grossman 
the  amount  directed  to  be  awarded  to  her  by  the  court. 

These  exceptions  to  the  final  report  of  the  auditor,  were  thus 
disposed  of  by  the  court : — 
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"  Now,  to  wit,  January  14th  1861,  upon  submission  of  the  ex- 
ceptions to  the  amended  report  of  the  auditor,  the  court  sustain 
the  exceptions,  and  modify  the  distribution  stated  by  the  auditor 
as  follows : — 

"  Out  of  the  balance  of  $385. 14,  left  after  payment  of  ex- 
penses as  stated  by  the  auditor,  the  sum  of  $55.02  is  distributed 
to  Elizabeth  Cressman,  in  her  capacity  as  heir  at  law  of  Lewis 
Cressman,  deceased;  and  the  remainder  of  said  balance  of 
^85.14,  being  the  sum  of  $330.12,  is  directed  to  be  invested, 
and  afterwards  divided  (subject  to  commissions  on  interest) 
as  directed  by  the  auditor  with  reference  to  said  balance  of 
8885.14." 

The  case  was  thereupon  removed  into  this  court  by  Mrs.  Cress- 
man, who  averred  that  the  court  Jbelow  erred  in  regarding  the 
agreement  as  valid,  and  in  not  awarding  to  her  the  whole  fund. 

The  errors  assigned  were: — 1.  That  the  exceptions  of  June 
2d  should  have  been  dismissed. 

2.  That  the  court  erred  in  not  decreeing  the  whole  fund,  less 
costs  of  audit,  to  Elizabeth  Cressman. 

(?.  R.  Fox  and  George  If.  Corsotij  for  appellant,  argued : — 
I.  That  the  exceptions  of  June  2d  1860  were  filed  more  than 
ten  days  after  the  filing  of  the  report,  and  were  not  warranted  by 
the  rule  of  the  court  on  that  subject :  citing,  as  the  rule  for  compu- 
ting time,  Thomas  t;.  Afflick,  4  Harris  14;  Barker  v.  Chandler, 
5  Id.  48. 

II.  That  the  agreement  October  19th  1854,  was  invalid,  because, 

1.  It  wanted  the  essential  ingredient  of  parties  able  to  con- 
tract and  to  be  contracted  with.  It  did  not  bind  Lukens's  wife 
at  all,  and  certainly  did  not  absolutely  bind  the  minors:  Hill 
r.  Roderick,  4  W.  &  S.  223.  Lewis  actually  did  repudiate 
it,  and  the  rest  could  not  be  held  to  it.  If  the  minors  had 
the  power  to  gainsay  it,  Mrs.  Cressman  had  the  same  power. 
The  married  woman,  the  wife  of  the  trustee,  could  make  no  such 
bargain  with  her  husband.  As  to  her,  the  instrument  was  simply 
void,  and  being  void  as  to  her,  it  was  void  as  to  all.  So  the  act 
of  the  other  feme  covert^  Mrs.  Highley,  was  absolutely  void.  Her 
husband  did  not  join,  his  consent  is  in  no  way  shown,  and  the 
act  was  therefore  a  nullity. 

2.  It  was  without  consideration.  The  auditor  has  expressly 
found  this  fact.  It  was  incorrectly  assumed  by  the  judge  that 
the  retaining  by  Mrs.  Cressman  of  the  $50  she  owed  the  dece- 
dent, formed  a  conaideration.  But  if  she  had  retained  her  right 
to  administer  and  to  take  under  the  intestate  law,  her  right  to 
keep  that  money  could  not  have  been  doubted.  It  is  only  on 
the  supposition  that  a  nuncupative  will  might  have  been  proved, 
that  the  slightest  spark  of  consideration  moving  to  Mrs.  Cress- 
man can  be  proved.     What  is  set  forth  in  the  agreement  is  very 
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meagre,  but  induces  the  belief  that  probate  could  not  have  been 
made :  Haus  v.  Palmer,  9  Harris  296.  The  finding  of  the  audi- 
tor conclusively  settles  that  there  was  no  real  consideration.  In 
the  face  of  that  finding,  and  of  the  plain  facts  of  the  case,  the 
seal  was  not  of  the  slightest  consequence.  But  no  court  would 
permit  Mrs.  Cressman  to  be  bound  by  such  an  agreement,  made 
with  her  children  and  her  son-in-law,  unless  satisfied  by  positive 
testimony,  that  she  was  fully  informed  of  her  rights;  that  there 
was  reasonable  ground  to  believe  that  the  will  could  be  esta- 
blished ;  and  that  she  acted  with  her  eyes  open :  Anderson's  Ap- 
peal, 12  Casey  476. 

3.  It  was  against  the  policy  of  the  law,  and  therefore  void: 
Bowers  v.  Bowers,  2  Casey  74 ;  Clippinger  v.  Hepbaugh,  5  W. 
&  S.  315;  Filson  v.  Himes,  5  Barr  456.  Part  of  the  so  called 
consideration  was  the  sale  by  Mrs.  Cressman  to  Lukens  of  her 
right  to  administer.  No  price  is  fixed,  and  it  is  impossible  to 
separate  that  from  the  value  of  the  other  interests  given  up  by 
Mrs.  Cressman. 

B.  M.  Boyer^  for  appellees. — 1.  The  court  below  entertained 
and  heard  the  exceptions  as  in  time,  and  they  had  the  discre- 
tionary right  to  do  so,  even  if  the  exceptions  had  not  been  filed 
within  the  time  prescribed  by  the  rule^  Nothing  having  been 
done  upon  the  faith  of  any  final  confirmation  of  the  auditor's 
report,  it  was  discretionary  with  the  court  to  have  allowed  the 
exceptions  to  be  filed  nunc  pro  tunc :  Daily  v.  Green,  3  Harris 
128.  The  confirmation  of  the  auditor's  report,  under  the  rules 
in  the  absence  of  exceptions,  was,  at  most,  a  decree  of  the  court. 
And  it  is  well  settled  that  the  Orphans*  Court  may,  to  prevent 
injustice,  if  it  chooses,  rehear,  modify,  revoke,  and  annul  its  own 
decrees  before  they  have  been  executed,  and,  in  some  instances, 
even  after  they  have  been  acted  upon :  George's  Appeal,  2  Jones 
262.  But  the  exceptions  were  in  time.  The  narrow  distinction 
between  the  reference  to  the  act  done  and  the  day  upon  which  it 
is  done,  has  not  yet  become  the  law  of  this  state :  Sims  v,  Hamp- 
ton, 1  S.  &  R.  411 ;  Goswiler's  Appeal,  3  Penna.  Rep.  200 ;  Harker, 
V,  Addis,  4  Barr  516.  Although  in  Thomas  v.  Afflick,  4  Harris 
14,  in  a  per  curiam  opinion,  Goswiler's  Appeal  is  doubted,  it  is 
again  expressly  referred  to  and  quoted  as  authority,  in  Barber 
V,  Chandler,  5  Harris  50,  as  is  also  the  case  of  Sims  v.  Hampton, 
1  S.  &  R.  411. 

2.  The  agreement  of  October  19th  1854  was  valid.  There 
are  two  aspects  in  which  the  instrument  may  be  viewed— -either 
as  a  contract  or  as  a  deed  of  gift  from  the  appellant  to  her 
children.     In  either  case  she  is  not  in  a  position  to  annul  it. 

3.  It  was  not  without  consideration.  The  preamble  to  the  in- 
strument itself  very  fully  sets  forth  the  motives  and  objects  of 
the  act.     The  instrument  was  not  void,  because  some  of  the 
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parties  were  minors  at  the  time,  but  only  voidable  ;  and  not  so  by 
an  adult  party  against  their  desire,  and  in  opposition  to  their 
interests.  Hill  v,  Roderick,  4  W.  &  S.  228,  cited  by  appellant, 
is  open  to  the  objection  that  it  came  a  second  time  before  the 
Supreme  Court  for  adjudication,  and  was  then  decided  the  other 
way.  See  7  Barr  95;  Brown  v.  Caldwell,  10  S.  &  R.  114;  Mc- 
Gwin  V.  Shaeffer,  7  Watts  412 ;  2  Kent's  Com.  234,  235,  236, 
237,  238.  Lewis's  repudiation  amounted  to  no  more  than  a  re- 
lease and  surrender  to  his  mother  of  his  rights  and  interests 
under  the  same,  and  to  that  extent  she  profits  by  it,  but  is  not 
prejudiced  in  the  slightest  particular.  With  respect  to  the 
married  women,  who  were  parties  to  the  instrument,  the  reply  is 
the  same.  Their  acts  were  voidable  only,  not  void.  Their  hus- 
bands have  never  objected :  Reakert  v.  Sanford,  5  W.  &  S.  168 ; 
Leeds  v.  Vail,  3  Harris  187 ;  Heilman  v.  Bouslaugh,  1  Harris  355. 
The  husband  may  repudiate  the  contract  of  the  wife,  or  the  wife 
plead  her  coverture.     Until  then  all  other  parties  are  bound. 

4.  The  instrument  created  an  executed  trust.  This  is  the 
conclusive  answer  to  the  appellant's  case.  It  sets  aside  all  ques- 
tions arising  from  the  infancy  or  coverture  of  the  beneficiaries, 
and  renders  the  question  of  consideration  equally  immaterial. 
If  there  was  no  consideration  for  her  act,  then  her  children  are 
volunteers ;  but  she  having  created  in  their  favour  an  executed, 
and  therefore  an  irrevocable  trust,  it  will  be  enforced  bv  equity 
in  their  favour  against  her.  The  signatures  of  the  children  and 
feme  coverts  are  to  be  Regarded  as  the  mere  evidence  of  their 
consent  to  receive;  for,  upon  the  appellant's  own  showing,  they 
had  nothing  to  give  in  return.  Everything  connected  with  the 
trust  is  complete.  The  trustee  has  acted  in  the  premises,  and 
has  accounted  for,  invested,  and  paid  over  the  moneys.  The 
appellant  acquiesced  for  years,  and  during  five  years  received 
and  receipted  to  the  trustee,  for  moneys  paid  to  her  in  con- 
formity with  the  objects  and  provisions  of  the  trust.  It  would  be 
against  all  the  authorities  now  to  allow  her  to  revoke  the  trust. 
See  Dennison  v.  Goehring,  7  Barr  175;  Ellison  v.  Ellison,  6 
Vesey  656 ;  1  Lead.  Ca.  in  Eq.  219  to  246 ;  Hill  on  Trustees,  2 
Am.  ed.  114  to  122 ;  Bunn  v.  Winthrop  et  al.,  1  Johns.  Ch.  Rep. 
329. 

5.  As  respects  the  presumption  of  ignorance,  Anderson's  Ap- 
peal, 12  Casey  476,  cited  by  appellant,  is  no  authority,  that 
being  a  question  of  implied  waiver  of  a  widow's  right  of  dower, 
and  not  a  case  of  express  grant.  But  the  instrument,  which  she 
seeks  to  repudiate,  with  great  clearness  and  particularity  de- 
scribes all  her  rights. 

6.  As  to  its  being  in  violation  of  public  policy^  the  case  of 
Bowers  v.  Bowers,  2  Casey  74,  has  no  analogy  to  this.  The 
arrangement  was  one  favoured  by  considerations  of  public  policy, 
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whether  we  view  it  as  a  distribution  of  a  decedent's  estate,  sub- 
stantially in  compliance  with  an  informal  last  will,  or  a  family 
settlement  which  provided  for  the  wants  of  the  weakest  and  most 
dependent  member,  or  as  an  ordinary  settlement  for  the  mainte- 
nance and  benefit  of  children.  In  either  or  any  aspect,  however, 
it  is  a  trust  executed,  and  as  such  is  beyond  recall. 

The  opinion  of  the  cottrt  was  delivered,  March  10th  1862,  by 
Read,  J. — The  doctrine  applicable  to  this  case  was  discussed 
in  In  Re  Painter's  Estate,.  16  Leg.  Int.  76,  and  to  the  cases  there 
cited  may  be  added  Scales  v.  Maude,  25  Law  J.  R.,  N.  J.  (Chanc.) 
433,  decided  by  Lord  Chancellor  Cranworth,  who  had  joined  in 
the  judgment  in  Kekewich  v.  Manning,  12  Eng.  L.  &  Eq.  Rep. 
120,  as  one  of  the  lords  justices.  There  letters  by  a  mortgagee 
to  defendants,  beneficially  interested  in  the  equity  of  redemp- 
tion, promising  that  her  executors  should  cancel  the  mortgage, 
and  containing  words  of  gift,  were  held  upon  appeal,  aflSrming 
the  decision  below,  to  be  no  defence  to  a  suit  of  foreclosure  by 
the  executors  of  the  mortgagee.  "  In  order  to  sustain  the  case 
of  the  defendants,  they  must  make  out  that  this  is  a  valid  decla- 
ration of  trust.  I  do  not  think  it  is  a  declaration  of  trust  at 
all,  and  if  it  were  a  declaration  of  trust  it  would  be  invalid,  as 
being  voluntary.  It  is  not  a  declaration  of'  trust  at  all,  but  it 
was  intended  merely  to  be  a  direction  to  the  executors.  Although 
she  speaks  of  a  gift,  there  is  no  gift  at  all,  except  a  direction  to 
the  executors,  and  that  is  obviously  revocable."  "Even  if  it 
were  a  declaration  of  trust,  it  would  be  invalid  for  want  of  con- 
sideration, for  a  mere  declaration  of  trust  by  the  owner  of  pro- 
perty in  favour  of  a  volunteer  is  altogether  inoperative,  and  the 
court  will  not  interfere  in  such  case.  The  case  is  different  where 
there  has  been  a  change  of  legal  ownership,  and  so  a  trust  has 
been  constituted.  Then  the  court  will  inquire  what  the  trjasts 
are,  but  there  is  no  authority  in  favour  of  what  the  defendants 
are  contending  for."  Kekewich  v.  Manning,  referred  to  by  the 
lord  chancellor,  was  a  marriage  settlement,  where  the  settlor  had 
by  deed  conveyed  and  assigned  her  interest,  which  was  all  she 
could  do,  in  a  fund  to  new  trustees  upon  trusts  which  eventually 
gave  the  property  to  volunteers. 

The  language  of  the  lord  chancellor  is  too  strong,  and  cannot 
be  considered  as  a  perfectly  correct  exposition  of  the  law.  In 
.  Lambe  v.  Orton,  decided  by  Vice-Chancellor  Kindersley,  on  26th 
January  1860  (1  Drew  &  Sm.  125 ;  29  L.  J.  Ch.  319 ;  1  Law  Re- 
porter  394),  where  a  letter  was  written  by  a  nephew  to  his  uncle, 
who  was  the  executor  and  trustee  of  another  uncle's  will,  the 
first  part  requesting  him  to  pay  to  his  cousin  one  third  part  of 
the  portion  of  the  personal  property  to  which  he  was  entitled 
from  his  late  uncle's  eflfects,  and  the  second  part  requesting  him. 
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to  pay  the  remaining  two-thirds  of  the  personal  effects  due  to 
him  from  his  late  uncle  to  his  uncle  George,  and  to  the  uncle  to 
whom  it  was  addressed,  it  was  held  that  the  letter  was  a  valid 
declaration  of  trust,  and  assignment  of  all  his  interest,  imme- 
diate and  expectant,  under  his  uncle's  will  to  the  parties  named 
in  the  letter. 

Mr.  Spence,  in  his  very  elaborate  work  on  the  Equitable  Ju- 
risdiction of  the  Court  of  Chancery,  vol.  2,  p.  909,  sums  up 
the  doctrine,  after  discussing  all  the  cases  prior  to  1849,  in  these 
words :  "  On  the  whole,  it  appears  that  the  only  sure  way  short 
of  a  legal  transfer,  where  that  is  practicable,  of  effecting  a  vol- 
untary transfer  to  a  stranger,  is  by  the  party  entitled  signing  a 
declaration  (a  deed  does  not  appear  to  be  necessary),  declaring 
a  trust  in  favour  of  the  intended  donee."  And  the  same  doc- 
trine is  stated  as  the  law  by  Mr.  Smith,  in  the  6th  edition  of  his 
Manual  of  Equity  Jurisprudence,  published  during  the  last  year, 
and  which  is  highly  spoken  of  in  England..  The  American 
authorities  are  collected  in  the  notes  of  Hare  and  Wallace  to  the 
cases  of  Ellison  v.  Ellison,  1  White  &  Tudor's  Leading  Cases  in 
Equity  (ed.  1859),  p.  324,  and  take  the  same  ground,  with  a  lean- 
ing in  favour  of  a  wtfe  and  child,  as  forming  a  meritorious  con- 
sideration: Dennison  v.  Goehring,  7  Barr  176;  1  Story  Eq., 
§170;  2  Id.,  §973. 

Mrs.  Elizabeth  Cressman  had  been  twice  married,  and  had 
children  by  both  husbands.  Levi  Cressman,  a  son  of  the  second 
marriage,  died  from  the  effects  of  an  accident  whilst  out  gunning, 
and  before  his  death  directed  or  desired  that  his  estate,  which 
was  personal,  and  not  exceeding  $500,  should  be  divided  amongst 
his  brothers  and  sisters,  excepting  $50  of  it,  which  was  in  the  hands 
of  his  mother,  and  which  he  directed  his  mother  should  retain. 
He  died  intestate,  unmarried,  and  without  issue,  and  his  mother  was 
of  course  entitled  to  the  whole  of  his  little  property,  and  to  the 
administration.  Under  the  circumstances  the  mother,  desirous 
of  carrying  out  the  will  of  her  son,  executed  on  the  19th  Oct.  1854, 
what  is  styled  articles  of  agreement  under  seal,  the  paper  not 
being  drawn  by  counsel,  but  by  a  friend  of  the  family.  As  Mrs. 
Cressman  was  the  entire  owner  of  the  personal  estate  of  her  son, 
and  as  many  of  her  children  were  minors  or  married  women,  this 
paper  can  only  be  regarded  as  her  own  voluntary  act,  deriving 
no  aid  from  its  execution  also  by  her  children.  By  this  deed  she 
waives  her  right  to  administration,  and  agrees  that  her  son-in- 
law,  William  M.  Lukens,  shall  take  out  letters  of  administration, 
which  was  done.  The  said  Lukens  is  to  hold  the  net  estate  of 
the  deceased,  after  paying  the  $50  thereout  to  Mrs.  Cressman, 
placing  the  remainder  at  interest  on  good  security,  paying  the 
interest  arising  thereon  annually,  for  the  benefit  of  Lewis  Cress- 
man, an  infirm  son ;  that  is,  during  the  lifetime  of  his  mother, 
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said  interest  to  be  paid  to  her  in  part  payment  for  her  keeping 
of  him,  and  after  her  decease,  or  when  he  shall  cease  to  reside 
with  her,  then  the  said  interest  to  be  paid  to  him,  the  said  Lewis 
Cressman,  during  the  remaining  term  of  his  natural  life,  and 
after  his  decease  the  principal  sum  of  said  estate  to  be  equally 
divided  among  the  brothers  and  sisters  of  the  said  Lewis 
Cressman.  William  M.  Lukens,  as  administrator,  filed  his  ac- 
count on  the  ^29th  September  1855,  which  was  confirmed  nisi 
on  the  14th  November  in  the  same  year — and  then  iis  trustee, 
according  to  the  deed,  took  the  net  estate  as  appropriated  by 
Mrs.  Cressman,  and,  as  we  suppose,  placed  it  at  interest  on 
good  security,  and  regularly  paid  over  the  interest  to  Mrs, 
Cressman,  for  the  benefit  of  her  son  Lewis,  up  to  1860,  inclu- 
sive,. On  the  27th  Februay  1860,  on  petition  of  Mrs.  Cressman, 
the  court  appointed  an  auditor  to  make  distribution  of  the 
funds.  The  auditor  disregarded  the  agreement,  and  gave  the 
funds  to  Mrs.  Cressman.  The  court  reversed  the  report  of  the 
auditor,  established  the  agreement,  and  made  a  decree  in  favour 
of  the  persons  entitled  under  it. 

After  considerable  hesitation,  we  cannot  regard  this  instrument 
in  any  other  light  than  an  assignment  and  declaration  of  trust, 
with  a  trustee  competent  to  carry  all  its  trusts  into  complete 
effect,  without  the  aid  of  a  court  of  equity.  The  fund  has  been 
in  the  hands  of  the  trustee  for  upwards  of  seven  years,  for  nearly 
the  whole  of  which  time  all  parties  seemed  contented  with  the 
arrangement,  and  its  provisions  were  entirely  fulfilled.  The  court 
below  were  therefore  right,  but  we  do  not  commit  ourselves  to 
all  the  reasons  assigned  by  them.  As  the  trust  may  last  for 
some  time,  the  court  should  see  that  the  money  is  properly 
invested,  and  if  necessary,  that  the  trustee  should  give  security. 
Decree  affirmed,  at  the  costs  of  the  appellant.(a) 


(a)  In  In  Re  Painter's  Estate,  which  was  an  appeal  from  the  decree  of 
the  Orphans'  Court  of  Westmoreland  county,  the  following  opinion  was  deli- 
vered by 

Read,  J. — Jacob  Painter  died  in  November  1855,  intestate,  unmarried, 
and  without  issue,  leaving  a  mother,  Susannah  Painter,  and  nine  brothers 
and  sisters,  of  whom  five  or  six  were  minors  at  the  time  of  his  death.  By  the 
law  of  Pennsylvania  the  personal  estate  of  the  decedent  vested  in  his  mother 
absolutely,  who  was  also  entitled  to  letters  of  administration  upon  the  estate 
of  her  son. 

By  the  consent  of  the  mother,  letters  of  administration  were  granted  to 
Georce  Mechling,  and  on  the  3Ist  December  1855,  an  agreement  was  entered 
into  between  the  administrator  and  the  mother,  which  is  the  subject  of  the 
present  contention. 

This  agreement  is  in  these  words:  "  Whereas,  Jacob  Painter,  Esq.,  late  of 
Ilempfield  township,  Westmoreland  county,  Pennsylvania,  departed  this  life 
leaving  no  issue,  but  a  mother,  sisters,  and  brothers  living.  The  said  Jacob 
Painter  left  a  considerable  personal  estate  at  his  death,  which  by  the  laws  of 
Pennsylvania  would  descend  and  come  to  his  mother,  Susannah  Painter 
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(widow),  and  whereas  by  consent  of  said  Susannah  Painter,  George  Mechling, 
of  Ilempfield  township,  lately  took  out  letters  of  administration  on  the  estate 
of  Jacob  Painter,  deceased,  whereby  the  personal  assets  of  said  deceased  are 
now  in  the  hands  of  said  G.  Mechhng,  administrator.  And  now  this  agree- 
ment witnesseth,  that  the  said  Susannah  Painter  (widow)  has  this  day  agreed 
and  doth  hereby  agree  with  the  said  George  Mechling,  administrator  as  afore- 
said, that  he  proceed  as  soon  as  convenient,  and  purchase  three  sets  of  marble 
grayestones,  with  proper  inscriptions  thereon,  and  have  them  properly  set  to 
the  graves  of  her  deceased  husband,  John  Painter,  and  her  sons  Jacob  and 
Christopher ;  and  whatever  the  expenses  may  be  for  them  and  in  erecting  the 
same,  toe  said  Susannah  agreeing  that  the  said  administrator  shall  pay  the 
aaid  expense  out  of  said  estate ;  and  the  said  Susannah  Painter  hereby  fur- 
ther agreeth  with  the  said  G.  Mechling,  administrator  as  aforesaid,  that  he  the 
said  flSministrator  paying  her  in  addition  to  the  above  expenses — when  the 
estate  is  finally  settled  up,  if  there  be  that  sum  left,  after  all  expenses  in  set- 
tling— the  sum  of  three  hundred  dollars,  for  which  sum,  paid  her  at  the  time 
aforesaid,  if  proper  assets  left.  I  now  hereby  covenant  and  agree  by  these 
presents,  to  release,  acquit,  and  for  ever  discharge  the  said  administrator,  his 
neirs,  executors,  and  administrators,  of  and  from  the  said  Jacob  Painter's 
estate,  of  all  accounts,  reckonings,  claims,  and  demands  whatever,  for  or  by 
reason  thereof.  And  further,  I  hereby  agree  with  the  said  administrator, 
after  said  sum  of  $300  paid  to  her,  and  assets  left,  I  hereby  agree  and  direct 
the  said  G.  Mechling,  administrator  aforesaid,  to  pay  the  same  over  to  the 
brothers  and  sisters  then  living,  share  and  share  alike,  of  the  said  Jacob 
Painter,  deceased,  &c.,  and  for  the  true  performance  of  all  and  every  the  cove- 
nants and  agreements  aforesaid,  each  or  the  said  parties  bindeth  themselves, 
their  heirs,  executors,  and  administrators,  and  every  of  them,  by  these  pre- 
sents. In  witness  whereof,  the  said  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals  this  3l8t  day  of  December,  a.  d.  1855. 

Susannah  Painter,      [l.  s.l 
GfiORQX  Mechling.       [l.  s.J 
"  Sealed  and  delivered  in  the  presence  of 
Harriet  Potter." 

Mrs.  Painter  married  John  Myers,  and  gave  the  administrator  two  receipts 
for  money  on  account  of  this  agreement,  the  first  dated  22d  February  1856, 
for  $50,  and  the  second  on  the  2d  April  1856,  in  these  words : — 

'*  In  pursuance  of  an  agreement  in  writing,  made  the  31st  day  of  December 
1855,  with  George  Mechling,  administrator  of  my  son  Jacob  Painter,  deceased, 
I  hereby  acknowledge  to  have  received  from  the  said  administrator,  on  the 
said  agreement,  the  sum  of  fifty  dollars,  including  all  the  personal  property 
which  was  of  said  deceased  ^excepting  the  gold  watch),  which  is  in  part  of  the 
moneys  payable  me,  by  said  agreement  with  the  administrator,  when  the 
estate  is  settled  up,  &c,  Susannah  Painter. 

"Witness,        Anna  Maria  Painter." 

Some  time  after  this  receipt,  Mrs.  Myers  gave  the  administrator,  Mechling, 
notice  not  to  pay  over  any  portion  of  the  estate  in  his  hands  to  her  children  ac- 
cording to  the  agreement  of  the  31st  December  1855,  and  that  she  revoked 
the  same. 

The  administrator  settled  his  account  to  November  Terra  1856,  and  by  the 
auditor's  report  it  appears  that  there  was  in  the  administrator's  hands  the  sum 
of  $2479.55,  which,  after  deducting  the  expenses,  left  a  clear  balance  of 
$2147.05  in  addition  to  the  $200  paid  on  account  to  Mrs.  Myers. 

The  Orphans'  Court  reversed  the  report  of  the  auditor,  giving  the  cash 
balance  to  George  Mechling,  Esq.,  in  trust  for  the  brothers  and  sisters  of  the 
said  Jacob  Painter,  deceased,  and  ordered  the  same  to  be  paid  to  Mrs.  Myers, 
from  which  decree  the  administrator  or  trustee  appealed  to  this  court. 

It  appears,  therefore,  that  on  the  31st  December  1855,  the  clear  personal 
estate  to  which  the  mother  was  entitled  amounted  to  $2347.05,  and  that  she 
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was  if^orant  of  its  value,  for  the  agreement  carefally  provides  that  the  sum 
of  $300  is  only  to  be  paid  her,  if  there  be  that  sum  left,  and  the  administrator 
ran  no  risk,  for  all  that  he  agreed  to  do  was  to  pay  her  with  her  own  money 
if  that  money  held  out.  The  result  was,  that  it,  after  the  estate  was  finally 
settled  up,  he  paid  her  then  $300  (if  proper  assets  left)  of  her  own  property, 
she  was  to  release  him  from  all  claims  and  demands  on  account  of  an  estate 
the  whole  of  which  belonged  to  her. 

In  the  same  ignorance  of  the  true  amount  of  her  estate  she  says,  "  I  hereby 
agree  with  the  said  administrator,  after  said  sum  of  $300  paid  to  her,  any 
at<sets  left,  I  hereby  agree  and  direct  the  said  G.  Mechling,  administrator 
aforesaid,  to  pay  the  same  over  to  the  brothers  and  sisters  then  living,  share 
and  share  aliie,  of  the  said  Jacob  Painter,  deceased,  &,qJ* 

It  is  clear,  then,  from  the  face  of  this  paper,  which  is  the  only  ground-work 
of  the  claim  of  the  appellant,  that  the  appellee  was  ignorant  of  the  amount  of 
the  property  vested  in  her  by  the  deatn  of  her  son.  The  administrator  did 
not  profess  to  know,  and  his  account  was  not  filed  for  nearly  eleven  months 
afterwards — when,  therefore,  she  prospectively  agreed  to  release  the  admin- 
istrator, and  directed  him  to  pay  over,  at  a  distant  period,  to  the  brothers  and 
sisters  then  living  of  her  son,  any  assets  left ;  she  did  so  in  ignorance  of  the 
most  material  fact — the  value  of  the  personal  estate  which  was  thus  the  subject 
of  future  disposition. 

Such  an  arrangement,  between  a  trustee  and  cestui  que  trusty  could  not  be 
sustained  for  a  moment,  and  its  invalidity  vitally  affects  the  voluntary  direc- 
tion to  pay  to  the  brothers  and  sisters  of  her  son,  given  in  palpable  ignorance 
of  the  extent  and  value  of  her  interest  in  the  estate  of  the  decedent. 

The  cases  cited  by  the  counsel  for  the  appellant  were  correctly  ruled  by 
this  court,  but  we  do  not  think  them  applicable  to  the  present  case.  In  De- 
lamater's  Estate,  I  "Whart.  362,  the  executed  transfer  was  an  irrevocable  gift 
of  the  stock,  and  as  no  fraud  was  proved,  the  court  refused  to  cancel  the 
assignment  and  transfer.  In  In  re  Campbeirs  Estate,  7  Barr  100,  Gibson,  C.  J., 
said,  "the  notes  in  question  could  have  been  discharged  only  by  a  sealed 
release,  or  a  parol  gift  of  them ;  the  disposition  of  them  insisted  on  by  the 
accountant  was  neither.  A  gift  U  a  contract  executed,  and  as  the  act  of  exe- 
cution is  delivery  of  possession,  it  is  of  the  essence  of  the  title.''  In  Yard  o. 
Patton,  I  Harris  278,  ther^  was  a  consideration  to  support  the  agreement, 
which  the  court  refused  to  cancel,  the  parties  perfectly  understanding  what 
they  were  doing,  and  acting  free  of  any  influence  springing  from  falsehood, 
fraud,  or  misapprehension. 

The  words  in  this  paper  are  simply  a  direction  to  pay  at  a  future  period, 
an  indefinite  amount,  which  may  or  mav  not  exist.  It  is  executory  only,  and 
without  consideration.  It  is  not  an  assignment,  nor  is  it  in  terms  or  in  spirit 
a  declaration  of  trust,  and  yet  the  court  is  called  upon  to  enforce  it,  although 
the  appellant  professes  to  desire  to  be  left  to  the  common  law. 

The  mother  is  by  law  entitled  to  the  personal  estate  of  her  son  absolutely, 
but  to  her  legal  claim  the  appellant  interposes,  not  an  assignment  or  transfer 
of  it,  but  a  voluntary  executory  paper,  without  consideration.  This  is  a  mat- 
ter of  equitable  consideration  entirely,  and  is  cognisable  in  the  Orphans' 
Court,  which  is  a  court  of  equity.  The  appellant  must  make  out  his  equitable 
right  to  this  money  in  opposition  to  the  lesal  claim  of  the  mother,  and  in  this 
we  have  already  said  he  has  not  succeeded. 

We  are  aware  that  voluntary  trusts  of  personalty  have  of  late  years  found 
much  favour  in  tbe  English  Court  of  Chancery,  and  that  a  series  of  oases  be- 
ginning in  1851,  have  established  there  that  a  valid  trust  "  arose  where  there 
was  a  complete  indication  of  a  definite  intention  to  part  with  property  in 
favour  of  another  person,  it  being  quite  immaterial  whether  that  other  person 
was  a  volunteer  or  took  for  valuable  consideration,  and  also  whether  the  inten- 
tion of  the  settlor  was  communicated  to  the  cestui  que  trust  or  not  'J*  Forbes  v» 
Forbes,  30  Law  Times  Rep.  176  (Vice-Chancellor  AVood,  November  17th 
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1857).  See  also  Moore  v,  Darton,  7  Eng.  L.  &  Eq.  134 ;  Kekewich  v.  Man- 
ning. 12  Id.  120;  Gray  v.  Gray,  13  Id.  154 ;  Paterson  r.  Murphy,  17  Id.  287  ; 
Voyle  V,  Hughes,  23  Id.  271. 

Bat  this  must  be  taken  with  the  Dertinent  qualification  stated  by  Lord 
Justice  Knight  Bruce  in  Kekewich  v.  Manning,  12  En^.  L.  &  Eq.  126  :  '*  For 
as  upon  the  one  hand,"  says  the  Lord  Justice,  **  it  is  on  legal  and  equi- 
table principles,  we  apprehend,  clear  that  a  person  sui  juris,  acting  freely, 
fairly,  and  with  sufficient  knowledge,  ought  to  nave,  and  has  it,  in  his  power 
to  make  in  a  binding  and  effectual  manner  a  voluntary  gift  of  any  part  of  his 
property,  whether  capable  or  incapable  of  manual  delivery,  whether  in  pos- 
session or  reversionary,  and  howsoever  circumstanced ;  so  on  the  other  hand 
it  is  as  clear,  generally  if  not  universally,  that  a  gratuitously  expressed  inten- 
tion, a  promise  merely  voluntary,  or,  to  use  a  familiar  phrase,  nudum  pactum, 
does  not  (the  matter  resting  there)  bind  legally  or  equitably." 

Under  any  aspect  of  the  present  case  we  do  not  think  that  Mrs.  Myers 
raade  a  valid  and  binding  transfer  to,  or  a  valid  and  binding  declaration  of 
trust,  in  favour  of  the  brothers  and  sisters  of  her  deceased  son,  and  of  coarse 
the  decree  of  the  Orphans'  Court  must  be  affirmed. 


Holmes  et  al.  versus  Johnson. 

Custom  %n  Violatum  of  Good  Morals  not  admissible  in  Evidence, — /Vc- 
sumption  of  Death  of  absent  Party, 

1.  A  custom  is  not  legal  if  contrary  to  morality,  religion,  and  the  law  of  the 
land :  but  is  unreasonable  and  therefore  not  compulsory. 

2.  In  an  ejectment  growing  out  of  a  disputed  title  to  land,  the  claimant 
being  a  negro  born  in  another  state,  the  defendant  offered  to  prove  that  in 
the  reeion  whence  the  plaintiff  came,  it  is  not  customary  for  colored  people  to 
form  legal  marriages,  and  that  the  majority  of  them  cohabit  promiscuously, 
as  well  among  free  colored  persons  as  slaves,  in  order  to  rebut  the  presumption 
of  marriage  and  legitimacy  from  cohabitation :  but  the  offer  was  r^ectea. 

Hdd,  that  as  the  testimony  would  have  tended  to  establish  a  custom  contrary 
to  public  morals  and  decency,  the  rejection  of  the  offer  was  proper.. 

3.  Where  it  appeared  that  one  entitled  te  claim  the  land  in  common  with 
the  plaintiff,  had  gone  to  sea  in  1823,  and  up  to  the  time  of  the  trial  in  1861, 
had  not  been  heard  from,  except  by  rumour  in  1832,  the  presumption,  after 
such  a  lapse  of  time,  is  that  he  was  dead :  and  the  evidence  was  held  sufficient 
to  justify  the  jury  in  so  finding. 

Error  to  the  District  Court  ot  Philadelphia.  ^ ' 
This  was  an  action  of  ejectment  brought  in  the  court  below  to 
January  Term  1862,  by  Severn  Johnson,  Samuel  Johnson,  James 
Johnson,  Rachel  Ann  Johnson,  James  Ballard,  and  Julia  Ballard, 

Ballard,  Anna  Maria  Jenkins,  Mary  Hammond,  and  Nancy 

Cooper,  against  Philip  Holmes,  James  Johnson,  Harriet  Cope- 
land,  and  John  D.  Rex,  to  recover  a  lot  of  ground  and  the  im- 
provements thereon  erected,  situate  on  the  south-east  corner  of 
Quince  and  Locust  streets,  Philadelphia. 

The  defendants  above  named  were,  at  the  time  of  bringing  suit, 
tenants  of  the  property  under  Margaret  Hogan,  who  was  admitted 
of  record  to  defend  the  action. 
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On  the  trial,  at  the  suggestion  of  the  court,  the  counsel  for  the 
plaintiff  suffered  a  nonsuit  as  to  all  the  plaintiffs  except  Severn 
Johnson. 

The  parties  plaintiff  and  defendant  were  all  coloured  persons. 
The  material  facts  were  these : — 

Levin  Ballard,  a  coloured  man  who  came  from  the  Eastern 
Shore  of  Maryland,  acquired  the  property  in  question  by  purchase 
about  the  year  1806,  and  by  his  will,  dated  August  17th  1823, 
and  proved  four  days  thereafter,  he  devised  the  same  to  his  wife 
Hagar  for  life,  with  remainder  in  fee  to  his  nephew,  Moses  Bal- 
lard. 

Moses  Ballard,  by  his  will,  dated  November  15th  1832,  and 
proved  January  29th  1833,  devised  the  property  to  his  mother 
Harriet  Ballard  for  life,  with  remainder  in  fee  to  his  brother 
Joseph  Ballard,  who  died  in  •possession  of  the  property  in  July 
1857,  intestate  and  without  issue. 

Upon  the  death  of  Joseph  Ballard,  his  mother's  sister,  Mar- 
garet Hogan  (who  defended  the  suit  as  owner),  being  his  nearest 
of  kin,  came  into  possession.  A  year  or  more  afterwards,  one 
Martha  Wise  instituted  an  ejectment  for  the  premises,  claiming 
to  be  a  granddaughter  of  Henry,  a  brother  of  Levin  Ballard ; 
and  subsequently  the  present  ejectment  was  brought,  the  plain- 
tiffs claiming  to  be  descendants  of  Mary,  a  sister  of  Levin  Bal- 
lard. 

The  suit  of  Martha  Wise  was  tried  on  the  5th  of  April  1861,  and 
resulted  in  a  general  verdict  for  the  plaintiff.  This  suit  was  tried 
on  the  9th  of  the  same  month. 

On  the  trial,  the  counsel  for  defendants  offered  to  prove : — 

"That  in  the  region  from  whence  these  people  came,  the  East- 
em  Shore  of  Maryland,  it  is  not  the  custom  for  the  coloured 
people  to  form  legal  marriages ;  that  marriage  among  them  is 
the  exception  and  not  the  rule ;  that  the  majority  of  them  co- 
habit promiscuously,  and  that  this  mode  of  promiscuous  cohabi- 
tation is  the  custom  there  among  free  coloured  persons  as  well  as 
slaves." 

The  learned  judge  before  whom  the  case  was  tried  rejected 
the  offer,  which  rejection  was  the  subject  of  the  first  bill  of 
exceptions. 

Lavinia  Johnson,  wife  of  Isaac,  a  brother  of  Severn  Johnson, 
was  called  for  the  plaintiff  and  examined  as  a  witness.  In  her 
examination  in  chief,  she  said:  "Isaac  was  my  husband;  he 
went  away  to  sea  in  1823,  and  has  not  been  heard  from  since." 
*  Upon  her  cross-examination  she  said :  "  My  husband  has  never 
been  heard  from  since  he  went  away  in  1823;  he  went  to  eea.  •  .  . 
When  I  came  to  Philadelphia  I  heard  my  husband  was  living  in 
Portland,  Maine,  and  had  another  wife  living.    I  last  heard  from 
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my  husband  in  1832.  It  was  rumoured  he  had  another  wife 
living.     I  wrote  two  letters  to  him,  but  never  got  any  answer." 

Upon  this  the  court  charged  the  jury,  that  the  presumption 
was  that  Isaac  Johnson  is  dead,  which  instruction  was  also 
excepted  to. 

Under  these  rulings  there  was  a  general  verdict  and  judgment 
for  the  plaintiffs,  whereupon  the  defendants  sued  out  this  writ, 
and  assigned  for  error  the  refusal  of  the  court  below  to  admit  the 
testimony  embraced  in  the  above  offer,  as  to  the  custom  of  coloured 
people  on  the  Eastern  Shore  of  Maryland,  and  the  instruction  to 
t]^e  jury  as  to  the  presumption  of  the  death  of  Isaac  Johnson. 

Thomas  H.  Speakman  and  £.  Spencer  Miller^  for  plaintiffs  in 
error. — 1.  The  plaintiff  below  claimed  to  be  the  lawful  heir  of 
the  blood  of  the  first  purchaser,  from  whom  the  premises  in  ques- 
tion descended ;  and  to  entitle  him  to  succeed,  strictly  speaking, 
it  would  have  been  necessary  to  show  his  relationship  by  marriage 
and  birth  through  the  ancestor  to  such  purchaser,  and  that  no 
other  heir  stood  in  the  way  of  his  claim.  Partly  owing  to  the 
great  difficulty,  in  most  cases  the  impossibility,  of  proving  the 
relationship  of  past  generations,  the  stringent  rule  of  law  is 
relaxed,  and  the  declaration  of  those  who  are  likely  to  know  the 
fact  and  have  no  interest  to  pervert  it  are  received  as  evidence ; 
and  on  the  part  of  the  plaintiff  below,  some  such  evidence  was 
received,  and  primd  facie  perhaps  it  was  sufficient. 

Because  in  all  cases  involving  the  question  of  pedigree,  proof 
of  marriage  and  birth,  by  traditionary  declaration  of  cohabitation, 
reputation,  and  acknowledgment,  presupposes  a  habit  or  usage 
of  mankind  almost  universal,  to  wit,  that  men  and  women  do  not 
cohabit  unless  they  have  been  duly  married,  and  that  they  do 
not  accept  the  responsibilities  of  rearing  children,  and  acknow- 
ledging them  to  the  world  as  their  own,  unless  they  are  born  of 
the  intercourse  resulting  from  marriage.  If  such  were  not  the 
habit  of  mankind,  evidence  of  family  tradition  could  not  be 
received  as  tending  to  establish  pedigree.  If,  therefore,  it  be 
made  to  appear  that  the  well-nigh  universal  habits  of  men  with 
reference  to  marriage,  do  not  exist  in  a  certain  district  of  coun- 
try, and  among  a  large  class  of  people  of  whom  they  who  seek 
the  benefits  of  traditionary  evidence  are  part,  the  very  founda- 
tion upon  which  rests  the  force  of  such  testimony  is  rooted  up ; 
the  legal  conclusion  which  arises  from  tradition  of  relationship  is 
rebutted,  and  proof  of  pedigree  in  that  manner  fails.  The  pre- 
sumption which  springs  from  traditionary  evidence  in  proof  of 
pedigree,  is  not  one  of  mere  law, — ^is  not  a  presumption  juris  et 
de  jure.  A  question  of  fact  enters  into  the  consideration  there- 
of, and  is  first  to  be  determined,  to  wit,  the  usages  of  men  con- 
cerning marriages.     Such  a  presumption  is  then  open  to  be 
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rebutted  by  proof  of  a  custom  differing  from  the  usual  one,  and 
applicable  to  the  case  in  hand,  or  by  counter  presumptions. 

To  raise  such  counter  presumption,  or  rather  to  destroy  the 
presumption  raised  by  the  plaintiff's  evidence,  the  defendani 
below  offered  this  evidence.  It  is  difficult  to  imagine  a  more 
conclusive  reply  to  the  plaintiff's  primd  facie  case,  and  one  which 
would  make  it  more  necessary  for  him  to  resort  to  the  strict  and 
formal  proof  of  marriage  and  legitimate  birth.  The  offer  of  evi- 
dence of  the  defendant  below  raised  none  of  the  embarrassing 
questions  as  to  when  evidence  of  a  usage  is  admissible,  or  to  what 
extent  it  must  be  shown  to  exist ;  it  was  simply  to  show  a  fact 
concerning  the  well-known  habits  of  negroes,  of  whom  the  plain- 
tiff below  was  one,  in  a  large  district  where  such  habits  were  in 
vogue,  and  from  which  district  he  and  his  alleged  ancestors  came ; 
which  fact,  when  established,  was  a  complete  rebuttal  of  the  pre- 
sumption arising  from  the  plaintiff's  evidence,  and  upon  which 
the  verdict  was  obtained.  In  excluding  such  testimony  so  offered 
by  the  defendant  below,  it  is  conceived  the  court  was  in  error. 
The  offer  was  in  consonance  with  the  theory  of  all  trials  at  law; 
it  was  pertinent  to  the  issue,  and  in  reply  to  the  plaintiff's  case. 

To  hold  a  claimant  to  strictly  formal  proof  of  pedigree  would, 
in  many  cases,  be  a  hardship  ;  but  here  the  witness  for  the  plain- 
tiff claimed  to  be  personally  acquainted  with  the  ancestors 
through  whom  title  is  derived,  and  there  could  be  no  impropriety 
in  requiring  proof  of  pedigree,  in  formal  detail,  when  the  statute 
lays  such  stress  on  legitimacy  as  to  insist  that  the  claimant  shall 
be  of  the  blood  of  the  iSrst  purchaser.  There  is  no  rational 
ground  upon  which  marriage  can  be  presumed,  when,  in  a  ma- 
jority of  instances,  marriage  does  not  occur.  It  is  upon  the 
same  principle  that  the  well-known  maxim  of  law,  "  Semel  furi- 
bundtts  semper furibundtis  prcesumitur^'*  is  founded:  Matthews' 
Presumptive  Ev.  20. 

2.  In  order  to  succeed  in  a  disputed  title  to  land,  the  claimant 
must  not  only  prove  his  relationship  with  the  iSrst  purchaser,  but 
also  that  there  is  no  one  having  an  intervening  right  inconsistent 
with  his  claim.  In  this  case  Isaac  Johnson,  if  living,  is  of  equal 
degree  with  the  plaintiff;  and  concerning  whose  alleged  death 
arises  the  remaining  question  on  the  record.  The  instructions 
of  the  court,  concerning  the  presumption  of  death  of  Isaac  John- 
eon,  arose  from  a  misconception  of  the  testimony  of  the  only 
witness  to  that  point.  The  undoubted  presumption  from  this 
testimony  is  the  continued  life  of  a  man,  who  was  living  when 
last  heard  from.  There  is  no  ground  whatever  from  which  a 
counter  presumption  could  arise.  Not  even  had  the  death  of 
Johnson  ever  been  rumoured,  and  the  length  of  time  that  had 
elapsed  since  the  person  in  question  was  heard  from,  is  very 
dimply  accounted  for  by  the  fact  that  he  lived  at  a  very  great 
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distance  from  his  wife,  and  in  an  unlawful  connection  with 
another  woman,  with  every  motive  for  keeping  beyond  the  reach 
and  knowledge  of  a  former  wife,  who  could  and  probably  would 
cause  his  arrest  on  a  criminal  charge,  when  his  whereabouts  be- 
came known  to  her. 

James  W.  Latta  and  Wm.  S.  Peiree^  for  defendants  in  error.— 
It  is  not  to  be  argued  that  a  court  would  permit  the  introduction 
of  testimony  to  establish  a  custom  or  usage  contrary  to  public 
morals  and  decency,  and  against  public  policy :  1  Bl.  Com.  76. 
In  answer  to  the  plaintiffs*  third  assignment  of  error,  they  cited 
Whiteside's  Appeal,  11  Harris  116;  Miller  v.  Beates,  3  S.  &  B. 
496 ;  Innis  v.  Campbell,  1  Rawle  893 ;  Rowe  v.  Hasland,  1  W. 
Bl.  404. 

The  opinion  of  the  court  was  delivered,  March  10th  1862,  by 

Read,  J. — The  plaintiff  and  defendants  in  this  case  are  all 
coloured  persons,  and,  on  the  trial  below,  the  defendants  offered 
to  prove,  "  That  in  the  region  from  whence  these  people  came, 
the  Eastern  Shore  of  Maryland,  it  is  not  the  custom  for  coloured 
people  to  form  legal  marriages;  that  marriage  among  them  is 
the  exception  and  not  the  rule ;  that  the  majority  of  them  co- 
habit promiscuously,  and  that  this  mode  of  promiscuous  cohabi- 
tation is  the  custom  there  among  free  coloured  persons  as  well  as 
slaves ;"  which  offer  the  court  rejected. 

A  custom,  however  ancient,  if  contrary  to  morality,  religion, 
and  the  law  of  the  land,  cannot  be  a  legal  one,  and  it  is  clearly 
unreasonable,  and  cannot  be  compulsory.  Tried  by  this  standard, 
the  rejection  of  this  offer  to  prove  such  a  custom  so  contrary  to 
the  moral  sense  of  a  Christian  community  was  eminently  proper. 
There  are,  however,  other  objections  to  the  proposed  custom  as 
stated  in  the  offer,  which  it  may  be  proper  to  consider : — 

These  persons  came,  according  to  the  evidence,  from  iear 
Snow  Hill,  on  the  Pocomoke  river,  in  Worcester  county,  which 
adjoins  Accomac  county,  on  the  Eastern  Shore  of  Virginia.  By 
the  census  of  1850,  the  slave  population  in  the  five  lower  coun* 
ties,  including  Worcester,  numbered  21,718,  while  the  free  co- 
loured amounted  to  14,544.  In  1790,  the  whole  number  of  slaves 
in  Maryland  was  103,036,  whilst  the  free  coloured  were  only  8043 ; 
whilst  in  1850,  the  slaves  were  90,368,  and  the  free  coloured 
74,723;  and  in  1860,  the  slaves  had  decreased  to  85,382,  and 
the  free  coloured,  no  doubt,  had  increased  at  least  to  an  equality, 
for  the  aggregate  free  population  had  increased  153,517  in  that 
decade. 

Now,  as  there  is  no  legal  marriage  amongst  slaves  (opinion  of 
Daniel  Dulany,  1  Maryland  Rep.  561;  Jackson  v.  Lervey,  5 
Cowen  402,  403),  it  would  have  been  easy  for  any  gentleman 
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coming  from  the  lower  part  of  the  Eastern  Shore  of  Maryland  to 
have  proved  a  very  large  portion  of  the  oflfer :  that  it  was  not  the 
custom  for  slaves  to  form  legal  marriages,  and  that  this  was  the 
rule  to  which  there  was  really  no  exception.  Such  proof  would 
have  established  the  custom  included  in  the  offer  in  the  proposi- 
tion of  twenty-one  parts  out  of  thirty-five,  and  this  would  have 
varied  at  different  periods  according  to  the  relative  proportions 
of  slave  and  free  coloured;  at  the  earliest  period,  proving  the 
custom  almost  entirely  from  the  legalized  practice  of  the  slave 
class. 

It  is  certain  that  the  institution  of  marriage  is  not  only  recog- 
nised by  the  laws  of  Maryland  as  existing  with  the  free  coloured 
race,  but  we  know  that,  amongst  slaves  in  the  slave  states,  the 
ceremony  is  often  performed,  although  not  followed  by  the  usual 
legal  consequences.  And  in  the  census  of  Maryland,  in  1850, 
under  the  head  of  marriages,  married  whites  and  free  coloured 
are  classed  together,  as  well  as  the  number  of  dwellings  and 
families  of  the  white  and  free  coloured  population. 

We  have  never  heard  of  such  a  custom  being  attempted  to  be 
proved  in  England,  although,  in  a  work  of  established  reputation, 
in  speaking  of  the  immoral  condition  of  certain  portions  of  Lon- 
don, the  following  strong  language  is  used :  "  We  could  name 
entire  quarters,  in  which  it  seems  to  be  a  custom  that  men  and 
women  should  live  in  promiscuous  concubinage ;  where  the  most 
frightful  debauchery  goes  on,  night  and  day,  in  the  lowest  public 
houses;  where  the  very  shopkeepers  make  a  profession  of 
atheism,  and  encourage  their  poor  customers  to  do  the  same :" 
London  Quarterly  Review,  April  1861,  art.  4,  p.  24. 

Lavinia  Johnson  proved  that  her  husband  Isaac  went  to  sea  in 
1823,  and  had  not  been  heard  from  since,  except  that  in  1832  it 
was,  rumoured  that  he  was  living  in  Portland,  Maine,  and  she 
wrote  two  letters  to  him,  but  never  got  any  answer.  Here  was 
an  interval  of  twenty-seven  years,  from  even  the  last  rumour  to 
the  commencement  of  this  suit,  and  this  lapse  of  time  surely 
justified  the  court  in  charging  the  jury,  "The  presumption, 
under  the  evidence,  is,  that  Isaac  Johnson  is  dead.  There  is 
sufficient  to  justify  the  jury  in  so  finding.*'  The  authorities 
upon  this  point  are  conclusive  both  in  England  and  Pennsylva- 
nia :  Nepean  v.  Knight,  2  Mees.  &  Welsby  894 ;  Doe  dem. 
Knight  V.  Nepean,  5  Sing.  86  (27  Eng.  Com.  Law)  Exch.  Cham- 
ber; Burr  V.  Sim,  4  Whart.  150;  Bradley  v.  Bradley,  Id.  173; 
Whiteside's  Appeal,  11  Harris  116. 

Judgment  affirmed. 
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Conditional  Verdict  in  Ejectment  when  proper  on  an  Executory  Contract 
for  Land. — Rescission  of,  how  established, 

1.  Wliere  one  broaght  ejectment  on  his  legal  title  against  a  defendant  in 
possession,  who  alleged  a  parol  contract  for  the  purchase  of  the  lot,  and  part 
payment  of  the  purchase-money,  the  plaintiff  is  entitled  to  a  conditional  verdict 
lor  the  balance  due  him  under  the  contract,  though  he  had  made  no  demand 
for  such  balance,  and  had  not  tendered  a  deed  before  bringing  suit. 

2.  The  defendant  cannot  set  up  encumbrances  against  the  plaintiff  to  show 
his  inability  to  make  a  clear  deed  for  the  premises,  nor  can  he  thus  defeat 
the  plaintiff  of  his  conditional  yerdict :  because  he  may  require  that  the  yerdict 
shall  be  enforced  only  on  condition  that  the  plaintiff  execute  and  file  a  proper 
deed. 

3.  Though  the  defendant  had,  as  alleged,  bought  the  lot  in  question  from  a 
third  person,  under  an  agreement  that  the  plaintiff  should  take  the  title  in 
his  own  name,  he  can,  on  paying  the  purchase-money  and  receiving  a  con- 
veyance, use  the  title  to  enforce  payment  to  himself  by  a  conditional  verdict 
in  ejectment. 

4.  An  executory  contract  for  land  maj  be  rescinded  by  parol,  but  the 
rescission  must  be  evidenced  by  acts  which  leave  no  doubt  of  the  intent, 
especially  where  the  contract  is  by  parol. 

5.  Hence,  where  the  court  below,  on  the  trial,  rejected  the  offer  of  the 

Elaintiff  to  prove  that  a  payment  made  by  the  defendant  **  on  account  of  the 
ouse  and  lot,  &c.,''  was  afterwards  by  his  knowledge  and  consent  carried  to 
his  general  credit,  in  a  separate  account,  it  was  error :  for  if  the  withdrawal 
and  change  of  payment  did  not  prove  a  rescission,  it  was  evidence  against  the 
claim  for  the  payment  of  purchase-money  by  the  defendant,  and  also  on  the 
question  of  the  amount  due  on  the  land. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  an  action  of  ejectment,  brought  March  16th  1858, 
by  George  Lauer  against  Charles  Lee,  for  *'  a  lot  of  ground  situate 
in  the  town  of  Ashland,  Butler  township,  Schuylkill  county, 
marked  in  the  town  plot  as  number  twenty-one,  and  situate  on  the 
south-western  corner  of  Second  and  Centre  streets,  containing 
twenty-five  feet  in  front  and  one  hundred  and  twenty-five  feet 
in  depth,  with  the  buildings  and  appurtenances." 

The  plaintifi*  claimed  title  through  Isaac  Burkhard,  and  gave 
in  evidence  a  deed  from  him,  dated  July  10th  1854,  for  the  con- 
sideration of  (750,  which  was  duly  recorded.  He  also  gave  in 
evidence  a  release  deed  from  John  Brock  to  said  Isaac  Burkhard 
of  the  same  date,  and  closed. 

The  defendant  rested  his  case  on  two  grounds — First,  that 
he  contracted  with  Burkhard  for  the  purchase  of  the  property, 
and  that  the  deed  was  executed  by  Burkhard  to  the  defendant, 
to  secure  the  repayment  of  the  purchase-money,  which  the 
plaintiff  had  agreed  to  advance,  and  pay  for  the  defendant; 
Second,  that  he  had  entered  into  a  parol  contract  with  the  plain- 
tiff, to  purchase  from  him  the  property  in  controversy  for  (750, 
and  had  gone  into  possession  in  pursuance  of  the  contract ;  had 
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paid  him  part  of  the  purchase-money,  and  had  made  valuable  im- 
provements ;  and  on  the  trial  gave  evidence  in  support  of  these 
points  of  defence,  among  which  were  three  receipts:  one  for 
$100,  "  on  account  of  house  and  lot  in  Ashland  ;*'  one  for  $55,  and 
one  for  $150,  in  which  there  was  no  mention  made  of  the  ac- 
count on  which  the  money  named  therein  was  paid. 

After  the  defendant  had  closed  his  testimony,  the  plaintiff 
offered  to  prove  that  the  $100  which  defendant  alleged  he  had 
paid  to  plaintiff  July  2d  1855,  on  account  of  the  house  and  lot, 
was  afterwards,  with  the  knowledge  and  consent  of  defendant, 

Sassed  to  the  credit  of  his  general  account  for  goods  sold  and 
elivered,  for  the  purpose  of  showing  a  rescission  or  abandon- 
ment of  the  agreement  set  up  by  defendant,  and  also  to  show 
that  he  had  no  equity  which  could  be  enforced  in  chancery.  This 
was  objected  to  by  defendant's  counsel,  on  the  ground  that  the 
only  legal  effect  or  purpose  of  such  evidence  is  to  divest  the 
equitable  title  vested  by  the  first  payment  of  the  purchase-money, 
possession  taken,  continued,  and  maintained,  and  the  erection  of 
valuable  improvements.  The  court  below  sustained  the  objec- 
tion, and  rejected  the  evidence. 

The  plaintiff  then  proceeded  to  give  in  evidence  other  matters 
tending  to  answer  the  defence,  which  are  not  material  so  far  as 
regards  the  errors  assigned  in  this  court.  After  the  evidence 
had  been  closed  on  both  sides,  the  counsel  for  plaintiff  claimed 
that  the  court  might  direct  a  conditional  verdict  in  this  case. 

The  defendant  thereupon  asked  the  court  to  exercise  its  dis- 
cretion, and  permit  him  to  show,  by  the  judgments  and  mortgages 
of  record  against  George  Lauer,  that  he  has  not,  since  suit 
brought,  since  1856,  been  in  a  situation  to  give  the  defendant  a 
title  to  the  land  upon  a  delivery  of  the  deed. 

The  plaintiff  objected,  because  the  case  has  closed,  and  the 
argument  been  gone  into,  and  the  discretion  which  the  court  are 
called  upon  to  exercise  is  unusual  and  injurious  to  plaintiff,  who 
could  not  foresee  this  offer,  and  was  taken  by  surprise ;  and  because 
also,  the  evidence  offered  was  irrelevant,  and  will  not  change  the 
legal  questions  arising  in  the  case. 

But  the  court  permitted  the  evidence  to  be  given.  At  the  close 
of  the  case  the  plaintiff  requested  the  court  to  charge  the  jury, 
as  follows : 

1.  The  agreement,  if  any  existed  between  plaintiff  and  de- 
fendant, to  sell  the  premises  in  dispute,  resting  in  parol,  was 
within  the  Statute  of  Frauds,  and  therefore  void,  and  no  perform- 
ance having  been  shown  sufficient  to  take  the  case  out  of  the 
statute,  the  plaintiff  is  entitled  to  recover. 

2.  That  the  declarations  and  letters  of  the  plaintiff,  as  shown 
by  the  testimony,  are  not  sufficient  in  the  law  to  create  a  trust 
in  favour  of  Charles  Lee,  if  the  jury  find  the  purchase-money 
was  not  paid  or  tendered  by  him. 
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8.  That  the  defendant  cannot  retain  the  possession  of  the  pre- 
mises in  dispute  against  the  legal  will,  without  having  tendered 
payment  of  the  purchase-money  with  interest,  and  the  verdict 
should  be  for  the  plaintiff. 

4.  And  on  the  whole  testimony  in  the  cause  the  verdict  should 
be  for  the  plaintiff. 

5.  That  if  the  jury  believe,  from  the  testimony  in  the  cause, 
that  George  Lauer  purchased  the  premises  on  his  own  account, 
with  the  understanding  and  agreement  with  Lee  that  Lauer  would 
sell  to  Lee  when  he  could  pay  for  the  property,  and  it  appearing 
that  Lee  has  not  paid,  nor  offered  to  pay,  he  has  no  equity  suflS- 
cient  to  resist  the  legal  title  of  the  plaintiff. 

6.  That  the  defendant  not  having  paid  nor  offered  to  pay  the 
purchase-money,  and  not  being  willing  nor  ready  to  perform  his 
agreement,  has  no  right  to  a  conveyance,  and  equity  will  not 
protect  his  possession — at  least  he  can  have  but  a  conditional 
verdict. 

7.  That  the  alleged  purchase  by  Charles  Lee  of  the  land  in 
question  is  void,  under  the  fourth  section  of  the  Act  of  22d  April 
1856,  in  relation  to  a  parol  grant,  or  assignment  of  land. 

The  court  submitted  the  questions  of  fact  relied  on  by  the 
defendant,  charging,  under  the  first  ground  of  defence,  that  if  it 
was  believed,  then  the  plaintiff  was  a  trustee,  holding  the  legal 
title  for  the  defendant,  and  would  not  be  entitled  to  a  verdict, 
not  having  demanded  the  purchase-money,  or  tendered  a  deed 
for  the  premises.  On  the  second  point  of  defence  above  men- 
tioned, the  court  charged,  if  it  was  believed  (and  there  was  or 
could  be  little  doubt  of  it),  their  verdict  should  be  for  the  de- 
fendant. 

All  the  plaintiff's  points  were  negatived  except  the  fifth,  which 
was  affirmed. 

The  plaintiff's  claim  to  a  conditional  verdict  was  also  refused. 

Tinder  these  instructions  there  was  a  verdict  and  judgment  for 
the  defendant.  Whereupon  the  plaintiff  sued  out  this  writ,  and 
assigned  as  reasons  for  reversing  the  judgment, 

1.  That  the  court  erred  in  rejecting  the  offer  of  plaintiff  to 
prove  that  the  $100  paid  by  Lee  to  Lauer  on  account  of  "  house 
and  lot  in  Ashland"  was  afterwards,  with  the  knowledge  and 
consent  of  the  defendant,  carried  to  his  general  credit  on  a  sepa- 
rate account,  for  merchandise  sold  him  by  plaintiff,  as  evidence 
to  show  a  rescission  or  abandonment  of  the  agreement  set  up  by 
the  defendant. 

2.  In  overruling  the  objections  of  plaintiff's  counsel  to  defend 
ant's  offer  to  show  by  the  judgments  and  mortgages  of  record 
against  George  Lauer  that  he  has  not,  since  suit  brought,  since 
1856,  been  in  a  situation  to  give  the  defendant  a  title  to  the  land 
upon  a  delivery  of  the  deed. 
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8.  In  answering  the  first,  second,  third,  fourth,  sixth,  and 
seventh  points  of  the  plaintiff  in  the  negative. 

4.  In  charging  the  jury  as  follows :  "If  the  jury  are  satisfied, 
from  the  evidence,  that  these  allegations  are  sustained,  the 
plaintiff  is  a  trustee  holding  the  legal  title  for  the  defendant, 
and  would  not  be  entitled  to  a  verdict  in  this  action,  because  he 
has  not  demanded  the  purchase-money,  or  tendered  to  the  de- 
fendant a  deed  for  the  premises." 

5.  In  charging  as  follows :  "  The  second  ground  of  defence  is, 
that  the  defendant  entered  into  a  parol  contract  with  the  plain- 
tiff to  purchase  from  him  the  property  in  controversy  for  $750, 
entered  into  possession  in  pursuance  of  the  contract,  paid  him 
part  of  the  purchase-money,  and  made  valuable  improvements. 
This  defence  is  so  clearly  sustained  by  the  evidence  that  the 
counsel  have  not  thought  proper  to  address  you  upon  the  facts. 
Yet  it  is  the  duty  of  the  court  to  submit  the  facts  to  the  decision 
of  the  jury.  And  if  you  believe  that  this  second  ground  of 
defence  is  sustained  by  the  evidence,  you  ought  to  render  a  ver- 
dict for  the  defendant.** 

6.  In  charging  as  follows :  "  The  plaintiff *8  counsel  contends 
that  he  is  at  least  entitled  to  a  verdict  in  his  favour  to  be  released 
upon  payment  of  the  balance  of  purchase-money  and  interest  due 
by  defendant.  But  we  cannot  agree  with  them.  This  action 
was  not  brought  to  enforce  the  agreement,  and  compel  the  pay- 
ment of  the  purchase-money.  The  plaintiff  has  repudiated  the 
alleged  agreement  with  the  defendant,  and  sought  to  recover  the 
absolute  possession  of  the  premises  in  the  opening  of  this  case 
to  the  jury,  and  during  the  trial,  until  the  evidence  is  closed.  If . 
he  had  made  the  demand  at  the  inception  of  the  suit  that  he  now 
makes,  and  tendered  the  defendant  a  proper  deed  of  conveyance, 
the  defendant  might,  and  undoubtedly  would,  have  been  willing 
to  comply.  But  a  large  amount  of  costs  have  accrued  by  the 
plaintiff*s  refusal  to  do  so,  and  it  is  shown  that  the  plaintiff  is 
now  unable  to  execute  a  deed  clear  of  all  encumbrances;  we 
therefore  instruct  you  that  it  is  too  late  for  the  plaintiff  to  ask 
for  a  conditional  verdict.** 

James  S.  Campbell  and  Meyer  Strouse,  for  plaintiff  in  error. — 
The  defendant  set  up  an  equitable  title,  and  claimed  that  he  had 
taken  the  case  out  of  the  Statute  of  Frauds,  to  perfect  which, 
payment  of  the  purchase-money  has  always  been  held  essential. 
How  could  he  claim  to  have  paid  a  part  of  the  purchase-money 
if  he  had  agreed  to  apply  it  to  a  different  indebtedness  ?  Or 
how  claim  an  equity  for  a  partial  payment,  which  he  afterwards 
had  credit  for  on  a  separate  account  ?  To  permit  him  now  to 
have  a  second  value  for  that  payment,  would  be  to  allow  him  to 
perpetrate  a  wrong  on  the  plaintiff.     The  equitable  title,  if  any 
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vested,  was  in  the  process  of  formation ;  no  part  of  the  purchase- 
money,  as  plaintiff  contends,  had  then  been  paid,  except  this 
$100,  and  its  payment  was  essential  to  vest  any  interest  in  de- 
fendant. The  plaintiff  offered  to  show  an  abandonment  by  parol, 
and  was  entitled  to  do  so :  Colt  v.  Selden,  5  Watts  525 ;  Ong  v. 
Campbell,  6  Id.  392;  Boyce  v.  McCullow,  3  W.  &  S.  429; 
Stevens  v.  Cooper,  1  Johns.  Ch.  Rep.  429,  430 ;  Gorman  v.  Salis- 
bury, 1  Vern.  240 ;  Bell  v.  Howard,  9  Mod.  362 ;  Price  v.  Dyer, 
17  Ves.  363,  364;  Botsford  v.  Burr,  2  Johns.  Ch.  Rep.  416. 

There  was  error  in  the  answers  of  the  court  to  plaintiff's  2d, 
8d,  4th,  5th,  and  6th  points.  The  plaintiff  stood  upon  his  legal 
title — the  defendant  set  up  an  equitable  one.  The  defendant 
became  the  actor,  and  it  was  necessary  for  him  to  show  perform- 
ance, or  an  offer  to  perform  before  he  could  enforce  his  equity : 
Devling  v.  Williamson,  9  Watts  319 ;  GriflBth  v,  Cochran,  6  Binn. 
105 ;  Wengert  v.  Zimmerman,  9  Casey  509 ;  Marlin  v.  Willink, 
7  S.  &  R.  297.  There  was  no  pretence  that  the  purchase-money 
was  paid,  or  offered  to  be  paid,  although  some  four  years  had 
elapsed  since  the  alleged  purchase,  and  yet  the  defendant  was 
permitted  to  withhold  both  the  payment  of  the  purchase-money 
and  the  possession  of  the  land :  Smith  v,  Webster,  2  Watts  478. 

The  court  below  refused  to  instruct  the  jury  "  that  at  best  the 
defendant  could  only  have  a  conditional  verdict.*'  We  submit 
that  the  plaintiff  relied  upon  his  legal  title,  Devling  v,  William- 
son, 9  Watts  319,  which  the  evidence  abundantly  showed  was 
vested  in  him,  and  offered  proof  (rejected  by  the  court)  to  show 
a  rescission  of  the  parol  agreement.  The  evidence  of  rescission 
having  been  ruled  out,  the  plaintiff,  on  the  case  as  it  then  stood, 
asked  for  instructions  based  upon  Chadwick  v.  Felt,  11  Casey  305, 
a  precisely  similar  case.  The  tender  of  a  deed,  prior  to  the  com- 
mencement of  the  suit,  was  not  necessary :  Smith  v.  Webster,  2 
Watts  478 ;  Devling  v.  Williamson,  9  Watts  311. 

It  seems  to  have  been  thought,  by  the  learned  court  below, 
that  there  were  existing  liens  against  the  interest  of  the  plaintiff 
in  the  property,  and  that  therefore  the  defendant  could  retain 
the  possession  without  payment,  or  offer  to  pay.  A  conditional 
verdict  would  have  protected  the  defendant,  if  the  liens  bound 
plaintiff's  interest  by  the  stipulation  that  the  judgment  should 
not  be  executed  until  plaintiff  tendered  a  deed  clear  of  encum- 
brances. 

E.  P.  Dewees  and  F.  W.  SttgheSy  for  defendant  in  error. — 
The  several  specifications  of  error,  as  well  as  the  facts  in  effect, 
raise  and  warrant  only  these  two  questions : — 1.  Did  the  court 
err  in  rejecting  the  plaintiff's  offer  to  prove  the  matters  men- 
tioned in  the  first  assignment  of  error?  2.  Was  the  plaintiff 
entitled  to  recover  absolutely  unless  the  defendant  prayed  for 
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a  conditional  verdict,  whilst  the  plaintiff,  utterly  repudiating 
his  trust,  refused  and  denied  his  obligation  to  give  a  deed,  had 
never  tendered  any,  and  was  not  able  to  give  a  title  clear  of  en- 
cumbrances ?  Lauer  never  owned  this  property  in  fee.  He  was 
at  no  time  more  than  a  mere  trustee  for  Lee,  holding  the  legal 
estate  as  security  for  his  payments  to  Burkhard.  He  held  merely 
a  mortgage  upon  the  property.  The  case  cannot  be  put  as  one  of 
the  agreement  by  Lauer  to  sell  to  Lee.  This  is  not  only  contrary 
to  the  evidence,  but  would  be  inequitable,  because  Lee,  in  addi- 
tion to  his  reimbursements  to  Lauer  of  purchase-money  advanced, 
had  gone  into  possession  after  his  contract  with  Burkhard,  and 
before  Lauer  had  received  any  deed  from  Burkhard,  and  while 
in  possession  had  expended  some  $700  in  improvements.  He 
had  a  fixed  estate  in  the  land ;  was  a  cestui  que  trust  of  Lauer, 
which  estate  could  no  more  be  divested  by  parol  than  a  legal 
one.  He  does  not  claim  as  a  purchaser  from  Lauer,  or  bv  verbal 
agreement  merely ;  he  has,  in  the  letters  and  receipts  of  Lauer, 
'••notes  in  writing  signed  by  the  party."  Still  the  inception  of 
his  equitable  title  was  originally,  by  virtue  of  his  verbal  agree- 
ment with  Burkhard,  afterwards  acknowledged  by  Lauer.  Mur- 
phy V.  Hubert  protects  an  equitable  title  thus  created^  but  it 
condemns  a  parol  conveyance  of  such  title,  which  the  testimony 
of  George  Bear  was  intended  to  establish.  Colt  v.  Selden,  5 
Watts  525,  cited  by  plaintiff  in  error,  does  not  present  the  ques- 
tion of  a  parol  conveyance  of  an  equitable  title,  but  whether 
acts  and  conduct  may  be  shown  as  evidence  of  abandonment.  In 
that  case  the  possession  had  been  abandoned.  But  Lee  always 
held  on  to  his  possession,  continued  to  make  improarements,  and 
assert  his  title.  The  plaintiff  did  not  offer  to  show  any  acts  of 
Lee  from  which  a  jury  might  infer  abandonment.  And  this 
disposes,  too,  of  the  case  of  Ong  v.  Campbell,  6  Watts  892. 
Chadwick  v.  Felt,  11  Casey  305,  differs  from  this  case  in  these 
important  particulars.  Lauer,  never  hjiving  owned  the  fee  in 
the  land,  but  as  trustee,  by  express  agreementy  holding  a  mere 
mortgage,  refusing  to  execute  his  trust,  and  to  divest  his  cestui 
que  trust  of  his  equitable  estate,  demands  what  never  belonged 
to  him,  and  because  resisted  requires  a  conditional  verdict,  and 
this  without  tendering  a  deed,  or  being  capable  of  executing  the 
trust.    See  Story's  Eq.  Jur.  vol.  2,  §  1018. 

'  The  opinion  of  the  court  was  delivered,  March  17th  1862,  by 
Thompson,  J. — The  court  below  was  of  opinion,  and  so 
charged,  that  the  evidence  clearly  established  the  fact  of  a  parol 
sale  of  the  lot  and  tenement  for  which  the  ejectment  was  brought 
by  the  plaintiff  to  the  defendant,  for  the  sum  of  $750,  followed 
by  possession  in  pursuance  of  the  agreement,  valuable  improve- 
ments made,  and  part  payment  of  the  purchase-money  by  the 
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latter.  Undoubtedly  I  think  the  evidence,  if  believed,  indicated 
this  as  the  character  of  the  transaction,  rather  than  a  case  of 
resulting  trust  or  a  mortgage.  It  was  hardly  controverted  that 
the  money  paid  by  Lee  to  TBurkhard  was  money  obtained  from 
Lauer  for  the  purpose,  and  all  the  bargain  which  he  made  was 
in  the  name  and  for  Lauer.  It  has  been  so  often  decided  that  a 
promise  of  one  to  buy  land,  and  hold  it  for  another  on  the  terms 
of  paying  for  it,  where  no  money  is  paid  by  the  latter,  creates 
no  resulting  trust  in  his  favour,  that  it  has  become  an  elementary 
principle  of  this  branch  of  jurisprudence.  Nor  was  there  a 
shadow  of  a  resemblance  to  a  mortgage  iif  the  plaintiff  taking 
the  title  in  his  own  name,  pursuant  to  the  contract  with  Burk- 
hard.  The  relation  of  vendor  and  vendee,  by  parol,  was  estab- 
lished by  the  evidence,  if  any  relation  at  all  was  shown  to  exist. 

Having  properly  put  the  case  on  this  footing,  several  errors 
ensued,  which  we  must  now  notice. 

Although  the  plaintiff  brought  his  suit  on  his  legal  title,  it 
became  an  equitable  ejectment  in  the  end.  The  defendant  set 
up  his  contract  and  part  performance,  and  if  he  made  it  out,  it 
was  just  as  good,  by  way  of  equitable  defence,  as  if  it  had  been 
in  writing.  By  reason  of  the  relations  between  the  parties,  as 
vendor  and  vendee,  equitable  principles  came  into  action,  which 
ought  to  have  been  administered,  and  under  them  the  plaintiff 
was  entitled  to  a  conditional  verdict.  The  condition  of  the 
parties  at  the  time  of  the  decree  is  regarded,  rather  than  at  the 
commencement  of  the  suit :  8  W.  &  S.  172 ;  so  that  an  instal- 
ment, falling  due  in  the  mean  time,  may  be  included  in  the 
verdict.  To. hold  that  because  the  plaintiff  did  not  announce 
when  he  brought  suit,  that  his  object  was  to  enforce  the  pay- 
ment of  purchase-money,  when  he  could  not  know  whether  the 
defendant  would  set  up  his  contract  at  all  or  not,  is  what  no  case 
or  practice  requires.  Nor  is  his  right  to  be  affected  because  he 
has  been  compelled  to  succumb  to  an  equity  set  up  by  the  de- 
fendant, and  is  ruled  by  it.  Because  he  asked  just  what  he  was 
entitled  to,  viz.,  the  land ;  if  the  defendant  interposed  no  equity, 
it  would  be  a  hard  rule  which  should  hold  that  upon  ascertaining 
that  he  was  entitled  to  what  he  claimed  but  in  a  modified  form, 
he  was  therefore  entitled  to  nothing.  This  would  not  be  equity ; 
it  woutd  be  forfeiture  rather.  We  think,  therefore,  that  the 
court  erred  in  denying  the  plaintiff  *8  demand  of  a  conditional 
verdict.  On  this  point  see  Gadwalader  v.  Berkheiser,  8  Casey 
43,  and  cases  therein  cited. 

So,  we  think  it  was  error  to  permit  the  defendant  to  set 
up  encumbrances  against  the  plaintiff  to  prove  his  inability  to 
make  a  clear  deed  for  the  premises.  He  had  a  right  to  recover 
a  conditional  verdict  against  his  vendee,  notwithstanding  this 
state  of  facts,  for  the  defendant  could  not  withhold  both  the 
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land  and  the  purchase-money :  Smith  v,  Webster,  2  Watts  478, 
and  many  subsequent  cases.  The  recovery  would  be  a  condition 
incorporated  in  the  verdict,  or  by  the  order  of  the  court,  that 
the  verdict  should  be  enforced,  or  the  money  taken  out  of  court 
only  on  the  condition  of  his  executing  and  filing  a  deed  to  his 
vendee  for  the  premises.  If  the  property  was  encumbered  when 
he  bought,  to  an  extent  greater  than  the  purchase-money  would 
reach,  and  a  payment  of  it  on  the  encumbrances  would  not  clear  it, 
the  purchaser  could  only  blame  himself  for  so  imprudently  contract- 
ing. But  if  the  encumbrances  were  subsequent  to  the  purchase, 
the  purchase-money  vould  only  be  bound,  and  on  payment  of 
that,  a  clear  deed  might  be  made.  It  is  thus  apparent  that  the 
defendant  could  not  resist  the  legal  title  on  this  ground.  It  was 
not  an  equity  in  his  favour.  The  court  erred,  therefore,  in  re- 
ceiving the  evidence,  and  allowing  it  to  defeat  the  plaintiff  of  his 
conditional  verdict. 

So,  also,  there  was  error  in  charging  that  the  plaintiff  was 
bound  to  tender  a  deed  before  instituting  the  ejectment:  Devling 
V.  Williamson,  9  Watts  318 ;  Cadwalader  v.  Berkheiser,  supra. 
This  is  too  well  settled  to  need  proof.  A  different  rule  prevails 
in  covenant :  Love  v.  Jones,  4  Watts  465,  and  other  cases. 

Even  if  the  case  had  rested  on  the  ground  contended  for  by 
the  defendant's  counsel,  that  the  purchase  was  by  Lee  from 
Burkhard,  with  Lauer  for  security,  yet  the  latter,  on  paying  the 
purchase-money  and  receiving  a  conveyance,  could  use  the  title 
thus  received  to  enforce  payment  to  himself,  just  as  Burkhard 
could  have  done,  and  a  conditional  verdict  would  have  been 
proper  there :  Reed  v.  Murray,  1  Jones  834.  So,  in  either  aspect 
of  the  case,  the  plaintiff  was  entitled  to  a  conditional  verdict,  if 
the  defendant  was  in  a  condition  to  set  up  an  equity  to  prevent 
a  recovery  on  the  legal  title. 

We  think  there  was  error  also  in  rejecting  the  plaintiff's  offer 
to  prove  that  $100  paid  by  the  defendant  to  the  plaintiff,  on 
account  of  the  "  house  and  lot  in  Ashland,  was  afterwards,  with 
the  knowledge  and  consent  of  the  defendant,  carried  to  his 
general  credit  in  a  separate  account  for  merchandise  sold  him.*' 
It  has  been  settled  that  an  executory  contract  for  land  may  be 
rescinded  by  parol :  Goucher  v.  Martin,  9  Watts  106 ;  Boyce  v. 
McCuUoch,  8  W.  &  S.  429.  But  it  must  be  evidenced  by  acta 
accompanying  the  rescission,  which  leave  no  doubt  of  the  intent, 
such  as  cancelling  the  agreement  or  removing  from  the  posses- 
sion, when  the  contract  rests  only  in  parol.  Alone,  the  pro- 
posed testimony  might  not  be  sufficient  evidence  of  rescission, 
unless  it  was  the  only  evidence  of  part  performance,  which, 
it  was  not.  But  it  was  clearly  evidence  against  the  claim  for 
payment  of  purchase-money  by  the  defendant.  If  a  payment 
made  were  afterwards  devoted  to  another  account,  it  ought  not 
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to  be  set  up  as  performance  against  the  plaintiff.  If  it  were,  it 
would  extinguish  so  much  purchase-money,  and>  at  the  same 
time,  satisfy  the  general  account  to  the  same  extent.  If  the 
withdrawal  and  change  of  the  payment  did  not  prove  a  rescission 
of  the  contract  for  the  land,  or  leave  the  defendant  without  an 
equity  to  set  up  against  the  legal  title,  still  it  was  evidence  on 
the  question  of  the  account  due  on  the  land,  to  be  fixed  by  the 
conditional  verdict,  and  under  both  these  aspects  it  should  have 
been  admitted. 

For  these  reasons  the  judgment  is  reversed,  and  a  new  trial 
awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Kusenberg  versus  Browne. 

42       173 

Wharfinger,  Power  of  to  sell, —  Vendor  of  Chattel,  when  an  incompetent  418C  «5U 

Witness. — Forfeiture  of  Fertonai  Froperty  by  Negligence, 

1.  A  TrharfiDger  has  no  power  to  sell  coal  deposited  on  his  wharf,  for  unpaid 
wharfage. 

2.  Coal  belonging  to  one,  was  by  mistake  deposited  on  the  wharf  of  another, 
who  afler  some  time  sold  the  coal  to  a  third  person,  against  whom  the  owner 
brought  trover,  to  recover  its  value :  on  the  ti'ial,  the  vendor  was  offered  as  a 
witness  for  the  defendant,  but  was  rejected.  Held^  on  writ  of  error,  that  the 
witness,  being  the  vendor  in  possession  at  the  sale,  and  bound  to  the  vendee 
upon  the  implied  warranty  of  title,  was  incompetent  unless  released. 

3.  The  plaintiff*,  in  leaving  the  coal  on  storage  upon  the  wharf,  was  not 
guilty  of  such  negligence  as  would  justify  the  sale  of  the  coal,  or  a  verdict 
against  him,  in  the  action  to  recover  its  value. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  of  trover  and  conversion  brought  by  Horace 
E.  Browne,  against  Alfred  Kusenberg,  to  recover  the  value  of  two 
hundred  and  sixteen  tons  of  Black  Heath  coal.  The  declaration 
was  in  the  usual  form,  and  contained  but  one  count,  to  which 
the  defendant  pleaded  "  not  guilty." 

The  case  was  this : — On  September  6th  1859,  T.  Naulty  shipped 
from  Schuylkill  Haven,  one  hundred  and  seventy-four  tons  of 
Black  Heath  coal  to  Noble,  Hammett  &  Caldwell,  Philadelphia, 
for  Horace  E.  Browne,  who  had  a  contract  to  deliver  coal  to 
government  steamers  at  Philadelphia.  The  boat  was  sent  to  the 
Navy  Yard,  but  there  being  no  steamer  ready  to  receive  it. 
Noble,  Hammett  &  Caldwell,  the  consignees,  made  arrangements 
to  have  it  landed  on  a  wharf  near  the  Navy  Yard,  but  the  captain 
of  the  boat,  from  some  unexplained  cause,  and  without  authority 
from  any  one,  landed  the  coal  on  a  wharf  above  the  Navy  Yard, 
occupied  as  a  retail  coal-yard  by  Timothy  Treadway,  in  con- 
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sequence  of  which  the  consignees  did  not  know  where  it  was  for 
several  days,  nor  did  Treadway  know  to  whom  the  coal  belonged. 

No  wharfage  was  paid  to  Treadway,  because  he  demanded  $3  a 
day  (the  usual  compensation  being  less  than  fifty  cents  a  day) ;  and 
on  March  10th  1850,  he  gave  notice  to  Noble,  Hammett  k  Cald- 
well, that  unless  the  claim  was  paid  and  the  coal  removed  in  ten 
days,  it  would  be  sold. 

It  was  in  evidence  that  this  notice  was  withdrawn  a  few  days 
afterwards  by  Treadway,  and  was  not  renewed. 

On  the  13th  of  April  1860,  the  salesman  of  Treadway  called  on 
Alfred  Kusenberg,  who  is  the  proprietor  of  a  sugar  refinery  on 
Passyunk  road  below  Seventh  street,  in  the  city  of  Philadelphia^ 
and  offered  the  coal  for  sale  at  $3.25  a  ton. 

Mr.  Kusenberg  agreed  to  purchase  the  coal,  to  be  delivered 
as  he  wanted  it  for  use,  and  during  April,  he  received  twenty- 
four  tons,  for  which  he  settled  May  Ist  1860,  by  a  negotiable 
note  to  the  order  of  Treadway,  for  $78.55,  payable  at  two 
months  after  date,  which  was  paid  at  maturity.  Early  in  May 
the  salesman  of  Treadway  urged  Kusenberg  to  take  the  coal 
faster,  and  offered  to  send  labourers  to  pile  it  up  so  that  it  would 
not  be  in  the  way  in  the  yard  of  the  sugar-house.  Mr.  Kusen- 
berg assented  to  this,  and  before  May  10th,  one  hundred  and 
twenty-eight  tons  had  been  delivered.  On  May  11th,  Kusenberg 
settled  for  one  hundred  and  four  tons,  as  per  agreement,  by  a 
negotiable  note  to  the  order  of  Treadway  for  $388,  dated  April 
15th,  and  payable  in  four  months  after  date  (so  as  to  mature 
three  months  from  May  16th,  in  accordance  with  the  terms  of 
purchase),  which  note  was  paid  at  maturity.  On  June  1st  1861, 
he  settled  for  the  remainder  of  the  coal  by  his  note  for  $94.09, 
when  the  salesman  of  Treadway  urged  him  to  take  five  more  tons 
(of  a  different  lot)  at  $3  per  ton,  which  he  did.  The  coal  was 
delivered  the  same  day,  the  note  for  $94.09  was  returned,  and  a 
new  one  given  for  $110.51,  payable  to  the  order  of  Treadway, 
three  months  after  date,  which  was  paid  at  maturity.  On  the 
11th  day  of  May  1860,  Noble,  Hammett  &  Caldwell,  the  agents 
of  Browne,  gave  notice  to  Kusenberg  that  the  coal  belonged  to 
Browne,  and  not  to  Treadway.  There  was  no  evidence  that 
any  of  Kusenberg's  notes,  given  in  payment  of  the  coal,  had 
been  negotiated  at  the  time  this  notice  was  received  by  him ; 
nor  that  he  took  any  measure  to  protect  himself  from  loss  in 
consequence  of  the  claim  of  Browne.  One  of  the  notes  was 
given  on  the  very  day  of  the  notice,  and  the  last  note  twenty 
days  afterwards.  All  the  notes  were  paid  after  the  notice  was 
given. 

On  the  trial,  after  the  plaintiff  had  closed  his  testimony,  the 
counsel  for  defendant  called  Timothy  Treadway,  admitting  that 
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he  Tras  tlie  person  from  whom  the  coal  had  been  purchased,  and 
that  he  had  not  been  released,  and  proposed  to  examine  him  as  a 
witness. 

The  counsel  for  the  plaintiff  objected  to  the  competency  of  the 
witness,  and  the  learned  judge  sustained  the  objection. 

In  the  course  of  the  trial,  the  court  permitted  the  plaintiff  to 
prove,  that  the  notice  given  by  Mr.  Treadway  to  Noble,  Ham- 
mett  &  Caldwell,  March  10th  1850,  was  subsequently  withdrawn; 
which  was  objected  to  by  the  defendant. 

The  defendant  requested  the  court  to  charge  the  jury, 

1.  That,  if  they  believed  the  plaintiff  by  his  negligence  gave 
occasion  for  the  fraud  practised  on  the  defendant,  their  verdict 
should  be  for  the  defendant. 

2.  That,  if  they  believed  the  plaintiff  permitted  Treadway  to 
have  the  possession  of  the  coal,  and  enabled  him  to  assume  the 
appearance  of  ownership,  their  verdict  should  be  for  the  defend- 
ant. 

3.  That,  if  they  believed  that  Noble,  Hammett  &  Caldwell,  as 
agents  of  plaintiff,  accepted  the  offer  of  Treadway  to  give  them 
notice  before  selling  the  coal,  the  defendant  should  not  be  preju- 

'  diced  by  his  failure  to  do  so. 

The  learned  judge  (Stroud,  J.)  refused  to  affirm  any  of  the 
points  presented  by  the  defendant,  and  charged  the  jury  that 
there  was  no  evidence  of  negligence  on  the  part  of  the  plaintiff. 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  plaintiff  for  $543.13.  The  case  was  thereupon  removed 
into  this  court  by  the  defendant,  for  whom  the  following  errors 
were  assigned : — 

1.  The  court  below  erred  in  refusing  to  admit  Timothy  Tread- 
way as  a  witness  for  the  defendant  below. 

2.  In  admitting  testimony  to  the  effect  that  at  a  conversation 
with  Mr.  Treadway,  he,  Mr.  Treadway,  withdrew  the  notice  of 
March  10th  1860. 

3.  In  refusing  to  instruct  the  jury,  that  if  they  believed  the 
plaintiff,  by  his  negligence,  gave  occasion  to  the  fraud  practised 
upon  the  defendant,  their  verdict  should  be  for  the  defendant. 

4.  In  refusing  to  charge  the  jury,  that  if  they  believed  the 
plaintiff  permitted  Treadway  to  have  possession  of  the  coal,  and 
enabled  him  to  assume  the  anpearance  of  ownership,  their  ver- 
dict should  be  for  the  defendant.    And, 

5.  In  refusing  to  charge  the  jury,  that  if  they  believed  Noble, 
Hammett  &  Caldwell  accepted  the  offer  of  Treadway  to  give 
them  notice  before  selling  the  coal,  the  defendant  is  not  to  be 
prejudiced  by  his  failure  so  to  do. 

0.  TT.  Davis,  for  plaintiff  in  error,  argued : — 1.  It  was  error  to 
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reject  Treadway  as  a  witness.  He  stood  indifferent  between  the 
parties,  for  in  any  event  his  liability  for  his  acts  would  not  have 
been  lessened.  If  there  was  a  preponderance  of  interest  on 
either  side,  it  would  be  in  favour  of  Browne  and  against  Kusen- 
berg, for  by  Browne's  recovery  he  became  liable  to  Kusenberg, 
while  Browne's  defeat  did  not  lessen  his  liability  to  account  to 
him  as  bailor  for  the  price  he  received  for  the  coal,  less  a  proper 
charge  for  wharfage :  1  Greenl.  on  Ev.  §  416 ;  Ridgley  v.  Dobson, 
8  W-  &  S.  120,  121 ;  Gilpin  v.  Howell,  5  Barr  61.  The  common 
business  of  life  could  not  be  conducted  with  safety  were  an  agent 
or  bailee  who  received  oral  instructions  to  sell,  excluded  from 
proving  his  authority.  Kusenberg  was  entitled  to  the  testimony 
of  the  only  person  in  the  world  who  could  have  thrown  light  on 
the  transaction,  and  have  saved  him  from  being  compelled  to  pay 
twice  for  coal  bought  and  paid  for  under  just  such  circumstances 
as  any  prudent  man  would  have  considered  suflScient  to  warrant 
him  in  doing  the  same  thing. 

2.  If  Treadway  was  a  competent  witness,  it  was  error  to  admit 
testimony  of  his  declarations  or  admissions  not  made  in  the  pre- 
sence of  defendant. 

8.  The  refusal  to  charge  that  Browne,  the  plaintiff,  must  suffer 
the  loss  occasioned  bv  his  negligence  is  directly  contrary  to  that 
principle  of  law  and  equity  which  puts  the  loss  on  the  party 
whose  acts  gave  rise  to  the  circumstances  which  occasioned  the 
injury:  2  Kent  614;  Story  on  Agency  56.  The  facts  of  the 
case  show  that  Kusenberg  was  without  blame.  The  plaintiff  had 
permitted  Treadway,  who  was  the  proprietor  of  a  retail  coal- 
yard,  to  have  possession  of  coal  suitable  for  market  for  nearly  a 
year.  His  consignees  and  agents  knew  the  business  of  Tread- 
way, and  permitted  him  to  retain  custody  of  the  coal  without 
taking  any  precautions  to  prevent  him  from  treating  it  as  his 
own.  On  May  11th,  while  a  portion  of  the  coal  was  yet  unsettled 
for,  Kusenberg,  after  receipt  of  notice,  invites  inquiry,  and  asks 
Noble,  Hammett  &  Caldwell  to  show  to  him  that  the  coal  in  his 
possession  is  that  of  Mr.  Browne,  but  they  take  no  further  steps 
until  the  middle  of  July.  Had  he  not  the  right  to  infer  that 
they  had  abandoned  all  efforts  to  sustain  Mr.  Browne's  claim  ? 
He  was  bound  by  his  contract  with  Treadway  to  settle  on  the  1st 
of  June,  and  he  did  so  because  Ije  had  not  heard  from  Noble, 
Hammett  &  Caldwell  in  answer  to  his  note  of  May  11th.  On 
receipt  of  a  notice,  such  as  that  sent  by  Noble,  Hammett  & 
Caldwell,  he  could  do  no  more  than  acknowledge  it,  and  ask 
them  to  follow  it  up.  They  were  dealers  in  coal,  and  must  have 
known  that  it  is  not  the  custom  for  retail  dealers  to  sell  on  a  long 
credit,  and  after  Mr.  Hammett  saw  the  coal  in  the  yard,  it  was 
his  duty  to  have  acted  with  diligence,  and  not  permit  Mr.  Kusen- 
berg to  suppose  that  he  had  abandoned  the  matter.    It  was  error 
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for  the  judge  to  charge  the  jury  that  there  was  no  evidence  of 
negligence :  Wenrich  v.  Heffner,  38  State  Rep.  (2  Wright)  207. 

5.  The  court  was  asked  to  charge  the  jury  that  if  they  believed 
Browne  (the  owner  of  the  coal)  permitted  Treadway  to  have 
possession  of  the  coal,  and  to  assume  the  appearance  of  owner- 
ship, then  verdict  should  be  for  defendant.  This  was  refused 
without  qualification.  No  reason  was  assigned  for  the  refusal. 
The  court  overlooked  the  principles  laid  down  in  McMahen  v. 
Sloan,  2  Jones  229,  and  treated  the  case  without  considering  the 
circumstances  disclosed  by  the  evidence.  These  are  similar  to 
the  facts  in  Pickering  v.  Bush,  15  East  38 ;  Davis  v.  Bradley,  24 
Vermont  55;  Saltus  v.  Everett,  20  Wend.  267;  Pickering  v. 
Bush,  15  East  44 ;  McMahen  v.  Sloan,  2  Jones  229. 

6.  If  Treadway  be  regarded  as  a  wharfinger,  he  had  a  right 
to  sell  the  coal  after  demand  and  notice.  If  he  sold  for  less  than 
the  market  value,  he  is  liable  to  the  owner  for  the  difference ; 
but  this  does  not  vitiate  the  sale.  If  the  theory  of  the  defendant 
in  error  be  sustained,  the  lien  of  the  wharfinger  is  of  little  value. 

B.  Gerhardy  for  defendant  in  error,  contended : — 1.  Timothy 
Treadway  was  offered  as  a  witness  on  behalf  of  Kusenberg  with- 
out having  been  released.  He  was  the  vendor  of  the  coal  to 
Kusenberg,  and  the  sale  carried  with  it  an  implied  warranty  from 
Treadway  that  his  title  was  good.  The  only  question  in  issue 
was  Treadway's  title  to  the  coal.  He  was  directly  interested  in 
the  question,  and  therefore  incompetent :  1  Greenl.  on  Ev.  §§  397, 
398 ;  Bliss  v.  Mountain,  1  M.  &  Rob.  302 ;  McCabe  v.  Moorhead, 
1  W.  &  S.  514 ;  Miller  v.  Fitch,  7  Id.  366 ;  Mulvany  v.  Rosen- 
berger,  6  Harris  206.  Only  when  the  vendor  has  been  released 
by  his  vendee  from  his  liability  can  he  become  a  competent  wit- 
ness for  him  in  a  case  in  which  the  title  to  the  goods  is  in  issue : 
Cadbury  v.  Nolen,  5  Barr  320.  The  cases  cited  by  the  counsel 
for  the  plaintiff  in  error  to  sustain  this  point,  do  not  touch  the 
question. 

2.  If  Treadway  was  incompetent,  there  would  have  been  no 
error  in  admitting  testimony  of  his  declarations  not  in  the  pre- 
sence of  the  defendant,  Kusenberg.  But  there  was  no  evidence 
offered  by  the  plaintiff  of  any  declarations  or  admissions  of 
Treadway  in  the  presence  or  absence  of  the  defendant. 

3.  There  was  no  error  in  the  refusal  of  the  court  to  charge 
the  jury  that  if  Browne,  the  plaintiff,  by  his  negligence,  gave 
occasion  to  the  fraud  practised  upon  the  aefendant,  their  verdict 
should  be  for  the.  defendant,  because  there  was  no  evidence  that 
the  plaintiff  had  been  guilty  of  any  negligence,  and  of  course 
none  of  any  loss  from  such  negligence.  The  court  was  asked  to 
assume  that  Browne  had  been  guilty  of  negligence,  and  then  to 
tell  the  jury  that  if  they  believe  that  such  negligence  was  the 

6  Wr.— 12 
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occasion  of  the  fraud  practised  upon  the  defendant,  their  verdict 
should  be  for  the  defendant.  No  direction  was  given  by  the 
court  as  to  how  they  should  find,  or  what  inference  they  should 
draw  from  the  facts,  and  so  the  case  of  Wenrich  v,  Heifner,  2 
Wright  207,  is  an  authority  in  favour  of  the  plaintiff  in  error. 

There  was  evidence  of  negligence  on  the  part  of  the  defendant. 
He  received  notice  on  the  11th  May  1860  that  the  coal  belonged 
to  the  plaintiff.  At  this  time  none  of  the  coal  had  been  paid  for, 
and  it  was  only  on  that  day  that  the  note  for  §338  was  given ; 
the  note  for  the  balance,  5110.51,  was  not  given  until  after  this 
notice,  and  none  of  the  notes  had  been  paid  at  that  time.  Be- 
sides, Kusenberg  did  not  purchase  the  coal  in  the  usual  course 
of  business ;  there  were  such  circumstances  connected  with  the 
sale  as  should  have  put  a  cautious  person  on  his  guard. 

4.  There  was  no  error  in  the  refusal  of  the  court  to  charge 
the  jury  that,  if  they  believed  Browne  permitted  Treadway  to 
have  poseession  of  the  coal,  and  to  assume  the  appearance  of 
ownership,  then  the  verdict  should  be  for  the  defendant.  There 
was  no  evidence  that  Browne  permitted  Treadway  to  assume  the 
appearance  of  ownership.  He  did  no  act,  made  no  declaration, 
from  which  any  one  could  have  been  induced  to  believe  that 
Treadway  was  the  owner.  If  the  bailee  exercised  acts  of  owner- 
ship over  the  property  inconsistent  with  the  title  of  the  real 
owner,  they  must  be  brought  to  the  knowledge  of  the  owner  to 
affect  his  title  in  favour  of  strangers :  McMahen  v.  Sloan,  2  Jones 
229 ;  Wilkinson  v.  Campbell,  2  Camp.  N.  P.  335. 

5.  There  was  no  evidence  that  Noble,  Hammett  &  Caldwell, 
as  the  agents  of  the  plaintiff  Browne,  gave  Treadway  any  autho- 
rity to  sell  the  coal,  and  the  court  was  therefore  right  in  refusing 
to  affirm  the  defendant's  third  point,  which  is  assigned  as  the 
fifth  error.  There  was  no  offer  made  by  Treadway  to  give  the 
notice,  and  no  agreement  made  on  the  subject.  Treadway  had 
no  right  to  sell  the  property ;  he  had  a  lien,  it  is  true,  but  no 
power  of  sale :  2  Kent.  Com.  *368.  He  was  not  a  wharfinger, 
but  a  mere  warehouseman. 

6.  There  being  no  evidence  of  negligence  on  the  part  of  the 
plaintiff,  Browne,  or  of  the  acceptance  of  an  offer  made  by 
Treadway  to  give  Noble,  Hammett  &  Caldwell  notice  before 
selling  the  coal,  the  defendant,  Kusenberg,  had  no  right  to  pre- 
sent points  to  the  court  relative  to  such  evidence,  and  conse- 
quently there  was  no  error  in  the  refusal  of  the  court  to  affirm 
them :  Covert  v,  Irwin,  3  S.  &  R.  283 ;  Sweitzer  v.  Hummell,  3 
Id.  232 ;  Urket  v.  Coryell,  5  W.  &  S.  60 ;  McCarthy  v.  Gordon, 
4  Whart.  321 ;  McClurg  v.  Willard,  5  Watts  275 ;  Dubois  v. 
Lord,  Id.  49 ;  Harway  v.  Stewart,  6  Id.  487 ;  Switland  v.  Hol- 

ate,  8  Id.   385;  Haines  v.  Stouffer,  10  Barr  365;  Evans  v. 
engel,  6  Watts  72. 
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The  opinion  of  the  court  was  delivered,  March  22d  1862,  by 

Read,  J. — The  charter  of  Charles  the  Second  empowered  the 
proprietary  to  erect  and  constitute,  within  the  province,  such 
and  so  many  sea  ports,  harbours,  creeks,  havens,  keys,  and  other 
places  for  discharge  and  unlading  of  goods  and  merchandises 
out  of  the  ships,  boats,  and  other  vessels,  and  landing  them  into 
such  and  so  many  places,  and  all  ships,  boats,  and  other  vessels 
which  shall  come  into  or  out  of  the  said  province,  shall  be  laden 
or  unladen  only  at  such  ports  as  shall  be  so  erected  by  the  pro- 
prietary, who  shall  admit  and  receive  in  and  about  all  such 
havens,  ports,  creeks,  and  kevs,  the  king's  officers  of  the  cus- 
toms and  their  deputies.  By  his  charter  of  1701,  William  Penn 
constituted  the  city  of  Philadelphia  to  be  a  port  or  harbour  for 
discharging  and  unlading  of  goods  and  merchandises  out  of 
ships,  boats,  and  other  vessels,  and  for  lading  and  shipping  them 
in  or  upon  such  and  so  many  places,  keys,  and  wharves  there  as 
by  the  mayor,  aldermen,  and  common  council  of  the  said  city 
shall,  from  time  to  time,  be  thought  most  expedient  for  the  ac- 
commodation and  service  of  the  officers  of  the  customs  in  the 
management  of  the  king's  affairs,  and  preservation  of  his  duties, 
as  well  as  for  conveniency  of  trade.  The  said  port  or  harbour 
to  be  called  the  port  of  Philadelphia,  which  shall  extend  into  all 
such  creeks,  rivers,  and  places  in  the  province,  and  shall  have 
80  many  wharves,  keys,  landing-places,  and  belonging  thereto  for 
landing  and  shipping  of  goods  as  the  said  mayor,  aldermen,  and 
comn^on  council,  with  the  approbation  of  the  chief  officers  of  the 
customs,  shall,  from  time  to  time,  think  fit  to  appoint. 

At  the  time  of  the  grant  of  the  charter  by  Charles  the  Second, 
the  port  of  London,  by  the  common  law  and  the  statutes  1  Eliz. 
c.  11,  and  13  k  14  Car.  2,  c.  11,  had  legal  quays  and  sufferance 
wharves,  which  were  authorized  to  receive  goods  liable  to  duty, 
besides  private  wharves,  on  each  side  of  the  Thames,  for  home 
produce,  such  as  wood,  coals,  and  beer,  which  might  be  landed 
or  shipped  in  any  place.  To  each  species  of  wharf  there  are 
attached  certain  shore  duties,  as  they  are  called  by  Lord  Hale, 
such  as  "  Wharfage  or  Keyage^  a  toll  or  duty  for  the  pitching  or 
lodging  of  goods  upon  a  wharf,"  and  Cunningham  calls  it  money 
paid  for  landing  goods  at  a  wharf  or  quay,  or  taking  goods  into 
a  boat  and  from  thence.  The  owner  of  a  wharf  or  quay  is  enti- 
tled, at  common  law,  to  remuneration  for  the  use  of  them,  and 
in  one  of  the  cases  in  the  books  it  is  said  that  the  claim  for 
wharfage  is  like  that  of  stallage,  the  party  bringing  his  goods 
to  the  wharf  or  quay  having  an  easement,  and  the  owner  of  the 
wharf  or  quay  a  damage :  Gunning  on  Tolls  123. 

The  wharves  in  the  port  of  Philadelphia  were  of  two  kinds — 
public,  such  as  the  ends  of  the  streets,  which  were  for  the  use 
and  service  of  the  city — ^private,  such  as  were  erected  by  the 


Digitized  by  VjOOQIC 


180  .  SUPREME  COURT  IPhiladdphia 

[Kusenberg  r.  Browne.] 

owners  of  the  soil.  In  both  cases,  as  the  right  of  the  riparian 
owner  extends  only  to  low-water  mark,  the  privilege  of  erecting 
wharves  to  project  into  the  stream  was  therefore  one  which 
might  be  granted  or  withheld,  at  the  pleasure  of  the  proprietary 
or  his  successor,  the  state.  This  control  was  the  more  necessary 
as  the  proprietary,  with  the  assent  of  the  freemen  of  the  pro- 
vince, might  assess  such  reasonable  customs  and  subsidies  on 
merchandise  and  wares,  there  to  be  laded  and  unladed,  as  upon 
just  cause,  and  in  a  due  proportion,  they  might  deem  expedient 
and  proper.  As  the  proprietary  was  also  the  owner  of  the  three 
lower  counties  on  the  Delaware,  commonly  called  the  territories, 
his  territorial  right  extended  over  the  bay  and  river,  beyond  the 
limits  of  the  province,  and  powers  were  exercised  over  them  by 
the  provincial  legislature,  which  arose  from  the  fact  that  the 
same  person  was  the  proprietor  of  both,  and  his  principal  habi- 
tation was  in  Pennsylvania,  where  his  great  seaport  was  situated. 

We  find  amongst  the  early  colonial  laws,  acts  imposing  duties 
upon  imports  and  exports,  as  also  tonnage  duties  on  ships  and 
vessels;  and  in  1763  the  Provincial  Assembly,  to  encourage 
commerce,  and  to  render  the  entrance  into  these  ports  more 
secure,  passed  an  act  for  erecting  a  light-house  at  the  mouth  of 
the  bay  of  Delaware,  at  or  near  Cape  Henlopen,  and  for  placing 
and  fixing  buoys  in  the  said  bay  and  river  Delaware,  and  three 
years  afterwards,  an  act  for  appointing  wardens  for  the  port  of 
Philadelphia,  and  for  the  regulating  pilots  plying  in  the  river  and 
bay,  and  the  price  of  pilotage  to  and  from  the  said  port.  After 
various  other  acts  on  the  same  subject,  the  Provincial  Assembly, 
on  the  26th  February  1773,  1  Hall  &  Sellers  464,  passed  a  con- 
solidated act,  appointing  wardens  for  the  port  of  Philadelphia, 
the  preamble  of  which  designates  its  object.  It  recites  that  the 
regulating  of  pilots  plying  in  the  river  and  bay  of  Delaware,  the 
placing  buoys  therein,  and  the  erecting  a  light-house  at  Cape 
Henlopen  having  been  found,  on  experience,  to  have  greatly 
contributed  to  the  ease  and  security  of  the  navigation  of  the  said 
river  and  bay,  and  the  trade  of  the  province ;  and  that  it  is  con- 
venient that  the  said  pilots,  light-house,  buoys,  and  piers  there- 
inafter mentioned  should  be  put  under  one  general  direction. 

This  act  appointed  seven  wardens  by  name,  who  were  to  choose 
one  of  their  number  president,  and  to  appoint  a  clerk.  They 
were  to  examine  all  persons  offering  to  serve  as  pilots,  and  to 
grant  three  kinds  of  certificates.  The  rates  of  pilotage  were 
fixed,  subject  to  adjustment  by  the  wardens  who  were  to  make 
rules  and  regulations  concerning  the  pilots.  Persons  taking  up 
any  anchor  and  stock,  or  any  anchor  without  a  stock,  or  any 
cable  in  the  river  or  bay,  were  to  deliver  them  to  the  president 
or  one  of  the  wardens,  under  a  penalty  of  100/.  Any  person 
destroying  any  of  the  buoys  or  beacons  in  the  bay  or  river,  or 
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burning  or  destroying  the  light-house  on  Cape  Henlopen,  upon 
conviction,  was  to  forfeit  1000?.,  to  be  imprisoned  three  years, 
and  be  whipped  once  in  every  year,  during  such  imprisonment, 
at  the  common  whipping-post,  with  any  number  of  lashes  npt 
exceeding  thirty-nine. 

The  act  then  provides  for  the  erection  on  the  river  of  piers  at 
convenient  distances,  in  which  vessels  may  take  shelter  during 
the  inclemency  of  the  winter,  and  the  wardens  are  to  make  the 
necessary  contracts  for  building  the  same  on  land  purchased  by 
them.  A  tonnage  duty  was  imposed  upon  vessels  coming  into  or 
going  out  of  the  province,  and  Thomas  Combe  was  appointed 
collector.  The  wardens  were  to  appoint  the  keeper  of  the  light- 
house, and  to  maintain  the  buoys,  piers,  and  light-house  in  good 
order,  and  to  lay  their  accounts  yearly  before  the  committee  of 
accounts  of  the  Assembly  for  the  time  being,  and  the  duration 
of  the  act  was  limited  to  fifteen  years. 

The  charter  of  the  city  having  been  put  an  end  to  by  the 
Revolution,  and  the  corporation  itself  being  dissolved,  and  all  its 
powers  and  jurisdiction  having  entirely  ceased,  there  was  no 
local  body  having  an  immediate  charge  of  the  wharves  and  har- 
bour of  Philadelphia.  To  remedy  this  defect,  the  General  As- 
sembly of  the  Commonwealth,  on  the  1st  April  1784,  passed  an 
act  for  the  further  regulation  of  the  port  of  Philadelphia,  and 
enlarging  the  powers  of  the  wardens  thereof.  The  preamble  set 
forth  that  it  is  become  necessary  that  further  regulations  should 
be  established  for  preserving  good  order  in  the  anchoring, 
mooring,  and  removing  of  ships  and  other  vessels  within  the 
harbour ;  and  that  the  wharves  extending  into  the  common  high- 
way of  the  river  Delaware  are,  and  of  right  ought  to  be  subject 
to  such  regulations  as  may  best  promote  the  conveniency  of  the 
public,  and  the  general  increase  of  commerce,  preserving,  never- 
theless, as  far  as  may  be  consistent  therewith,  the  rights  of 
private  property.  It  then  appoints  seven  persons  as  wardens 
and  one  as  collector,  who  is  also  the  clerk  or  secretary  of  the 
board.  It  gives  the  wardens  power  to  regulate  the  making  of 
wharves,  with  an  appeal  to  the  Supreme  Executive  Council ;  and 
it  also  prescribes  the  mode  in  which  the  wharves  may  be  used 
and  occupied  for  mooring  vessels,  subject,  however,  to  the  con- 
trol of  the  wardens,  and  fixes  the  rate  of  wharfage  to  be  paid 
to  the  owner  or  possessor  of  a  wharf,  where  no  agreement  has 
been  made  for  the  same.  The  wardens  are  also  empowered  to 
remove  vessels  which  occupy  wharves  for  an  unreasonable  length 
of  time,  and  to  make  rules  to  guard  against  such  inconveniences 
and  mischiefs,  with  an  appeal  from  any  order  or  sentence  of  the 
president,  or  one  of  the  wardens,  to  the  board  of  wardens.  The 
act  also  gives  a  summary  authority  to  the  board  to  ascertain  the 
damages,  and  awarding  payment  thereof  by  the  proper  party,  in 
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cases  of  vessels  accidentally  or  negligently  running  foul  of  each 
other. 

The  General  Assembly,  on  the  4th  October  1788,  passed  an 
act  to  establish  a  board  of  wardens  for  the  port  of  Philadelphia, 
and  for  the  purposes  therein  mentioned,  consolidating  the  provi- 
sions of  former  laws,  and  repealing  all  former  acts.  This  act 
was  altered  in  some  particulars  by  a  supplement,  passed  27th 
March  1789. 

The  adoption  of  the  -Constitution  of  the  United  States,  and 
the  cession  of  the  light-house  at  Cape  Henlopen,  with  the  bea- 
cons, buoys,  and  public  piers  in  the  river  Delaware,  having 
rendered  unnecessary  many  of  the  provisions  of  the  existing 
laws,  an  act  was  passed  to  repeal  them  on  the  13th  April  1791. 
These  acts  were  also  repealed  by  the  Act  of  11th  April  1793,  to 
establish  a  board  of  wardens  for  the  port  of  Philadelphia,  and 
for  other  purposes  therein  mentioned,  which,  in  addition  to  the 
former  provisions,  constituted  the  master  warden  the  health 
oflScer,  which  was  taken  away  by  the  Act  of  22d  April  1794, 
establishing  an  health  office.  By  a  supplement,  passed  the  22d 
April  1794,  a  harbour-master  was  appointed,  with  large  execu- 
tive powers  over  the  port,  the  docks  and  wharves,  and  the  ves- 
sels in  the  river ;  and  the  act  to  which  it  was  a  supplement  was 
continued  (except  so  much  as  relates  to  the  rate  of  wharfage) 
until  the  1st  January  1797.  By  other  acts  this  act  was  continued ; 
the  last  one,  passed  the  9th  April  1799,  carrying  it  up  to  the  9th 
April  1802,  and  to  the  end  of  the  next  session  of  the  General 
Assembly, '  and  containing  a  new  section,  which  formed  after- 
wards the  12th  section  of  the  Act  of  1803. 

All  these  laws  were  repealed  and  supplied  by  the  Act  of  29th 
March  1803,  which  forms  the  groundwork  of  the  present  system, 
and  the  only  disputed  portion  of  it  as  interfering  with  the  power 
of  Congress,  has  been  held  to  be  constitutional  by  the  Supreme 
Court  of  the  United  States,  in  Cooley  v.  Board  of  Wardens  of 
the  Port  of  Philadelphia,  12  Howard  299.  This  act  was  in  fact 
substantially  a  consolidation  of  existing  laws.  The  board  con- 
sisted of  one  master  warden  and  six  assistant  wardens,  four  of 
whom  were  to  be  inhabitants  of  the  city  of  Philadelphia,  one  of 
the  Northern  Liberties,  and  one  of  the  district  of  Southwark, 
to  be  yearly  appointed  by  the  governor,  and  they  were  authorized 
to  employ  a  clerk.  The  governor  was  to  appoint  a  harbour-mas- 
ter, removable  at  pleasure.  The  power  of  the  wardens  over  the 
erection  of  wharves  into  the  river  Delaware,  below  low-water 
mark,  extended  to  the  city  and  liberties.  By  an  Act  of  the  25th 
March  1805,  the  city  councils  were  given  the  same  power  over 
the  ends  of  the  public  streets  and  alleys  on  the  Schuylkill  that 
they  possessed  over  those  on  the  Delaware,  and  the  authority  of 
the  wardens  over  the  erection  of  wharves  was  extended  to  both 
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shores  of  the  Schuylkill,  from  the  lower  falls  thereof  to  its  junc- 
tion with  the  Delaware ;  and  by  an  Act  of  the  1st  April  in  the 
same  year  the  wardens  were  authorized  to  remove  obstructions 
and  erect  piers  in  the  river  Delaware  below  the  city,  and  the 
tonnage  duties  levied  by  its  provisions  received  the  assent  of 
Congress  on  the  28th  February  1806,  2  Stat,  at  Large  353. 
This  act  was  extended  and  continued  by  an  Act  of  Assembly  of 
the  20th  March  1811,  to  which  the  assent  of  Congress  does  not 
appear  to  have  been  obtained.  By  the  Act  of  7th  February 
1818,  an  appeal  is  given  to  the  Court  of  Quarter  Sessions  of  the 
county  of  Philadelphia  from  the  decision  of  the  wardens,  in  rela- 
tion to  the  erection  of  wharves  on  the  Delaware,  and  a  jury  sum- 
moned to  report  on  the  propriety  of  granting  a  license,  which 
report  may  be  confirmed  or  set  aside  by  the  court,  which  judg- 
ment shall  be  final  and  conclusive.  The  second  section  imposes 
a  penalty  of  $4000  upon  any  person  erecting  or  extending  any 
wharf,  or  building  in  the  nature  of  a  wharf,  into  the  tideway  of 
the  river  Delaware,  contrary  to  the  provisions  of  the  act,  and 
authorizes  the  wardens,  upon  conviction,  to  remove  or  abate  such 
wharf.  By  an  Act  of  the  11th  April  1825,  the  state  ceded  to 
the  United  States  the  piers  and  wharves  at  Chester.  By  an  Act 
of  the  9th  April  1835,  the  Act  of  1818  was  extended  to  the  river 
Schuylkill,'  on  either  of  its  shores,  from  the  lower  falls  thereof 
to  its  junction  with  the  river  Delaware,  and  by  an  Act  of  the 
28d  February  1837,  this  act  and  the  acts  to  which  it  refers  were 
extended  to  League  Island,  in  the  river  Delaware. 

By  the  45th  section  of  an  Act  of  the  19th  March  1838,  P. 
L.  141,  the  Chamber  of  Commerce  of  Philadelphia  and  the 
Philadelphia  Board  of  Trade  were  each  authorized  to  elect  an- 
nually two  assistant  wardens,  so  that  the  board  was  then  made 
to  consist  of  one  master  warden  and  an  assistant,  appointed  by 
the  governor,  and  four  assistant  wardens,  appointed  as  therein 
directed ;  and  by  an  act  of  the  next  vear  (P.  L.  375),  the  gov- 
ernor was  authorized  to  appoint  an  additional  assistant  warden, 
who  should  be  an  inhabitant  of  the  district  of  Kensington. 

Under  an  Act  of  the  24th  March  1832,  passed  to  carry  into 
eJFect  certain  provisions  of  the  will  of  Stephen  Girard,  it  was 
made  lawful  for  the  corporation  of  the  city  to  lay  out  Delaware 
avenue,  and  to  straighten  Water  street,  and  also  to  fix  the  east- 
ernmost line  to  which  wharves  fronting  the  city  of  Philadelphia 
may  be  extended,  to  fix  the  level  of  wharves,  to  prescribe  their 
form  and  materials,  and  to  prohibit  erections  east  of  said  avenue. 
If  the  line  fixed  is  not  approved  by  the  board  of  wardens,  an 
appeal  lies  to  the  Court  of  Quarter  Sessions,  whose  decision  will 
be  equivalent  to  that  of  the  board  of  wardens,  no  one,  however, 
to  erect  wharves  out  to  the  regulated  line  without  their  license, 
as  theretofore. 
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By  the  15th  section  of  an  Act  of  the  5th  April  1849,  P.  L. 
427,  the  line  for  the  limitation  of  the  extension  of  the  wharves 
in  the  river  Delaware,  between  Cohocksink  creek  and  the  Rich- 
mond district,  as  delineated  on  the  plan  of  the  survey  of  the 
eastern  section  of  the  Kensington  district,  was  confirmed  and 
established;  but  by  the  14th  section  of  an  Act  of  the  15ih  May 
1850,  P.  L.  1851,  p.  862,  it  was  declared  that  no  enactment 
of  the  legislature,  heretofore  made,  shall  be  construed  to  author- 
ize the  building  or  extension  of  wharves  in  the  river  Delaware, 
in  front  of  the  city  and  county  of  Philadelphia,  or  the  establish- 
ment of  wharf  lines,  unless  said  wharves  and  lines  shall  first  bo 
approved  by  the  board  of  wardens  for  the  port  of  Philadelphia, 
but  the  15th  section  was  virtually  restored  by  the  6th  section  of 
an  Act  of  the  8d  April  1851,  P,  L.  304.  By  the  7th  and  sue- 
ceeding  sections  of  an  Act  of  the  28th  April  1851,  Id.  721,  at 
the  request  of  any  applicant,  the  board  were  to  cause  to  be  defined 
on  the  ground,  the  line  of  low-water  mark,  and  the  right  of 
appeal  secured  by  acts  previous  to  that  of  1850  was  declared  to 
exist. 

The  board  of  wardens  was  to  consist  of  fourteen  persons,  a 
master  warden  appointed  by  the  governor  annually,  and  thirteen 
port  wardens  to  be  appointed  annually,  to  wit,  four  by  the  Select 
and  Common  Councils,  one  by  the  commissioners  of  the  borough 
of  Bridesburg,  one  by  the  commissioners  of  the  Richmond  dis- 
trict, two  by  those  of  Kensington,  two  by  those  of  the  Northern 
Liberties,  two  by  those  of  Southwark,  and  one  by  the  commis- 
sioners of  the  district  of  Moyamensing,  and  appeals  to  the  Court 
of  Quarter  of  Sessions  were  to  be  as  theretofore. 

By  an  Act  of  the  6th  April  1850,  P.  L.  371,  the  surveyors  of 
the  city  and  of  certain  districts  were  to  survey  the  Schuylkill  from 
Fairmount  to  the  river  Delaware,  to  establish  wharf-lines  thereon 
to  be  approved  by  the  Court  of  Quarter  Sessions ;  but  no  person 
was  to  extend  his  wharf  out  to  the  said  wharf-line  without  the 
license  of  the  board  as  theretofore.  The  Act  of  18th  February 
1853  fixed  the  wharf-line  in  front  of  the  district  of  Southwark 
on  the  river  Delaware,  and  no  district,  borough,  or  township, 
bordering  on  either  the  river  Delaware  or  Schuylkill,  within  the 
bounds  of  the  city  or  county  of  Philadelphia,  was  entitled  to 
receive  a  license  to  erect  or  extend  a  wharf  into  the  tideway  of 
either  of  the  said  streams,  without  having  filed  in  the  office  of  the 
board  of  wardens  a  plan  of  the  river  front  bordering  said  district, 
embracing  the  soundings  at  points  not  more  than  seven  hundred 
feet  distant  from  each  other,  at  intervals  of  not  more  than  fifty 
feet  from  low-water  mark,  and  extending  to  the  channel  of  the 
river. 

By  the  5th  section  of  an  Act  of  5th  April  1851,  P.  L.  854, 
the  wardens  are  authorized,  on  the  written  application  of  one  or 
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more  owners  of  wharves,  to  determine  the  relative  proportions 
of  wharfage  and  dockage  belonging  to  the  several  proprietors  of 
adjoining  wharves,  docks,  landings,  or  river  front,  or  any  part 
thereof,  with  an  appeal  by  the  1st  section  of  an  Act  of  24th 
April  1854,  P.  L.  485,  to  the  Court  of  Common  Pleas  of 
Philadelphia,  in  equity.  By  the  5th  section  of  an  Act  of  the  5th 
April  1853,  P.  L.  430,  the  jurisdiction  of  the  wardens  is  extended 
over  any  and  every  navigable  stream  within  the  county  of  Phila- 
delphia, and  all  wharves  heretofore  or  hereafter  built  on  the  said 
navigable  stream  licensed  by  said  board  shall  be  considered  a 
lawful  structure. 

The  whole  county  of  Philadelphia,  for  the  purposes  of  munici- 
pal government,  having  been  merged  in  the  City  of  Philadelphia 
by  the  Consolidation  Act,  it  was  provided  by  the  28th  section, 
that  the  Select  and  Common  Councils  should  elect  sixteen  port 
or  assistant  wardens,  eight  of  whom  were  to  be  replaced  annually, 
who,  with  the  master  warden  appointed  by  the  governor,  should 
constitute  the  board.  It  made  it  the  duty  of  councils,  after  the 
requisite  surveys  were  made,  to  fix  the  lines  beyond  which  no 
wharf  or  pier  shall  be  constructed,  and  to  keep  the  navigable 
waters  within  the  said  city  for  ever  open  and  free  from  obstructions. 
The  city  councils  shall  authorize  the  construction  of  wharves 
upon  a  plan  and  scale  to  meet  the  demands  of  commerce,  keep 
the  same  and  the  avenues  leading  thereto  open  and  free  from 
obstruction,  and  shall  moreover  provide  from  time  to  time  for  the 
more  convenient  selection,  appointment,  regulation,  and  com- 
pensation of  pilots  navigating  to  and  from  the  city,  and  for  the 
greater  security  and  better  disposition  of  vessels  within  the  port 
of  the  same,  and  they  may  enact  ordinances  for  the  purposes  in 
this  section  mentioned. 

By  an  ordinance  of  the  4th  December  1856,  the  councils 
established  a  wharf-line  on  the  Delaware  from  Frankford  creek 
to  the  Point  House  wharf,  and  determined  the  mode  of  wharf  con- 
struction and  the  width  of  docks,  which  line  is  recognised  by  the 
Act  of  15th  April  1858,  P.  L.  275.  And  by  the  12th  section 
of  the  Act  of  13th  May  1856,  P.  L.  570,  and  by  the  Act  of 
the  22d  April  1858,  P.  L.  449,  councils  were  vested  with 
certain  powers  as  to  the  cleansing  of  docks  on  the  Schuylkill  and 
Delaware  front. 

It  is  apparent  from  the  foregoing  statement,  that  both  the 
provincial  and  state  governments  exercised  very  large  and  exten- 
sive powers  over  the  wharves  projecting  into  the  tideway  of  both 
the  Schuylkill  and  Delaware  rivers.  This  naturally  proceeded 
from  the  fact,  that  they  could  not  be  erected  beyond  the  low- 
water  mark  except  by  the  permission  of  the  government,  which 
also  made  other  provisions  to  secure  and  improve  the  commerce 
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of  the  port,  and  of  course  to  increase  the  value  of  this  species  of 
property. 

In  the  execution  of  these  laws,  the  wardens  of  the  port  (who 
are  now  to  a  certain  extent  subordinated  to  the  councils  of  the 
city),  and  the  officers  attached  to  the  board,  have  been  most 
usefully  employed — and  the  owners  of  wharf  property  are  greatly- 
indebted  to  them  for  their  active  and  strenuous  exertions  to 
enforce  the  wise  regulations  prescribed  byv  the  legislature  or 
under  their  authority.  It  may  with  safety  be  assumed,  that  all 
wharves  east  of  Delaware  avenue  are  built  in  the  tideway  of  the 
river  and  upon  the  soil  of  the  Commonwealth. 

From  this  position  of  things  it  follows,  as  in  England,  that 
every  owner  or  possessor  is  a  wharfinger,  and  entitled  to  wharf- 
age for  vessels  lying  at  his  wharf  and  for  goods  laden  from  or 
unladen  upon  it.  In  Gardner  v.  The  Ship  New  Jersey,  1  Peters's 
Admiralty  Decisions  228,  the  court  (Judge  Peters)  in  disposing 
of  the  proceeds  of  the  sale  of  the  vessel  and  of  the  liens  to  be  paid 
out  of  them,  say,  "  wharfage  has  been  allowed  out  of  proceeds,  as 
the  wharfinger  might  detain  the  ship  until  payment.'*  In  Ex 
parte  Lewis,  2  Gallison  483,  after  quoting  the  above  passage 
Judge  Story  says :  '*  If  the  dockage  be  a  lien,  is  it  a  privileged 
lien  ?  It  being  indispensable  for  the  preservation  of  the  vessel, 
it  seems  to  me  that  it  must  necessarily  be  so  considered.  If  it 
had  been  due  for  a  former  voyage,  or  the  wharfinger  had  parted 
with  the  possession,  the  case  would  have  been  entirely  altered." 
Both  these  cases  are  cited  and  approved  by  Judge  Hopkinson  in 
Johnson  v.  The  AfcDonough,  Gilpin  103,  and  his  decision  was, 
that  a  wharfinger  has  a  lien  on  a  vessel  for  wharfage.  In  Lincoln 
&  Co.  V.  Schooner  Volusia,  6  Penna.  Law  Journal  4G9,  decided  by 
Judge  Kane  on  the  21st  September  1846,  after  stating  the  title 
of  the  Commonwealth  to  the  bed  of  the  river,  and  their  right  to 
grant  or  withhold  the  privilege  given  of  erecting  wharves,  the 
learned  judge  says,  "  an  Act  of  Assembly  authorizes  the  wardens 
of  the  port  of  Philadelphia,  to  confer  this  privilege  as  to  the  river 
Delaware  on  certain  parties,  the  wharves  when  constructed  being 
of  course  subject  to  such  legal  regulations  as  may  be  prescribed. 
Some  of  these  are  set  forth  in  the  different  statutes,  and  the 
duty  of  making  others  is  delegated  to  the  wardens."  After 
stating  the  duties  of  the  master  warden  and  of  the  harbour- 
master, their  powers  and  some  regulations  or  rules  adopted  by 
the  board,  the  court  say  they  deduce  from  them  certain  conclu- 
sions, the  fifth  of  which  is  as  follows :  "  The  wardens  of  the  port, 
represented  by  the  master  wardens  and  masters,  are  the  officers 
intrusted  with  the  interpretation,  application,  and  enforcement 
of  the  legal  and  customary  regulations  of  the  port." 

A  wharfinger  has  no  power  to  sell  merchandise  deposited  on 
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his  Afharf,  and  for  which  he  is  entitled  to  a  compensation  in  the 
shape  of  wharfage  for  its  safe  keeping,  although  accustomed  to 
sell  property  of  the  same  description  from  the  wharf.  This  was 
considered  an  undoubted  law  in  Monk  v.  Whittenbury,  2  Barn. 
k  Adolphus  (22  Eng.  C.  L.)  484,  where  the  wharfinger,  who  sold, 
without  any  authority  to  sell  it,  the  flour  of  the  owner,  was  also 
a  flour  factor.  Lord  Tenterden  held  he  was  not  an  agent 
intrusted  with  goods  within  the  meaning  of  6  Geo.  4,  c.  84,  s.  4. 
"If  a  wharfinger,"  said  he,  "were  so  considered,  it  would  be 
impossible  to  say  that  a  carter,  a  warehouseman,  or  a  packer 
was  not ;  and,  although  it  is  true  that  Cramp  transacted  business 
as  a  factor  with  some  persons,  we  do  not  think  that  can  avail  the 
defendant  in  the  present  case."  The  same  doctrine  was  held  in 
Wilkinson  v.  King,  2  Campbell  335. 

In  Pennsylvania  we  have  no  market  overt,  and  where  the 
seller  is  in  possession,  there  is  an  implied  warranty  by  him  of  an 
unencumbered  title,  but  he  can  convey  no  better  title  than  he  has 
himself.  In  the  present  case,  Treadway  was  not  the  owner  of 
the  coal,  nor  was  there  the  slightest  evidence  that  he  had  any 
authority  from  Browne  or  any  agent  of  his  to  sell  it  to  the 
defendant  or  to  any  one  else,  nor  did  he  hold  any  written  evi- 
dence of  title,  or  any  documents  which  would  be  considered  as 
indicia  of  ownership.  It  is,  therefore,  the  simple  case  of  a  per* 
son  possessing  a  wharf,  on  which  coal  is  landed  and  placed  in  his 
custody  only  for  safe  keeping,  for  which,  as  a  wharfinger,  he  was 
entitled  to  a  reasonable  compensation  in  the  shape  of  wharfage, 
and  that  he  did  not  receive  it  was  his  own  fault,  for  he  demanded 
moo,  where  the  proper  charge  would  have  been  one-tenth  part 
of  that  amount,  according  to  the  testimony  in  the  cause.  This 
disposes  of  the  attempted  defence  by  the  defendant,  that  as 
wharfinger,  he  had  power  to  sell  for  unpaid  wharfage. 

We  have  examined  the  whole  of  the  testimony  in  the  bill  of 
exceptions,  and  we  agree  with  the  court  below  that  there  is  no 
evidence  of  negligence  on  the  part  of  the  plaintiff,  and  this  dis- 
poses of  the  whole  case.  We  do  8e6,  however,  evidence  of  negli- 
gence at  least  on  the  part  of  the  defendant,  which,  however,  it  is 
unnecessary  to  discuss.  Treadway  was  incompetent  as  a  witness, 
and  the  other  errors  assigned  are  disposed  of  by  the  decision  of 
the  principal  point. 

The  plaintiff,  the  owner  of  the  coal,  recovers  its  value  from  the 
defendant,  whose  recourse  is  to  Treadway  upon  his  implied  war- 
ranty of  title. 

Judgment  a£Brmed. 
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iS  aw       Lycoming  Insurance  Company  versus  SchreflBer. 

Insurance. — Statement  of  Loss  hi/  Insurer  not  Evidence  as  to  amount  in 
Action  on  Policy, — Notice  of  Loss. —  Waiver  of  Notice. — Points  need 
not  he. answered  specifically  if  answered  in  general  Charge. 

1.  A  statement  of  loss  made  out  by  an  insured  person,  under  oath,  as  re- 
quired by  the  policy  of  insurance,  is  not  evidence  as  to  the  extent  or  amount 
of  the  loss,  in  an  action  against  the  insurers:  nor  is  it  made  evidence  by  the 
fact  that  it  is  called  for  by  the  defendant. 

2.  An  insurance  company,  after  notice  of  the  fire  by  letter  from  the  insured 
five  or  six  days  after  it  had  occurred,  sent  an  agent  to  investigate  the  loss,  &c., 
who  was  authorized  by  them  to  offer  a  compromise,  which  he  did :  another 
agent,  by  authority  of  the  company,  offered  to  settle  the  loss :  afterwards,  upon 
t!ie  trial,  the  defence  was  set  up  that  the  notice  was  not  sent  **  forthwith,"  as 
required  by  the  policy.  Held,  that  the  company  had  by  their  acts  waived  the 
objection,  and  were  estopped  from  setting  it  up  on  the  trial. 

3.  Where  the  court  below  substantially  answers  a  point  propounded  by  one 
of  the  parties,  it  is  not  necessary  to  repeat  it  as  a  special  answer  to  the  point 
propounded. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  an  action  of  covenant,  brought  to  September  Term 
1858,  by  Godfrey  SchreflBer  against  The  Lycoming  Mutual  In- 
surance Company,  on  a  policy  of  insurance,  dated  October  3d 
1854,  given  by  defendants  to  George  H.  Potts,  upon  a  stock  of 
merchandise  in  a  store  at  Brockville,  Pa.,  valued  at  $3000,  and 
which,  on  the  11th  of  September  1855  was,  with  the  written  con- 
sent of  the  company,  duly  assigned  to  the  plaintiflf,  who  averred 
a  loss  by  fire  on  the  13th  of  April  1858,  exceeding  the  amount 
insured.  To  a  declaration  in  the  usual  form,  the  defendant 
pleaded  covenants  performed  absque  hoc,  &c.,  with  leave,  &c. 

A  clause  in  the  policy  provides  that  the  loss  or  damage  is  "  to 
be  paid  within  three  months  after  due  notice  and  proof  thereof 
made  by  the  insured,  in  conformity  to  the  conditions  annexed  to 
this  policy  ;"  and  one  of  the  conditions  annexed  to  the  policy  is, 
viz. :  "  In  case  any  building,  or  other  property  insured,  shall  be 
lost  or  damaged  by  fire,  the  insured  shall  forthwith  give  notice 
thereof  to  the  secretary,  and  within  thirty  days  after  said  loss 
shall  deliver  unto  said  secretary  a  particular  account  of  such 
loss  or  damage,  signed  with  his,  her,  or  their  own  hand  or  hands, 
or  by  their  guardian,  attorney,  or  agent,  and  also,  if  required, 
to  be  verified  by  their  books  of  account,  and  other  proper  vouch- 
ers. They  shall  also  declare  on  oath  whether  any,  and  if  any, 
what  other  insurance  has  been  made  on  the  same  property,  and 
in  case  there  shall  have  been  other  insurance  eflfected  upon  the 
same  property,  this  company  shall  be  liable  to  pay  pro  rata  only. 
If  there  be  any  fraud,  or  false  swearing,  the  claimant  shall  for- 
feit all  claim,  by  virtue  of  this  policy.** 

The  testimony  in  the  case  showed  that  the  fire  occurred  about 
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12  o'clock  on  the  night  of  the  13th  of  April  1858.  On  the  19th 
of  the  same  month  Schreffler  mailed  at  Pottsville  a  letter,  ad- 
dressed to  Joshua  Bowman,  Esq.,  Secretary  of  The  Lycoming 
County  Mutual  Insurance  Company,  at  Muncy,  Pa.,  notifying 
the  company,  that  the  stock  of  merchandise  in  the  Brockville 
storehouse  "  was  almost  entirely  destroyed  by  fire,  on  the  night 
of  the  14th  instant." 

On  the  11th  May  1858,  Schreffler  also  mailed  at  Pottsville, 
and  sent  to  the  company,  as  before  stated,  a  detailed  statement 
of  his  loss,  under  oath.  At  that  time  the  company  had  in  Schuyl- 
kill county  a  resident  agent,  Jacob  A.  Hazen,  Esq.,  for  the  pur- 
pose of  eifecting  policies  of  insurance,  and  collecting  assessments. 
Mr.  Hazen  had  his  residence  in  Pottsville,  and  on  the  trial  of  the 
cause  testified  that  the  next  day  after  the  fire  his  wife  informed 
him  that,  in  his  absence  from  home,  Mr.  Schreffler  had  called 
and  left  word  in  regard  to  the  fire,  and  that  the  son  of  Schreffler 
had  called  and  informed  him  of  the  fire  two  days  afterwards.. 
Mr.  Hazen  informed  Mr.  Schreffler  that  the  company  would 
expect  from  him  a  full  statement  of  his  losses,  and  offered  to 
compromise.  Soon  afterwards  Mr.  C.  F.  Shindle,  the  agent  for 
the  company,  was  sent  to  investigate  the  case,  and  told  the  plain- 
tiff that  a  detailed  statement  of  his  loss  would  be  required  by  the 
company,  and  named  a  sum  which  he  thought  plaintiff  ought  to 
take.' 

On  the  trial  the  principal  inquiry  was,  whether  the  "  plaintiff 
had  sustained  more,  or  the  amount  of  loss  represented  in  the 
several  sworn  statements  of  his  loss,  and  whether  the  claim  was 
not  fraudulent.  On  this  point  there  was  considerable  evidence 
on  both  sides.  The  quantity  and  value  of  the  goods  in  the  build- 
ing at  the  time  of  the  fire  was  the  most  material  question  of  fact." 

The  defendant's  counsel  requested  the  court  to  charge  the  jury, 

1.  That  the  notice  of  the  loss  by  the  fire  which  occurred  on  the 
night  of  the  13th  April  1858,  to  the  company  on  the  19th  of 
that  month,  is  too  late  under  the  provisions  of  the  by-laws  an- 
nexed to  the  policy  requiring  notice  to  be  given  forthwith,  and, 
there  being  no  evidence  offered  in  this  case  to  account  for  the 
the  delay,  the  plaintiff  cannot  recover. 

2.  That  if  Godfrey  Schreffler  had  $1000  worth  of  silks  and 
laces  at  the  time  of  the  fire,  as  one  witness  testified  that  Schreff- 
ler told  him  he  had,  or  even  a  much  less  quantity,  and  if  they 
were  not  destroyed  by  the  fire,  nor  credit  given  by  him  as  having 
been  saved,  such  concealment  would  be  a  fraud,  and  defeat  the 
right  of  the  plaintiff  to  recover  in  this  suit. 

3.  That  if  the  jury  believe,  as  testified  by  another  witness,  and 
as  stated  by  plaintiff  to  Jacob  A.  Hazen,  that  he  had  a  consider- 
able quantity  of  silks  and  laces  at  the  time  of  the  fire,  and,  as 
in  the  detailed  statement  of  loss  first  furnished  by  plaintiff  to 
the  company,  he  makes  no  claim  for  loss  of  such  silks  and  laces, 
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the  jury  must  infer  that  such  silks  and  laces  were  saved  from  the 
fire,  and  as  no  credit  is  given  for  the  same  as  saved  in  the  state- 
ment rendered  to  the  company,  it^  is  a  fraud,  and  the  plaintiff 
cannot  recover. 

4.  That  if  goods  had  been  removed  to  Ashland,  and  not  ac- 
counted for  in  the  detailed  statement  of  loss,  such  concealment 
is  a  fraud,  and  the  plaintiff  cannot  recover. 

5.  If  the  jury  believe  that  the  plaintiff  saved  his  books  of 
accounts  from  the  fire,  and  then  concealed  the  same,  and  falsely 
denied  and  continues  so  to  deny  their  existence,  such  conceal- 
ment is  a  strong  circumstance  tending  to  show  fraudulent  repre- 
sentations of  the  amount  of  actual  loss. 

The  court  below  (Begins,  P.  J.)  negatived  the  defendant's 
first  point,  affirmed  the  second  and  fifth  points,  and  answered  the 
third  and  fourth  as  follows : — "  It  is  the  province  of  the  jury  to 
ascertain  the  facts  satisfactorily  proved,  and  to  make  the  proper 
inferences  from  them,  but  if  they  believe  that  the  silks  and  laces 
referred  to  were  saved  from  the  fire,  and  a  credit  for  the  value 
of  them  intentionally  withheld  from  his  statement,  it  was  a  fraud 
upon  the  company,  and  the  plaintiff  cannot  recover. 

"  If  the  plaintiff  omitted  any  account  of  goods  removed  to 
Ashland  from  his  detailed  statement  of  loss,  with  the  intent  to 
defraud  the  company,  he  cannot  recover." 

In  referring  to  the  "statement,"  the  learned  court  said: — 
"  This  statement  having  been  made  at  the  request  of  the  com- 
pany, under  the  by-laws,  and  accompanied  by  the  aflSdavit  of  the 
plaintiff,  is  primd  facie  correct,  and  it  is  incumbent  on  the  com- 
pany to  show  its  falsity ;"  adding,  "  The  defence  to  the  recovery 
here  is,  first,  that  the  defendant  fired  the  building  himself,  or 
was  instrumental  in  the  burning,  or  was  in  some  one  way  con- 
nected with  the  origin  of  the  fire.  If  this  allegation  is  sustained 
by  the  evidence,  he,  of  course,  ought  not  to  recover. 

"  The  second  ground  of  defence  is,  that  the  loss  suffered  by 
the  plaintiff  is  much  less  than  he  avers.  The  plaintiff  cannot, 
in  any  event,  recover  a  greater  sum  than  that  for  which  he  was 
insured,  with  interest.  But,  if  the  jury  believe  that  the  plaintiff 
did  not  intend  to  defraud  the  defendant  in  his  statement  of  the 
amount  of  his  loss,  and  was  honestly  mistaken,  they  may  find 
for  the  plaintiff  the  amount  of  his  actual  loss,  with  interest,  to 
be  calculated  at  the  expiration  of  three  months  from  the  time  he 
made  his  statement  to  the  company." 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
the  plaintiff  for  $3585.20.  The  case  was  thereupon  removed 
into  this  court  by  the  defendant,  for  whom  the  following  errors 
were  assigned : — 

1.  The  court  erred  in  referring  to  the  detailed  statement  of 
loss  furnished  by  the  plaintiff  below  to  the  defendant,  in  compli- 
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ance  with  a  condition  annexed  to  the  policy,  in  charging,  viz. : 
"This  statement  having  been  made  by  the  request  of  the  com- 
pany, under  the  by-laws,  and  accompanied  by  the  affidavit  of  the 
plaintiff,  is  primd  facie  correct,  and  it  is  incumbent  on  the  com- 
pany to  show  its  falsity." 

2.  The  court  erred  in  their  answer  to  the  first  point  of  the 
defendant  below. 

3.  The  court  erred  in  instructing  the  jury,  viz. :  *•  In  this  case 
the  son  of  the  plaintiff  called  upon  the  resident  agent  of  the 
company,  at  his  house  in  Pottsville,  to  inform  of  the  fire,  but 
did  not  find  him  at  home.  He  left  word,  however,  with  his  wife, 
and  the  agent  admits  that  he  was  informed  of  the  fact  by  his 
wife  on  the  same  day.  The  plaintiff  also  called  upon  the  agent 
two  days  afterwards,  and  on  the  19th  of  April  1858,  being  six 
days  after  the  fire,  gave  written  notice  to  the  company  of  his 
loss,  according  to  tlie  conditions  of  the  by-laws  annexed  to  the 
policy.  We  think,  under  the  circumstances  in  evidence,  the 
notice  was  given  in  time  to  enable  him  to  recover  his  loss,  if  he 
is  otherwise  entitled  to  recover." 

E.  P.  DetpeeSy  Levin  BartholomeWy  and  F.  W.  SugheSy  for 
plaintiffs  in  error. 

James  H.  Campbell  and  John  BannaUy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  March  22d  1862,  by 
Thompson,  J. — In  The  Commonwealth  Insurance  Company  v. 
Sennett,  Barr  &  Co.,  5  Wright  100,  we  held  it  to  be  error  to 
receive  as  evidence  to  go  to  the  jury,  the  statement  of  the  loss, 
made  out  by  the  insured  under  oath,  pursuant  to  the  required 
stipulation  also  to  be  found  attached  to  this  policy.  It  can  never 
be  evidence  of  the  subject  or  amount  of  the  loss  sustained.  Had 
this  decision  been  known,  the  error  in  receiving  the  plaintiff's 
statement  as  evidence  generally,  would  undoubtedly  have  been 
avoided.  The  fact  that  it  was  called  for,  did  not  make  it  evi- 
dence, as  is  sometimes  the  case  in  regard  to  papers.  The  in- 
surers had  a  right  to  demand  it,  under  oath,  to  be  used  by  them 
for  the  same  purposes  as  if  made  without  oath,  and  were  no 
further  bound  by  it.  The  court  committed  an  error  in  permit- 
ting the  statement  to  go  to  the  jury  under  the  issues  in  the  case, 
and  for  this  reason  the  judgment  must  be  reversed. 

2.  It  is  not  necessary  to  determine  whether  the  preliminary 
notice  of  the  fire  was  in  time  or  not,  under  the  requirement  to 
give  it  "forthwith."  The  company  acted  upon  it  as  received  in 
time;  made  no  objection,  until  the  trial,  that  five  days  was 
too  great  a  lapse  of  time.  They  had,  in  the  mean  time,  sent  an 
agent,  who  was  also  their  attorney,  to  investigate  the  loss,  its 
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extent,  and  who  offered  a  certain  compromise.  This  being  refused, 
he  demanded  that  the  statement  of  loss  should  be  made  out 
under  oath.  Previously  to  this,  Hazen,  another  agent,  says  he 
made  an  offer,  on  the  part  of  the  company,  of  what  they  were 
willing  to  give  to  settle  the  loss,  which  was  also  refused  by 
the  plaintiff,  and  that  he  had  been  instructed  by  the  company  so 
to  do.  All  this  was  after  notice  sent  to  the  company.  If  it  had 
not  been  in  time,  which  we  do  not  decide,  these  acts  were  suffi- 
cient to  waive  that  objection,  and  estop  the  company  from  setting 
it  up.  The  authorities  cited  by  the  defendant  in  error  abund- 
antly prove  this.  The  request  to  charge  on  the  point  which 
raised  the  question  of  the  sufficiency  of  notice,  was,  we  think, 
substantially  complied  with  in  the  general  charge,  and  it  was  not 
necessary  to  repeat  it  in  answer  to  the  point.  We  see  no  error 
in  this  part  of  the  case,  but,  for  the  reason  already  assigned  the 
judgment  must  be  reversed. 

m.       Judgment  reversed,  and  venire  de  novo  awarded. 


Duffy  versus  The  City  of  Philadelphia. 

Lien  of  Registered   Taoces,  how  affected  hy  Sheriffs  Sale  in  PhUadeU 
phia. — "  Such  Claims"  in  Act  of  March  11th  1846,  construed. 

1.  Under  the  tax  laws  of  the  city  of  Philadelphia,  registered  taxes,  whether 
filed  as  claims  or  not,  are  "  such  claims"  as  will  not  **  be  divested  by  any 
Judicial  sale,  as  respects  so  much  thereof  as  the  proceeds  of  such  sale  may 
be  insufficient  to  discharge  and  pay." 

2.  The  expression  '*  such  claims"  in  the  Act  of  March  11th  1846,  is  to  be 
construed  in  its  general  or  popular  sense,  and  includes  all  unpaid  taxes, 
whether  registered,  or  registered  and  filed. 

3.  Property  in  the  city  of  Philadelphia  was  sold  at  sheriflTs  sale  August  6th 
1860,  and  the  proceeds  applied  to  the  payment  of  city  taxes,  for  the  years 
1857  and  1858,  leaving  a  balance  yet  due,  which  was  paid  by  the  purchaser. 
On  case  stated  to  determine  his  liability  for  the  taxes  for  the  year  1859,  which, 
were  registered,  and  those  of  1860,  which  were  not,  it  was  Heldf 

(1.)  That  the  registered  taxes  for  1859,  riot  being  reached  by  the  proceeds  of 
the  sheriff's  sale,  were  not  discharged  thereby,  but  were  a  lien,  and  to  be  paid 
by  the  purchaser. 

(2.)  That  the  taxes  for  1860,  the  current  year,  fell  upon  the  property,  and 
were  pavable  as  accruing  on  the  ownership  of  it,  because  they  were  not  duo 
at  the  time  of  the  sale,  the  period  for  completing  the  assessment  had  nob 
expired,  and  the  rate  per  centum  was  not  yet  fixed  nor  the  appeal  held. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  brought  to  December  Term  1860,  by  The 
City  of  Philadelphia  against  Francis  Duffy,  in  which  the  follow- 
ing case  was  stated  for  the  opinion  of  the  court : — 

The  defendant  was  seised  of  certain  premises  on  the  north 
Bide  of  Locust  street,  below  Twelfth,  which  were  levied  upon 
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under  two  executions  upon  judgments  against  him,  and  sold  on 
the  6th  day  of  August  1860,  to  a  purchaser  for  the  sum  of  $600, 
subject  to  a  certain  ground-rent.  The  purchaser  paid  the  money 
to  the  sheriff,  and  received  a  deed  for  the  premises. 

The  City  presented  to  the  sherifiF  the  following  claims  for 
taxes : — 

City  Tax  Lien  Docket — Common  Pleas, 
March  1860,  199  taxes  for  1857,        ....    $101.92 

«         "      200    "  "  ....      262.11 

June       "        91     ''  1858,        ....       827.48 

On  the  13th  of  November  1860,  the  City  received  from  the 
sheriff  the  whole  of  the  fund  in  his  hands,  after  payment  of 
sheriff's  and  other  costs,  viz.,  $410,  for  which  the  following  re- 
ceipt was  given : — 

"November  13th  1860,  Received  of  Wm.  H.  Kern,  sheriff, 
$410,  balance  of  proceeds  of  sale  (after  deducting  costs),  which 
is  paid  on  account  of  city  claims  for  taxes  for  years  1857  and 
1858.  E.  PouLSON,  Attorney  for  Receiver. 

"City  Claim  (Taxes  1857  and  1858,  ) -^ia  „ 
March  1860,  199,  200— June  1860,  91.  I^^^- 

Notice  was  then  given  to  the  purchaser  by  the  City  that  it 
claimed  $328.90  for  taxes  of  1857  and  1858,  the  balance  after 
receiving  from  the  sheriff  what  was  in  his  hands. 

Upon  examination  of  these  claims,  it  was  found. that  the  whole 
amount  of  taxes  for  1857  and  1858,  with  interest  and  costs,  was 
$462.41,  of  which  the  City  had  received  $410  from  the  sheriff. 
The  purchaser  then  paid  to  the  City  the  balance  $52.41  in  full 
of  these  taxes  for  1857  and  1858,  and  the  claims  were  satisfied. 

No  claims  had  been  filed  for  the  taxes  for  1859  and  1860. 
Those  for  1859  had  been  registered  at  the  time  of  the  sale,  and 
those  for  1860  had  not  been  registered.  The  amount  of  these 
taxes  is  $320,  being  $160  for  each  year,  besides  interest. 

The  question  for  the  opinion  of  the  court  is,  whether  the  taxes 
for  1859  and  1860  are  still  a  lien  upon  the  premises,  notwith- 
standing the  sheriff's  sale  on  the  6th  of  August  1860.  If  the 
court  should  be  of  opinion  that  the  said  taxes  are  still  a  lien 
upon  the  premises,  then  judgment  to  be  entered  for  the  plaintiff, 
the  amount  thereof  to  be  settled  by  the  parties.  If  the  court 
should  be  of  opinion  that  the  said  taxes  are  not  a  lien  upon  the 
premises,  then  judgment  to  be  entered  for  the  defendant. 

Judgment,  was  entered  April  20th  1861,  for  the  plaintiff  on 
this  case  stated ;  whereupon  the  defendant  removed  the  case  to 
this  court,  on  the  following  assignment  of  error : — 

The  court  below  erred  in  giving  judgment  for  the  plaintiff 
below,  in  the  above  case,  instead  of  for  the  defendant  below. 

6  Wb.— 13 
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Biipham  and  JRawlCy  for  plaintiff  in  error. — In  furtherance  of 
the  moral  principle  that  men  should  pay  their  debts,  the  laws  of 
civilized  nations  generally  provide  for  that  end  by  subjecting 
the  debtor's  property  to  involuntary  sale,  and  it  is  part  of  the 
scheme  that  the  property  should  bring  as  high  a  price  as  possible, 
both  for  the  sake  of  the  creditor  and  of  the  debtor  himself.  This 
end  is  best  secured  by  rendering  the  title  of  the  purchaser  as 
unembarrassed  and  fr^e  from  encumbrance  as  may  be :  Willard 
V.  Norris,  2  Rawle  56 ;  Prjesbyterian  Corporation  v.  Wallace,  3 
Id.  109.  It  is  submitted  that  the  combined  result  of  judicial 
decision  and  of  legislation  upon  this  subject  is,  that  the  purchaser 
takes  his  title  clear  of  all  encumbrances,  except  those  which 
have  been  expressly  or  by  necessary  implication  preserved  by 
legislative  enactment.  Hence  arise  two  classes  of  cases : — 1. 
Those  where  the  lien  of  the  encumbrance  retains  its  grasp  upon 
the  property,  notwithstanding  the  sheriff's  sale;  and  2.  Those 
where  the  encumbrance,  being  discharged  by  the  sale,  is  payable 
out  of  its  proceeds.  Each  of  these  classes  is  well  defined.  But 
a  third  and  an  anomalous  class  of  cases  has  been  rather  recently 
introduced  by  the  legislature,  with  respect  to  a  particular  kind 
of  encumbrances,  viz.,  municipal  claimSj  which  are  not  excepted 
frote  the  second  class ;  that  is  to  say,  not  being  preserved  by 
legislation,  they  are  discharged  by  the  sale;  and  yet  which^ 
under  certain  circumstances,  come  within  the  first  class,  that  is 
to  say,  although  discharged  by  the  sale,  yet  if  the  proceeds  of 
Bale  are  insufficient  to  reach  them,  their  lien  is  preserved.  The 
uncertainty  thus  produced  to  the  purchaser,  makes  it  necessary 
to  inquire  whether  these  statutes  shall  be  applied  to  any  cases 
which  do  not  come  strictly  within  their  enactment.  That  muni- 
cipal claims  for  curbing,  paving,  &c.,  do  come  within  their  enact- 
ment is  not  denied,  and  must  be  submitted  to,  but  the  question 
here  is,  whether  the  enactments  also  embrace  current  taxes,  and 
taxes  for  which  no  claims  have  been  filed. 

The  legislation  on  this  subject  may  be  found  in  the  Act  of 
1824,  February  3d,  P.  L. ;  the  Act  of  1845,  April  16th,  P.  L.  488, 
which  was  supplemental  to  the  Act  of  1830 ;  from  which  arose 
three  classes  of  taxes :  1.  Taxes  which  were  unregistered ;  2. 
Taxes  which  were  registered ;  and,  3.  Taxes  which  had  become 
claims  in  a  technical  sense.  In  the  next  year  was  passed  the 
Act  of  1846,  March  11th,  P.  L.  115,  which  preserves  the  lien  of 
$itch  *'  claims'*  as  are  mentioned  in  the  Act. 

What  is  meant  by  the  words  ''such  claims,"  in  this  act?  If 
the  word  ''claims"  is  to  be  used  throughout  in  its  popular  sense, 
as  meaning  demands,  it  would  include  unregistered  and  current 
taxes,  and  the  judgment  of  the  court  below  would  be  correct. 
But  if,  us  the  plaintiff  in  error  contends,  the  word  claim  is  to 
be  used  in  its  technical  sense,  as  a  certain  entry  of  record  upon 
which  a  writ  of  scire  facias  can  issue,  it  must,  of  course,  exclude 
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eyerything  upon  which  a  scire  facias  cannot  issue,  and  no  one 
pretends  that  a  scire  facias  can  issue  upon  a  tax-bill. 

A  careful  study  of  the  act  will  show  that  the  legislature  has 
used  the  word  "  claim"  in  both  its  popular  and  its  technical 
sense,  and  has  affixed  certain  consequences  to  each  signification. 

This  Act  of  1846,  though  necessary  and  proper  to  protect  the 
Commonwealth  and  its  municipal  corporations,  is  in  the  highest 
degree  stringent,  and  in  derogation  of  the  common  law.  It  can 
have  no  equities  within  which  to  bring  doubtful  cases,— every- 
thing in  it  must  be  strictly  construed.  Real  estate  may  be,  and 
has  often  been  swept  away  from  its  owner,  who  has  had  none  but 
a  constructive  day  in  court,  against  whom  the  plaintiffs  have 
extraordinary  indulgences,  and  for  whom  it  has  left  little  defence. 
Still,  this  is  a  part  of  a  system,  which  system  consists  in  a  cer- 
tain high  efficacy  given  to  certain  demands,  when  transferred 
from  corporation  books  to  the  records  of  a  court,  and  made 
claims  in  a  technical  sense, — which  can  be  returned  upon  certifi- 
cates of  search  by  an  officer  appointed  for  the  purpose,  who  is 
liable  on  his  official  bond  for  every  omission  of  any  such  claim* 
This  is  at  least  some  protection  to  owners  and  intended  pur- 
chasers. They  have  none,  so  long  as  the  demand  rests  merely 
upon  the  tax-books  of  a  corporation. 

In  the  cases  of  Pray  v.  Northern  Liberties,  7  Casey  69,  and 
Northern  Liberties  v.  St.  John's  Church,  1  Harris  104,  this  court 
held  that  municipal  claims  (in  a  technical  sense)  for  paving,  &c., 
were  not  taxes,  in  that  they  did  not  require  to  be  registered 
under  the  Act  of  1824.  It  would  be  hard  now  to  decide  that 
taxes,  even  although  unregistered,  are  to  be  clothed  with  all  the 
attributes  of  municipal  claims. 

Poulsoity  for  defendant  in  error. — The  claim  is  for  state  and 
municipal  taxes.  It  is  a  primary  object  with  every  government 
to  protect  taxes  by  speedy  and  effectual  legislation.  In  any  case 
of  doubt,  the  inference  would  be  so  strong  that  it  intended  tO: 
protect  that  which  is  in  its  turn  the  means  of  protecting  every- 
'thing  else,  that  no  subtlety  of  construction  could  possibly  evade 
the  force  of  the  conviction  which  that  single  consideration  would 
force  upon  the  mind. 

Successive  Acts  of  Assembly,  all  tending  one  way,  show  plainly 
that  the  design  of  our  legislature  has  been  to  give  to  a  claim  of 
this  nature  all  the  efficacy  which  its  importance  exacts.  The 
current  of  legislation  and  judicial  decision  upon  the  subject  19 
too  familiar  to  the  court  to  require  elaboration. 

The  question  in  this  case  divides  itself — First,  as  to  taxes  for 
1860,  which  had  not  been  registered.  It  is  claimed  for  the  city 
that  the  taxes  for  this  year  stand  precisely  upon  the  same  foot- 
ing as  the  registered  taxes  for  1859.    See  the  Act  of  2d  Feb*. 
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ruary  1854  (Consolidation  Act).  Second,  as  to  the  continuance 
of  the  lien  of  the  taxes  upon  the  property  in  the  hands  of  the 
purchaser  at  sherifif's  sale. 

The  argument  of  the  plaintiff  in  error  upon  this  point  turns 
solely  upon  the  construction  to  be  given  to  the  word  "  claims"  in 
that  section  of  the  Act  of  Assembly,  which  provides  "  that  the 
lien  of  such  claims  shall  not  be  divested  by  any  judicial  sale  as 
respects  so  much  thereof  as  the  proceeds  of  such  sale  may  be 
insuflScient  to  discharge  and  pay."  To  this  word  "claims'*  he 
seeks  to  give  the  most  confined  and  technical  sense.  This  view 
of  the  case  may  be  opposed  by  the  following  considerations : 

1.  The  word  "claims**  is  used  throughout  the  act  in  its  popu- 
lar sense. 

2.  The  object  of  the  act  in  providing  for  the  filing  of  claims 
is  to  facilitate  the  collection  of  taxes  and  municipal  charges  by 
providing  the  proper  machinery  for  the  purpose.  This  is  still 
further  made  manifest  by  the  fact  that,  by  the  very  terms  of  the 
act,  these  claims  are  stripped  of  their  technical  character,  and 
are  made  evidence  of  the  facts  set  forth  in  them. 

3.  The  claim  is  but  the  adjunct  of  the  lien,  and  derives  what- 
ever force  it  has  from  the  lien.  The  lien  is  what  is  intended  to 
be  protected,  having  a  distinct  creation  by  Act  of  Assembly,  and 
taking  in  the  claim  by  virtue  of  its  superior  eflScacy.  The  lien 
exists  even  if  no  claim  be  filed. 

4.  By  the  Acts  of  Assembly  providing  for  the  registration  of 
taxes,  a  peculiar  species  of  notice  is  furnished  to  all  purchasers 
and  third  parties,  even  if  that  were  necessary  in  the  case  of 
taxes,  which  it  is  submitted  is  not.  They  constitute  likewise  all 
that  is  necessary  to  give  complete  effect  to  the  lien,  as  such,  and 
their  operation  must  be  to  dispense  with  any  other  public  state- 
ment, or  recording  of  the  same,  or  we  must  suppose  them  use- 
less and  absurd.  These  acts  would  seem  still  further  to  show 
that  the  filing  of  a  claim  is  intended  to  be  merely  instrumental — 
a  lever  to  put  process  in  operation,  and  effect  a  sale. 

6.  If  the  view  of  the  plaintiff  in  error  be  correct,  the  filing 
of  claims  in  time  to  prevent  enormous  loss  to  the  city,  under  the 
present  system,  is  impracticable.  The  beneficial  operation  of 
the  Act  of  Assembly  in  the  great  majority  of  cases,  would  be 
lost.  How  thoroughly  the  legislature  has  attempted  to  guard 
against  failure  of  the  public  income  from  such  causes  is  shown 
by  the  clause  of  the  Act  of  Consolidation,  above  alluded  to,  pro- 
viding for  the  continuance  of  the  lien  of  taxes,  even  in  cases 
where  they  are  not  registered. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Thompson,  J. — The  controversy  in  this  case  is  about  the  taxes, 
State  and  city,  for  the  years  1859  and  1860,  and  whether  they  were 
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a  lien  on  the  premises  in  question  at  the  time  of  the  sale.  That 
occurred  on  the  6th  of  August  1860.  Claims  for  these  taxes  had 
not  been  filed,  and  were  not  presented  to  the  sheriff,  as  the  claim 
for  the  taxes  of  the  three  preceding  years  were.  The  taxes  of 
1859  were  registered,  those  of  1860  were  not,  and  perhaps  were 
not  levied  at  the  time.  Did  the  sheriff's  sale  divest  the  lien  of 
these  taxes,  or  perhaps  rather,  did  the  purchaser  take  the  pro- 
perty discharged  of  them  ?  Most  certainly  a  construction  that 
would  deprive  the  public  of  the  ordinary  taxes,  the  only  means 
government  possesses  to  carry  on  its  functions,  and  protect  the 
persons  and  property  of  its  citizens,  should  spring  out  of  some 
very  inflexible  rules,  and  be  clearly  within  some  exception  to  the 
general  requirement  that  the  annual  taxes  shall  be  paid.  Every 
man  knows  this  to  be  the  rule,  and  he  ought  to  show  his  exemp- 
tion very  clearly  to  escape  it.  This  applies  to  purchasers  as 
well  as  ordinary  owners. 

We  are  not  able  to  see  that  these  taxes  fall  within  any  excep- 
tion, or  ought  to  be  considered  as  paid,  in  favour  of  the  purchaser. 
By  the  Act  of  1846,  registered  taxes  remain  a  lien  for  five  years 
from  the  1st  of  January  succeeding  the  year  in  which  they  are 
assessed.  In  all  the  sections  of  the  act  in  which  the  subject  is 
referred  to,  unpaid  taxes,  whether  registered  only,  or  registered 
and  filed,  are  denominated  "claims"  for  taxes.  This  is,  we 
think,  undoubtedly  the  meaning  of  the  act,  and  the  lien  of  regis- 
tered taxes  extending  five  years,  comes  within  the  saving  of  the 
sixth  section,  which  provides  that  "  the  lien  of  such  claims  (those 
mentioned  in  the  act,  taxes,  &c.)  shall  not  be  divested  by  any 
judicial  sale,  as  respects  so  much  thereof  as  the  proceeds  of  such 
sale  may  be  insufficient  to  discharge."  We  think  the  expression 
"  such  claims"  is  to  be  construed  in  its  general  or  popular  sense. 
No  argument  or  reason  has  been  presented  to  create  a  doubt  of 
this,  and  it  comports  best  with  the  principle  of  the  tax  laws,  as 
well  as  the  public  interests.  How  otherwise  can  the  public  be 
protected?  The  city  cannot  be  at  such  sales,  and  unless  the 
state  and  city  taxes  be  protected,  by  requiring  the  purchaser  at 
a  public  sale  either  to  bid  so  as  to  cover  taxes  due,  or  take  the 
property  subject  to  those  remaining  unpaid  by  his  bid,  these 
amounts  must  be  lost,  and  the  property  of  others  must  make  up 
the  deficiency.  This  would  be  shamefully  unjust,  and  especially 
80,  as  a  purchaser  may  inform  himself  beforehand  fully  as  to 
the  unpaid  taxes.  The  registration  will  show  him  that.  The 
taxes  of  the  current  year  fall  upon  the  property,  and  are  pava- 
bie  as  accruing  on  the  ownership  of  it,  like  that  of  any  other 
owner ;  such  was  the  case  with  the  taxes  of  1860.  They  were 
not  due  when  the  sale  took  place.  The  period  for  completing 
the  assessment  had  not  expired.  After  that  the  rate  per  centum 
was  to  be  fixed,  and  appeals  held.    Strictly  speaking,  this  year's 
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tax  accrued  after  the  sale.  We  think  the  judgment  of  the  Dis- 
trict Court  was  entirely  correct,  and  the  judgment  must  be 
affirmed. 

It  is  to  be  regretted  that  a  more  intelligent  system  in  regard 
to  taxation  does  not  exist  in  Philadelphia.  There  are  numerous 
enactments  on  the  subject,  with  very  many  seemingly  incongru- 
ous and  inconsistent  provisions. 

Judgment  affirmed. 


Hiirs  Administrator  versus  Hill. 

Exception  taken  in  Court  below,  must  appear  on  the  Record. — Deposition 
when  admissible  in  point  of  Form, — Adultery  be/ore  Marriage  no  bar 
to  Marital  Rights  subsequently  acquired, —  Widow* s  Right  as  against 
Creditors. 

1.  Objections  to  the  admission  of  a  deposition  offered  on  the  trial  of  a  cause, 
that  it  was  not  returned  attached  to  any  commission  or  interrogatories,  that 
there  was  no  certificate  that  the  examination  was  on  interrogatories  sent,  &c,, 
must  appear,  on  writ  of  error,  in  the  bill  of  exceptions :  for  the  Supreme 
Court  will  not  regard  what  does  not  appear  upon  the  record. 

2.  But  answers  referring  to  the  several  interrogatories  by  number,  are 
sufficient  evidence  that  the  interrogatories  had  been  propounded  to  the  witness 
and  answered,  without  being  so  stated,  especially  where  the  certificate  of 
execution  of  the  commission  states  that  it  was  taken  pursuant  to  a  commission, 
and  to  which  the  interrogatories  were  attached. 

3.  A  woman  divorced  from  her  husband  on  the  ground  of  his  desertion, 
subsequently  married  again,  and  after  the  death  of  her  second  husband, 
claimed  her  $300  exemption,  which  was  refused  by  the  administrator :  in  action 
against  him  therefor,  evidence  was  held  not  admissible  to  prove  adulterous 
intercourse  between  herself  and  the  second  husband  before  the  divorce,  to 
affect  her  claim. 

4.  Offers  of  evidence  to  prove  adulterous  intercourse,  or  acts  amounting  to 
a  waiver  by  the  widow  of  ner  rights  to  the  exemption,  which  were  overruled 
on  the  trial,  must,  in  order  to  be  reviewed  by  the  Supreme  Court  on  writ  of 
error,  appear  in  and  be  embraced  by  the  bill  of  exceptions. 

5.  A  widow's  claim  to  her  statutory  exemption  unaer  the  Act  of  1850,  will 
prevail  over  jdebts  not  liens  against  her  husband's  estate  prior  to  the  passage 
of  that  act,  there  being  no  sucn  saving  clause  in  favour  of  debts  prior  thereto, 
as  there  is  in  the  Debtor's  Act  of  1849.  Baldy's  Appeal,  4  Wright  328,  affirmed. 

Error  to  the  Common  Pleas  of  Tioga  county. 

This  was  an  action  of  trespass  on  the  case  brought  August  23d 
1856,  by  Huldah  Hill  against  Daniel  Hill,  administrator  of  Bur- 
dick  Hill,  deceased,  to  recover  damages  for  refusing  to  appraise 
and  set  apart  to  her  $300  worth  of  the  real  estate  of  the  deceased, 
for  the  use  of  herself  and  family,  according  to  the  provisions  of 
the  Act  of  1850,  in  such  case  made  and  provided.  The  defend- 
ant pleaded  not  guilty. 

Mr.  Burdick  Hill  died  in  August  1855,  having  lived  with  the 
plaintiff  as  her  husband  since  1849.     She  had  been  previously 
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married  to  one  Hugh  Woodcock,  but  on  the  6th  of  September 
1853,  had  been  regularly  divorced  from  the  bonds  of  matrimony 
on  the  ground  of  neglect,  desertion,  and  abuse.  On  the  2d  of 
February  1866,  the  plaintiflF  cave  notice  to  the  defendant,  that 
she  claimed  ^800  worth  of  the  property  of  deceased  under  the 
Exemption  Law,  and  required  him  to  have  it  set  apart  out  of  his 
real  estate.     No  notice  whatever  was  taken  of  this  application. 

On  the  trial  the  plaintiff  offered  in  evidence  the  deposition  of 
a  witness,  taken  on  a  commission  in  Wisconsin,  before  T.  IL 
Walker,  commissioner. 

This  was  objected  to  by  the  defendant,  on  the  ground  that  the 
commission  and  copies  of  interrogatories  were  not  attached  to  the. 
deposition ;  that  no  copies  of  the  interrogatories  were  sent  with 
the  commission  as  required  by  the  rules  of  court ;  and  that  the 
notice  given  by  plaintiff's  counsel  to  defendant's  counsel  was  not 
in  accordance  with  the  rules,  and  because  the  commission  was  not 
made  or  certified  by  the  commissioner. 

The  answers  referred  to  the  interrogatories  by  numbers,  and 
the  certificate  set  forth  that  the  depositions  were  taken  pursuant 
to  the  commission  to  which  the  interrogatories  were  attached. 
The  notice  was  signed  by  plaintiff's  counsel  was  not  dated,  but 
was  served  on  James  Lowery  December  14th  1859. 

The  court  below  admitted  the  depositions,  which  was  the 
subject  of  the  first  bill  of  exceptions. 

The  defendant  offered  to  prove  by  several  witnesses,  that  "  they 
were  well  acquainted  with  Burdick  Hill,  and  Chloe  Hill  his 
wife,  in  their  lifetime ;  and  Hugh  Woodcock,  and  Huldah  Wood- 
cock his  wife,  whilst  residing,  living,  and  cohabiting  together 
in  Chatham  township,  Tioga  county.  Pa.;  and  saw  the  said 
Burdick  Hill  and  Huldah  Woodcock  in  repeated  acts  of  adul- 
tery, whilst  the  said  Burdick  Hill's  wife,  Chloe,  was  in  full 
life,  and  cohabiting  with  him ;  and  the  said  Hugh  Woodcock  was 
in  full  life,  keeping  house,  and  cohabiting  with  the  said  Huldah 
Woodcock ;  and  that  the  said  Hugh  Woodcock  was  in  full  life  at 
the  time  of  the  pretended  marriage  of  the  said  Huldah  with  the 
said  Burdick  Hill,  and  is  still  living." 

But  the  court  below  rejected  so  much  of  the  offer  as  tended  to 

5 rove  adultery,  and  sealed  a  second  bill  of  exceptions  for  the 
efendant. 

The  defendant  then  offered  the  record  of  the  Common  Pleas 
of  Tioga  county.  No.  801,  May  Term  1853,  Libel  sur  divorcey 
Hugh  Woodcock  v.  Huldah  Woodcock,  for  the  purpose  of  showing 
the  previous  marriage  of  plaintiff  with  Hugh  Woodcock,  and 
that  in  his  libel  he  charged  her  with  having  committed  adultery 
with  Burdick  Hill. 
The  marriage  was  admitted,  but  the  libel  was  objected  to  as 
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the  ex  parte  affidavit  of  Hugh  Woodcock,  and  rejected  by  the 
court. 

The  defendant  requested  the  court  to  charge  the  jury : — 

1.  That  they  may  ascertain  the  value  of  any  money  and  all 
personal  property  that  the  plaintiff  had  taken  belonging  to  the 
estate  of  Burdick  Hill,  and  deduct  the  same  from  the  pi  lintiflF's 
claim  in  this  suit. 

2.  That  the  plaintiff  had  no  right  to  have  $300  worth  of 
property  appraised  and  set  apart  to  her  use,  while  there  were 
any  valid  bond  fide  debts  against  the  estate  of  Burdick  Hill, 
deceased,  which  were  unpaid,  and  were  contracted  prior  to  the 
Act  of  1850. 

8.  Clear  proof  that  a  husband  received  his  wife's  money  as  a 
loan,  will  preserve  her  right  of  survivorship ;  and  if  the  jury 
believe  that  Chloe  Hill  lent  her  money  to  Burdick  Hill,  and  he 
received  it  as  a  loan,  and  promised  to  pay  the  same,  and  con- 
tinued that  promise  at  different  periods  down  to  the  time  of  his 
death,  then  it  was  a  valid  debt  against  the  estate,  and  being 
contracted  prior  to  1850,  the  plaintiff  had  no  right  to  claim  ^300 
out  of  the  real  estate  in  this  case. 

4.  That,  if  the  jury  believe  there  were  existing  debts  against 
the  estate  of  Burdick  Hill,  deceased,  which  were  contracted  prior 
to  the  Acts  of  Assembly  under  which  plaintiff  claims,  to  the 
value  or  more  than  the  value  of  the  real  estate  at  the  time  the 
plaintiff  requested  the  defendant  to  have  the  real  estate  appraised, 
and  for  the  payment  of  which  the  real  estate  was  sold  by  the 
administrator,  then  the  plaintiff  cannot  recover  in  this  suit. 

5.  That  there  has  been  no  sufficient  evidence  of  notice  by  the 
plaintiff  to  the  defendant  in  this  case,  to  have  the  real  estate 
appraised  and  set  apart  to  her  use,  therefore  she  cannot  recover 
in  this  suit. 

The  court  below  (White,  P.  J.)  charged  the  jury  in  substance 
as  follows : — 

"  The  plaintiff  claims  to  be  the  widow  of  Burdick  Hill,  and 
sues  the  defendant,  his  administrator,  to  recover  damages  which 
she  alleges  she  has  sustained  by  reason  of  his  refusal  to  perform 
duties  enjoined  upon  him  as  such  administrator,  by  the  Act  of 
the  26th  of  April  1850,  which  authorizes  the  widow  of  any 
decedent  dying  within  this  Commonwealth,  if  his  estate  be  insuffi- 
cient to  pay  his  debts,  to  retain  either  real  or  personal  property 
belonging  to  the  estate  of  such  decedent  to  the  value  of  $300, 
and  makes  it  the  duty  of  the  administrator  or  executor  to  have 
the  property  which  the  widow  may  elect  to  retain,  appraised  in 
the  manner  provided  in  the  Act,  exempting  $300  worth  of  pro- 
perty from  sale  or  execution  or  distress  for  rent,  passed  9th  of 
April  1849. 

"  One  objection  made  to  the  right  of  plaintiff  to  recover  in 
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this  suit,  is,  that  the  evidence  of  notice  given  by  plaintiff  to 
defendant  to  have  the  $300  worth  of  real  estate  appraised  and 
set  apart  to  her  use,  is  not  suflScient.  The  form  or  substance 
of  the  notice  is  nojt  objected  to ;  but  it  is  alleged  that  the  proof 
of  service  is  not  suflBcient.  That  proof  is  upon  the  back  of  the 
notice,  and  consists  of  an  aflSdavit  of  the  service  sworn  to  and 
subscribed  by  Henry  Sherwood,  an  ex  parte  affidavit.  The 
notice  and  affidavit  were  both  read  without  objection.  Mr.  Sher- 
wood was  one  of  the  counsel  who  tried  this  cause,  and  was  sitting 
at  the  counsel  table,  aiding  in  the  trial,  when  the  notice  and 
affidavit  of  service  were  read.  If  the  defendant  had  designed 
to  object  to  the  mode  of  proof  of  service  admitted  by  the  court, 
they  ought  to  have  objected  then,  and  the  requisite  legal  proof 
could  have  been  supplied,  by  calling  Mr.  Sherwood  upon  the 
stand.  In  the  absence  of  any  objection  then,  it  is  too  late  to 
object  now,  and  the  notice  and  proof  of  service  thereof  are 
adjudged  sufficient. 

"  The  notice  is  dated  the  30th  of  January  1856,  and  was  served 
on  the  2d  of  February  1856.  It  advised  the  defendant  of  the 
plaintiff's  claim  to  $300  worth  of  decedent's  property,  under  the 
Exemption  Law,  and  required  him  to  have  it  set  out  from  his  real 
estate.  The  defendant  refused  to  recognise  this  claim,  and 
instead  of  having  it  set  out  as  required  by  the  notice,  repudiated 
it— denying  that  she  was  the  widow  of  the  decedent  or  had  ever 
been  married  to  him,  and  affirming  substantially  that  her  claim 
was  founded  in  a  false  and  fraudulent  pretence. 

"  One  of  the  main  questions,  therefore,  in  this  case,  is  raised 
by  this  denial  of  defendant,  that  plaintiff  ever  was  the  wife  of 
Burdick  Hill,  and  this  is  a  question  of  fact  for  the  determination 
of  the  jury."  Here  the  learned  judge  referred  to  the  testimony 
on  this  point,  and  added,  "if  from  the  whole  evidence  in  the  case, 
they  determine  that  plaintiff  was  not  married  to  Burdick  Hill, 
then  there  is  an  end  of  this  case,  and  the  verdict  of  the  jury 
should  be  in  favour  of  the  defendant.  But,  if  the  jury  should 
determine  that  these  parties  were  married,  then  other  questions 
in  the  case  will  require  investigation,  to  which  your  attention  is 
now  directed. 

"  The  Act  of  1850  is  not  retroactive  in  its  operation,  and  does 
not  affect  debts  contracted  by  the  decedent  prior  to  its  passage. 
If  such  debts  existed,  sufficient  in  amount  to  absorb  the  whole 
value  of  his  real  and  personal  estate,  then  there  was  nothing  out  of 
which  the  plaintiff's  claim  could  have  been  paid,  and  the  defend- 
ant would  not  be  liable  in  damages  for  having  refused  to  recog- 
nise it.  If  after  payment  of  all  the  debts  of  the  decedent, 
contracted  prior  to  the  passage  of  the  act,  then  there  was  nothing 
in  the  power  of  the  administrator  out  of  which  the  plaintiff's 
claim  could  have  been  paid,  and  the  defendant  would  not  be  liable 
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in  damages  for  having  refused  to  recognise  it.  But  if,  after  pay- 
ment of  all  debts  of  the  decedent,  contracted  prior  to  the  passage 
of  the  act,  there  still  remained  of  the  personal  and  real  estate, 
in  the  hands  of  the  administrator,  enough  to  pay  the  widow's 
claim  or  a  portion  of  it,  she  was  entitled  to  it,  and  in  ascertaining 
the  situation  of  the  estate,  in  order  to  determine  whether  she 
was  entitled  to  anything,  no  allowance  should  be  made  for  dis- 
bursements by  the  administrator,  for  expenses  of  administration 
after  notice  given  by  plaintiflF  to  have  her  claim  of  ^300  set  out, 
nor  on  account  of  debts  paid  by  the  administrator  after  such 
notice,  which  were  contracted  after  the  passage  of  the  act  creating 
the  exemption,  because  over  all  such  claims  she  was  entitled  to 
priority.  •  Burdick  Hill  died  on  the  5th  of  August  1855. 

*'  [The  jury  will  ascertain  the  aggregate  value  of  the  real  and 
personal  estate  of  Burdick  Hill  at  the  time  the  notice  of  widow's 
claim  was  served  on  the  administrator,  and  also,  the  amount  of 
his  debts  contracted  prior  to  the  26th  of  April  1850 ;  and  if 
these  debts  were  suflScient  in  amount  to  absorb  the  whole  value 
of  his  estate  at  that  time,  then  the  plaintifiF  cannot  recover  in 
this  suit.] 

"  If,  however,  the  jury  should  be  of  opinon,  from  the  whole 
evidence,  that  the  debts  contracted  prior  to  the  26th  of  April 
1850,  were  not  equal  in  amount  to  the  whole  value  of  the  estate, 
then  the  plaintiff  would  be  entitled  to  your  verdict  for  whatever 
damages  she  has  sustained  by  the  conduct  of  the  defendant,  in 
refusing  to  perform  what  the  law  enjoined  on  him  to  do,  after 
having  been  notified  by  the  plaintiff  that  she  claimed  the  benefit 
of  its  provisions  in  her  behalf;  and  the  measure  of  damages 
would  be  the  amount  of  the  provision  in  her  favour,  $300  and 
interest  from  the  time  the  demand  was  made ;  first  deducting 
therefrom  any  money  and  the  value  of  any  property  belonging 
to  the  decedent's  estate,  received  and  fraudulently  retained  from 
her,  provided  the  residue,  deducting  the  preferred  claims  from 
the  aggregate  value  of  the  estate,  is  suflScient  to  cover  that 
amount.  Otherwise,  the  measure  of  damages  would  be  the 
difference  between  the  preferred  claims  and  the  aggregate  value 
of  the  estate  at  the  time  the  demand  was  made,  and  interest 
thereon  up  to  the  time  of  the  return  of  your  verdict." 

The  defendant's  points  were  thus  disposed  of: — 

1.  The  first  was  answered  in  the  aflSrmative. 

2.  "This  is  correct,  provided  the  debts  contracted  prior  to  the 
Act  of  1850  were  sufficient  to  absorb  the  whole  value  of  the 
estate,  btit  not  otherwise." 

8.  "  This  is  answered  in  the  affirmative,  provided  this  claim  and 
other  debts  of  decedent,  contracted  prior  to  April  26th  1850, 
were  sufficient  to  absorb  the  whole  value  of  the  estate." 

4.   "  If  the  jury  believe  there  were  existing  bond  fide  debts 
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agftinst  the  estate  of  Burdick  Hill,  deceased,  which  were  con- 
tracted prior  to  the  passage  of  the  Act  of  Assembly  under  which 
plaintiflf  claims,  amounting  to  more  than  the  value  of  the  real 
and  personal  estate  of  said  decedent  at  the  time  plaintiff  gave 
notice  to  defendant  of  her  claim,  then  the  plaintiff  cannot  recover 
in  this  suit." 

5.  The  fifth  point  was  answered  in  the  negative. 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiff  for  $307.02 ;  whereupon  the  defendant 
lued  out  this  writ,  and  assigned  for  error  here, 

1.  The  admission  of  the  deposition  of  A.  M.  Harris. 

2.  The  rejection  of  the  testimony  mentioned  in  the  second  bill 
of  exceptions. 

3.  The  instruction  to  the  jury  enclosed  above  in  brackets. 

4  and  5.  The  refusal  to  affirm  the  defendant's  second  and 
fourth  points. 

J.  W.  Gitemset/j  Lotory^  and  WiUotiy  for  plaintiff  in  error. 

H.  Sherwood  and  H.  W.  Williams^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  March  22d  1862,  by 

Thompson,  J. — We  see  no  ground  for  the  first  assignment  of 
error  in  this  case.  The  record  does  not  show  that  the  deposition 
of  Harris,  taken  on  a  commission,  was  not  attached  to  the  com- 
mission. We  have  a  statement  to  that  effect  in  the  printed  argu- 
ment, but  this,  as  an  objection,  is  not  contained  in  the  bill  of 
exceptions  in  any  way.  The  answers  referring  to  the  several 
interrogatories  by  number,  were  sufficient  evidence  that  the  inter- 
rogatories themselves  had  each  been  propounded  to  the  witness^ 
and  answered  without  its  being  so  stated,  particularly  as  it  is 
stated  in  the  certificate  of  execution  of  the  commission,  that  it 
was  taken  pursuant  to  a  commission,  and  to  which  the  interroga- 
tories were  attached. 

The  second  assignment  of  error  is  to  the  action  of  the  court, 
in  overruling  an  offer  of  testimony  by  the  defendant  below,  but 
which  is  not  embraced  in  the  bill  of  exceptions,  nor  made  part 
of  it.  The  reference  to  it  in  the  assignment  of  error  is  not  suffi- 
cient. We  have  no  guaranty  that  that  is  correct ;  at  all  events, 
that  is  not  the  way  in  which  practice,  and  the  rules  of  court, 
require  it  to  be  presented.  If  we  were  to  take  no  further  notice 
of  it,  the  plaintiff  in  error  would  be  no  loser  thereby.  It  was  a 
most  novel  proposition.  It  was  to  prove  adulterous  intercourse 
between  the  defendant's  intestate  and  the  plaintiff  before  their 
marriage,  for  the  purpose  of  defeating  the  latter  of  her  marital 
rights  as  widow  of  the  intestate. 

Mrs.  Hill  had  been  divorced  from  her  former  husband  on  the 
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ground  of  desertion,  nearly  a  year  before  her  marriage  with 
Burdick  Hill,  the  intestate.  So  that  their  subsequent  marriage 
was  legal.  But  the  defendant's  counsel  seemed  to  think  that,  if 
they  could  prove  adulterous  intercourse  between  the  parties  be- 
fore her  divorce  from  her  husband,  it  would  avoid  the  subsequent 
marriage.  This  is  a  great  mistake.  Such  a  result  only  takes 
place  where  there  has  been  a  divorce  for  the  cause  of  adultery. 
The  decree  against  the  party  charged,  while  it  remains  in  force, 
is  an  adjudication  of  incompetency  to  marry  with  the  particeps 
in  the  crime,  by  the  express  provision  of  the  statute.  Such 
subsequent  marriage  after  such  a  decree,  and  while  it  remains  in 
force,  would  probably  avoid  the  marriage.  But  the  law  does  not 
allow  marriages  to  be  annulled  but  by  proceedings  for  that  pur- 
pose. When  they  are  void  by  positive  law,  is  another  thing : 
such  was  not  the  case  here,  and  could  not  be  made  so  in  this  issue, 
if  the  evidence  had  been  received. 

The  remaining  assignments  are  to  the  charge  of  the  court, 
and  to  the  answers  to  several  points  put  by  the  defendant.  In 
none  of  them  is  the  question  of  waiver  by  the  widow  of  her  right 
to  the  $300  exemption  raised,  although  it  was  discussed  in  the 
argument.     We  need  not,  therefore,  further  notice  it. 

Upon  the  questions  propounded  to  the  court  as  to  the  widow's 
right  to  the  exemption  as  against  debts  contracted  prior  to  the 
passage  of  the  Act  of  1850,  the  court,  in  going  as  far  as  they 
did,  went  too  far  in  favour  of  the  defendant,  and  it  will  hardly 
be  considered  error  that  he  did  not  go  further  astray.  In  Baldy's 
Appeal,  McAllister's  Estate,  4  Wright  328,  we  held  that  there  being 
no  such  saving  clause  in  favour  of  debts  prior  to  the  passage  of  the 
Exemption  Act  of  1850,  as  there  is  in  the  Debtor's  Act  of  1849, 
that  the  widow's  claim  was  good  against  all  debts  not  liens  prior 
to  the  act.  And  this  distinction  is  preserved  in  Neff 's  Appeal, 
9  Harris  243.  The  matter  alleged  as  being  in  pari  materia  by 
the  learned  judge  who  delivered  the  opinion  of  the  court  in  that 
case,  with  the  Act  of  1849,  and  to  be  construed  in  the  same  way, 
had  no  relation  to  the  question  of  prior  indebtedness,  not  liens 
defeating  the  exemption.  It  related  solely  to  the  duty  of  the 
widow  to  make  a  selection  of  property  which  she  desired  to  retain 
for  the  use  of  herself  and  family.  She  was  held  to  stand  on  the 
same  footing  with  a  debtor  in  this  respect,  and  that  the  same 
construction  in  this  particular  was  to  be  given  to  both  acts.  But 
this  question  has  passed  in  rem  judicatam^  and  need  not  now  be 
further  discussed.  The  jury  found  for  the  plaintiflF  even  on  the 
unfavourable  ground  for  the  plaintiff  below,  on  which  the  case  was 
put ;  and  as  the  plaintiff  in  error  has  failed  to  establish  any  error 
committed  against  him,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Brown  &  Eockwell  verms  Willey,  Beardsley,  and  |f2i8  _^l 

Scouton. 

Consentable  Boundary  Line,  Existence  and  Location  o/,  a  question  of /act 
for  the  Jury, — Draft ^  when  not  Evidence, 

1.  Parties  having  bought  the  timber  upon  certain  lands,  in  making  a  division 
thereof  used  a  rough  draft,  not  from  actual  survey,  and  without  courses  and 
distances,  and  agreed  upon  a  "brow  or  ridge  of  land"  as  the  dividing  line; 
the  place  where  it  was  supposed  to  be  being  marked  on  the  draft  by  a  pencil 
line,  and  the  name  and  initials  of  the  parties  written  on  the  portions  supposed 
to  be  allotted  to  each :  the  vendees  of  W.,  one  of  the  parties,  cut  timber  on  his 
side  of  the  ridge  or  natural  boundary,  but  on  a  part  marked  on  the  draft  with 
the  initials  of  the  other  parties,  B.  and  R.,  who  brought  trespass  therefor :  on 
the  trial,  the  location  oi  the  ridge  agreed  on  as  the  boundary  was  submitted 
to  the  jury  as  a  question  of  fact:  Held,  that  the  submission  was  proper,  for 
the  true  location  of  a  disputed  line  or  boundary  is  always  a  question  of  fact 
for  the  jury. 

2.  Where  the  map  or  rough  draft  was  not  attached  to  the  contract,  was  not 
made  from  actual  survey,  and  was  without  courses  and  distances,  it  was  not 
conclusive  of  the  plaintiff's  right  to  recover ;  though  their  names  were  marked 
on  the  draft  as  the  owners  of  the  timber-leave,  where  the  timber  in  dispute 
was  cut,  and  the  rough  draft  or  drawing  was  referred  to  in  the  contract 
of  division,  which  was  therein  said  to  be  *'  on  the  following  lines  as  repre- 
sented on  the  drawing." 

Error  to  the  Common  Pleas  of  Bradford  county. 

This  was  an  action  of  trespass,  qu.  cI.  fregit  et  de  bonis  aspor- 
tatisy  brought  December  13th  1858,  by  William  H.  H.  Brown  and 
James  L.  Kockwell  against  Horace  Willey,  George  Beardsley, 
and  Charles  R.  Scouton,  for  cutting  and  taking  away  three  hun- 
dred white  pine  trees,  and  one  thousand  saw-logs,  of  the  value 
of  8300. 

To  a  declaration  in  the  usual  form  the  defendants  pleaded  not 
guilty. 

The  material  facts  of  the  case  were  these: — By  a  written 
agreement,  dated  23d  of  July  1858,  the  Towanda  Mineral  Land 
Company  sold  to  Charles  Wells,  and  William  H.  H.  Brown  and 
James  Rockwell,  all  the  white  pine  timber  on  certain  tracts  of 
land,  describing  it,  at  $2  per  thousand  feet. 

On  the  25th  of  October  1858,  by  an  agreement  in  writing. 
Brown  &  Rockwell  made  a  division  with  Charles  Wells  of  the 
lumber  thus  purchased.  This  agreement,  among  other  things, 
provides,  that  a  division  of  the  timber  be  made  on  the  "  follow- 
ing lines,  as  represented  on  the  drawing,"  or  map,  "  all  within  the 
lines  marked  Charles  Wells,  to  be  cut,  manufactured,  and  paid 
for  by  said  Wells  or  his  assignees,  and  all  the  timber  on  the  lands 
within  the  lines  marked  B.  &  R.,  to  be  cut,  manufactured,  and 
paid  for  by  Brown  &  Rockwell." 

The  parties  did  not  go  upon  the  land  when  this  division  was 
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made,  nor  had  they  any  survey  made  of  it.  In  the  division  a 
natural  boundary,  viz.,  a  brow  or  ridge  of  land  on  the  east  side 
of  Raven  Hollow,  was  adopted,  and  its  supposed  position  was 
indicated  by  a  pencil  line  on  a  map  in  their  possession. 

On  the  same  day,  October  25th  1858,  Charles  Wells  assigned 
his  interest  in  the  contract  and  timber  to  Horace  Willey  and 
Charles  R.  Scouton,  two  of  the  defendants,  and  letters  were  put 
on  the  map  to  indicate  on  which  side  of  the  line  Brown  &  Rock- 
well were  to  have  the  timber,  and  on  "which  side  Wells  was  to 
have  it. 

On  the  trial,  the  only  question  was  as  to  the  location  of  this 
line,  and  to  this  most  if  not  all  the  testimony  was  directed.  No 
official  warrant  or  survey  was  given  by  either  party. 

The  contract  of  division  provides  that  **  the  ridge  or  brow  of 
land  on  the  east  side  of  Raven  Hollow  shall  be  the  division  line, 
running  up  said  ridge  to  the  line  dividing  the  Simon  Hardv  and 
the  James  Hardy  tracts — thence  to  the  line  between  Cash  and 
the  said  company's  lands  to  a  corner  marked  E.  on  the  draw- 
ing," &c.,  &c. 

No  points  were  presented  to  the  court  by  the  parties. 

The  court  below  (White,  P.  J.)  charged  inter  alia  as  follows : — 
["  The  agreement  between  Charles  Wells,  of  the  first  part,  and 
William  H.  Brown  and  J.  L.  Rockwell,  of  the  other,  dated  Octo- 
ber 25th  1858,  and  the  diagram  or  draft  to  which  it  refers,  are 
not  alone  conclusive  of  the  rights  of  the  parties.] 

"  The  other  evidence  submitted  shows  that  the  line  upon  the 
draft  made  by  Gordon  F.  Mason  was  a  dotted  line,  sketched  with 
a  pencil,  and  intended  to  show  proximately  the  location  and 
course  of  the  ridge  on  the  east  side  of  Raven  Hollow,  which  it 
was  supposed  would  form  a  natural  boundary,  if  adopted  by  the 
parties,  sufficiently  marked  and  distinctive  for  their  purpose, 
without  incurring  the  expense  of  a  survey.  The  line,  as  origin- 
ally dotted  by  Mr.  Mason,  did  not  extend  to  the  Hardy  line. 
[The  extension  was  made  by  Charles  Wells,  at  or  about  the  time 
the  contract  was  executed,  as  was  also  the  designation  of  the 
tracts  upon  the  map  ^  Charles  Wells'  and  B.  &  R.  This,  he  says, 
was  done  by  him  of  his  own  mere  will,  and  without  any  intention 
to  indicate  the  location  of  the  line,  and  without  any  such  know- 
ledge of  the  country  as  would  have  enabled  him  to  represent, 
with  anv  degree  of  accuracy,  upon  the  map  the  position  of  the 
ridge  which  the  parties  intended  should  be  the  division  line  be- 
tween them.  The  B.  &  R.  were  designed  to  show  that  the  tim- 
ber on  the  lands  lying  on  the  east  of  the  line  was  allotted  to 
Brown  &  Rockwell,  whatever  might  be  the  location  of  the  line 
on  the  ground,  but  not  to  change  its  location  as  described  in  the 
contract.] 

^^  The  location  o£  this  line  is  a  question  of  fact  to  be  ascertained 
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by  the  jury.  It  is  described  in  the  contract  as  ^  the  ridge  or 
brow  of  the  land  on  the  east  side  of  Raven  Hollow,  running  np 
said  ridge  to  the  line  dividing  the  Simon  Hardy  and  James  Hardy 
tracts — thence  to  the  line  between  Cash  and  said  company  to  a 
corner  marked  E.  on  the  drawing/ 

['^  Did  the  parties  intend  to  make  the  small  stream  running 
this  Raven  Hollow,  or  the  high  bank  on  the  east  side  of  it,  the 
boundary  line  between  them  ?  If  they  did,  they  would  have  said 
80.  They  describe  it  as  *  the  ridge  or  brow  of  the  land  on  the 
east  side  of  the  hollow.' 

"  Is  there  any  other  ridge  or  brow  of  land  on  the  east  side  of 
Raven  Hollow  which  would  form  a  natural  boundary,  except  the 
ridge  claimed  by  the  defendants  to  have  been  the  one  intended  ? 
If  you  believe  the  evidence  of  the  defendant's  witnesses,  there 
is  no  other; — their  evidence  showing  that  there  is  a  gradual 
slope  from  the  bank  of  the  stream  up  to  this  ridge.  They  show, 
too,  that  this  is  a  well-defined  ridge  or  ledge,  connecting  at  or 
near  the  point  indicated  by  Mr.  Mason's  line,, and  extending 
along  the  hill,  above  the  slope,  until  it  crosses  the  Cash  tract, 
then  changing  its  course,  recrossing  that  line,  and  intersecting 
the  line  of  the  Hardy  tracts  some  distance  below  the  corner 
marked  E.  on  the  map. 

"Several  of  plaintiff's  witnesses  testify  that  there  is  another 
ridge  lying  between  this  and  the  run,  about  the  same  height  of 
this,  and  diverging  from  it  in  the  direction  of  the  line  plotted  on 
the  draft,  at  a  point  some  40  to  60  rods  from  the  intersection  of 
the  division  line  of  the  Hardy  tracts.  They  testify  that  this 
continues  a  prominent,  well-marked  ridge  until  it  intersects  the 
Hardy  line.  If  there  is  such  a  ridge  as  these  witnesses  describe, 
it  would  undoubtedly  form  the  ridge  or  brow  of  land  on  the  east 
side  of  Raven  Hollow,  and  corresponding  more  nearly  in  its 
direction  with  the  line  plotted  on  the  draft  than  does  the  other 
ridge,  it  should  be  regarded  as  the  boundary  intended  by  the 
parties.  In  that  event  the  plaintiffs  would  be  entitled  to  recover, 
as  the  land  upon  which  the  timber  was  cut  lies  between  this  and 
the  ridge  claimed  as  the  boundary  by  the  defendants.  The  ques- 
tion is  one  of  fact,  and  not  of  law.  The  parties  agreed  to  divide 
their  timber,  and  at  this  particular  locality  to  make  the  ridge  on 
the  east  side  of  Raven  Hollow  the  boundary,  running  up  said 
ridge  to  the  line  dividing  the  Hardy  tracts — thence  to  the  line 
between  Cash  and  said  company.  The  ridge  referred  to  is  not 
the  stream  winding  through  the  lowest  depression  in  the  valley, 
nor  is  it  the  bank  of  the  stream,  nor  the  gradual  slope  of  land 
lying  between  the  bank  and  the  ridge,  or  brow  east  of  the  hollow, 
but  it  is  the  first  prominent,  well-defiined  brow  of  land  bounding 
the  hollow  on  the  east,  and  if  such  a  one  exists  as  that  described 
by  plMntiflb'  witnesses,  it  would  constitate  the  boundary  intended 
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by  the  contract.  But  if  the  jury  should  find  that  no  such  ridge 
exists,  and  that,  in  accordance  with  the  evidence  of  defendants* 
witnesses,  the  land  slopes  gradually  from  the  bank  of  the  stream  up 
to  the  base  of  the  ledge  of  conglomerate  rocks,  and  that  this  ledge 
is  the  only  ridge  on  the  east  side  of  Raven  Hollow  (except  the 
high  mountain  still  further  east),  then  this  is  the  intended  bound- 
ary, and  as  by  this  boundary  the  timber  in  controversy  would 
form  a  part  of  the  allotment  to  Charles  Wells,  under  whom  defend- 
ants claim  (if  you  thus  find),  your  verdict  should  be  for  the 
defendants."] 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  defendants.  Whereupon  the  plaintiff"  sued  out  this 
writ,  and  assigned  for  error  those  portions  of  the  charge  of  the 
court  which  are  printed  above  in  brackets. 

Wilmot  and  Watkins^  for  plaintiffs  in  error. 

William  Elwell^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  March  22d  1862,  by 

Thompson,  J. — As  this  case  is  presented,  we  are  unable  to 
perceive  any  error  whatever  in  it.  It  was  fully  conceded,  on  the 
argument,  that  the  "  ridge  or  brow  of  land,  on  the  east  side  of 
Raven  Hollow  to  the  line  dividing  the  Simon  Hardy  and  the 
James  Hardy  tracts,"  was,  to  the  last-named  point,  to  be  the 
dividing  line  of  the  timber  between  the  parties.  All  on  the 
east  of  that  boundary  was  to  be  Brown  &  Rockwell's — all  on 
the  west,  to  belong  to  Wells,  under  whom  the  defendants  claim. 
This  was  not  the  entire  line  between  the  parties,  but  is  the  only 
portion  necessary  to  notice  in  considering  this  case. 

It  became  absolutely  necessary,  in  order  to  determine  the 
question  of  the  alleged  trespass,  to  determine  where  this  boundary 
existed  on  the  ground,  and  to  ascertain  this,  much  testimony  was 
given  which  was  submitted  to  the  jury  with  instructions  that  if 
the  defendants  had  cut  timber  east  of  it,  they  were  within  the 
plaintiffs'  lines,  and  trespassers ;  but  if  the  cutting  was  on  the 
west,  then  they  were  lawfully  on  their  own  ground.  This  is  the 
substance  of  the  charge. 

I  am  at  a  loss  to  know  how  otherwise  the  case  could  have  been 
tried.  There  was  no  actual  line  run,  fixed,  or  agreed  upon,  so 
as  to  preclude  inquiry  by  the  jury.  The  rough  pencil  tracing 
on  the  diagram,  which  was  before  the  parties  when  they  agreed 
upon  a  division,  contained  neither  courses  nor  distances,  and  but 
indicated  a  conjecture  as  to  the  course  of  the  ridge,  agreed  to  be 
the  boundary.  It  could  not  be  located  on  the  ground  for  want 
of  such  courses  and  distances,  and  it  left  the  natural  boundary 
as  it  might  be  found  to  exist,  the  dividing  line.    It  was  essential 
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that  that  should  be  ascertained  in  order  to  fix  the  rights  of  the 
parties  in  the  contest.  In  order  to  do  so,  surveys  were  made, 
and  these  became  the  evidence  on  the  question  of  the  location 
of  the  agreed  boundary,  and  were  for  the  jury.  Where  a  line 
or  boundary  is  disputed,  it  is  always  a  question  of  fact  for  a 
jury.     It  was  properly  so  treated  here. 

The  idea  that  the  initials  of  the  plaintiiTs,  placed  upon  the 
diagram  or  rough  draft,  fixed  the  location  of  their  land,  as  con- 
tended for  by  the  counsel  for  the  plaintifi*8  in  error,  so  as  to 
relieve  all  inquiry  into  the  fact  of  where  it  was  situate  by  refer- 
ence to  the  line,  I  fail  to  comprehend.  Had  the  division  been  by 
tracts,  this  would  have  been  a  good  designation,  and  then  the 
only  thing  to  be  done  would  be  to  locate  the  tracts.  But  this 
was  not  so.  The  brow  of  a  ridge,  the  agreement  declares,  shall 
be  the  boundary.  The  "  initials"  would  indicate  no  locality,  if 
the  identity  of  tracts  were  not  to  be  preserved.  The  territory 
claimed  by  the  plaintiffs  could  not  be  defined  by  the  location  of 
such  initials  on  a  draft.  This  would  be  idle.  The  object  of  the 
initials  was  to  indicate  that  the  land  east  of  the  ridge  was  to  be 
in  the  possession  of  the  plaintiffs,  and  on  the  west,  in  the  defend- 
ants. The  boundary  agreed  upon,  when  ascertained,  would  de- 
termine the  division.  The  initials  amountefl  to  nothing.  The 
evidence  of  where  this  boundary  was,  being  all  submitted  to  the 
jury,  as  it  was  proper  to  do,  they  found  that  the  timber  cut  by 
the  defendants,  for  which  this  action  of  trespass  was  brought, 
was  all  on  the  west  side  of  the  dividing  line,  and  consequently 
their  verdict  was  in  favour  of  the  defendants.  As  we  discover 
no  error  in  the  record,  The  judgment  is  affirmed* 


The  Board  of  Wardens  of  the  Port  of  Philadelphia 
verstis  The  City  of  Philadelphia  et  al. 

Power  and  Jurisdiction  of  Board  of  Port  Wardens  of  Philadelphia  to 
control  the  erection  of  Bridge  over  the  SchuylkUL 

By  Act  of  Assembly  of  27th  March  1852,  the  commissioners  of  the  county 
of  Philadelphia  were  required  to  build  bridges  over  the  Schuylkill,  the  County 
Board  to  approve  site,  plans,  and  specifications :  b^  subsequent  acts,  the  rights 
and  privileges  of  the  County  Board  and  Commissioners  were  vested  in  the 
city  of  Philadelphia,  and  the  city  councils  vrere  authorized  to  build  the 
Chestnut  street  bridge  as  provided  by  the  Act  of  1852 :  the  city  being  about 
to  build,  the  board  of  vrardens  filed  a  bill  in  equity  for  an  injunction,  dleging 
Uiat  the  navigation  of  the  river  vrould  be  injured.    Hdd, 

1.  That  if  any  express  authority  existed  in  the  board  to  control  the  erection 
of  a  bridge,  it  was  an  authority  derired  from  the  legislature  who  might  with- 
draw it  and  confer  it  elsewhere : 

2.  That  as  the  County  Board  and  Commissioners  and  their  saccessor,  the 
6  Wr.— 14 
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city»  had  been  specially  appointed  by  the  legislature  for  the  erection  of  the 
bridge,  this  special  agency  would  supersede  the  general  agency  of  the  board 
of  wardens,  if  any  existed :  and  the  former  being  specially  selected,  the  latter 
were  excluded  by  necessary  implication :  and  that  therefore,  the  board  of 
wardens  as  such,  had  no  power  to  interfere  with  the  erection  of  the  bridge. 

Supreme  Court  at  Nisi  Prius.     In  Equity, 

This  w^as  an  appeal  to  the  court  in  banc  from  the  decision  of 
Read,  J.,  dismissing  a  bill  filed  by  the  Board  of  Port  Wardens 
for  the  Port  of  Philadelphia,  against  The  City  of  Philadelphia 
et  al 

The  bill  of  Charles  S.  Wayne,  master  warden,  and  Charles 
Harbert,  George  B.  Miller,  George  Woelpper,  Alexander  Whill- 
din,  John  J.  Kersey,  Samuel  J.  Christian,  Oscar  Thompson, 
Philip  B.  Mingle,  Peter  Fritz,  George  W.  Hacker,  George 
Mitchell,  Enoch  Turley,  John  Gallagher,  John  Bireley,  S.  Morris 
Wain,  and  William  Welsh,  port  wardens,  constituting  the  Board 
of  Wardens  for  the  Port  of  Philadelphia,  was  filed  December  3d 
1861  against  The  City  of  Philadelphia,  Alexander  Henry,  mayor 
thereof,  Strickland  Kneass,  chief  engineer  and  surveyor  thereof, 
and  George  Clark,  Richard  McGran,  and  Dennis  Kennedy,  con- 
tractors for  erecting  and  constructing  a  bridge  over  the  river 
Schuylkill,  to  be  located  at  or  opposite  to  Chestnut  street,  in  the 
city  of  Philadelphia,  and  set  forth :  "  That  by  virtue  of  sundry 
acts  of  the  legislature,  there  was  established  a  board  of  wardens 
for  the  Port  of  Philadelphia,  consisting  of  a  master  warden  and 
sixteen  Assistant  or  Port  Wardens ;  the  Master  Warden  to  be 
appointed  by  the  governor  of  the  state,  and  the  Port  Wardens  to 
be  elected  by  the  councils  of  the  City  of  Philadelphia;  that 
Charles  S.  Wayne,  one  of  the  complainants,  was  appointed  mas- 
ter warden,  duly  commissioned  and  qualified,  and  the  other 
complainants  were  duly  elected  by  the  councils,  and  qualified ; 
and  that  all  of  the  complainants  were  then  performing  their 
duties  as  the  board  of  wardens." 

"  That,  among  other  duties,  the  board  of  wardens  were  to  grant 
licenses  for  the  building  of  wharves,  beyond  low-water  mark,  in 
the  river  Schuylkill,  and  that  any  one  desiring  to  build  a  wharf, 
should  make  application  to  said  board,  stating,  in  writing,  the 
nature,  extent,  and  plan  of  such  intended  building,  and  if  said 
board,  or  a  majority  of  them,  were  satisfied  that  the  plan  could 
be  lawfully  executed,  and  would  not  improperly  encroach  on  or 
injure  the  channel  or  harbour,  th^y  should  grant  the  license,  and 
cause  it  to  be  recorded  in  their  office.  That  by  an  Act  of  Assem- 
bly, approved  April  6th  1850,  certain  persons  were  appointed  to 
survey  and  take  proper  soundings  of  the  channel  of  the  river 
Schuylkill,  from  Fairmount  to  the  Delaware  river,  for  the  pur- 
pose of  establishing  wharf-lines,  and  to  make  a  correct  plan, 
tjhereof,  which  plan,  when  approved  by  said  board  of  wardens,  was 
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to  be  returned  to  the  Court  of  Quarter  Sessions  of  Philadelphia 
for  adjudication  by  them,  and  after  such  adjudication  was  to  be 
recorded  in  the  ofiSce  of  the  clerk  of  said  court,  and  should 
thereupon  remain  unalterable ;  and  no  wharves  should,  at  any- 
time thereafter,  be  extended  further  into  the  river  Schuylkill 
than  the  wharf-line  so  designated :  Provided,  That  no  one  should 
erect  wharves  or  piers,  extending  out  as  far  as  said  wharf-lines, 
without  license  from  said  board  of  wardens ;  that  such  a  plan 
was  made,  was  approved  by  the  board,  and,  after  adjudication 
by  said  court,  was  recorded  in  said  clerk's  office  on  March  24th 
1852,  whereby  said  wharf-lines  were  unalterably  fixed/' 

The  bill  further  stated  that,  "  the  City  of  Philadelphia  intend- 
ing to  erect  a  bridge  over  said  river  Schuylkill,  at  Chestnut 
street,  Strickland  Kneass,  as  chief  engineer  of  said  city,  desired 
said  master  warden  to  inform  him  what  it  was  necessary  to  do, 
so  that  they  might  place  in  coflFer-dams  and  erect  a  pier  in  the 
Schuylkill,  without  infringing  the  law ;  and,  after  being  informed, 
made  a  regular  application  for  permission  to  construct  coffer- 
dams, extending  temporarily  beyond  said  wharf-line  about  seven- 
teen feet,  one  upon  each  side  of  the  river,  at  Chestnut  street. 
That,  upon  receiving  said  application,  said  board  of  wardens 
appointed  three  of  their  number  a  committee  to  visit  the  location 
of  the  proposed  bridge  and  piers,  and  report  the, result  of  their 
examination ;  that  said  committee  did  visit  it,  and  reported  to 
said  board  that  they  found  that  if  the  proposed  pier  was  to  be 
placed  in  the  centre  of  the  river,  it  would  obstruct  the  channel 
for  reasons  which  they  gave;  but  that  if  two  piers  could  be 
built,  leaving  the  centre  of  the  river  clear,  or  if  the  proposed 
one  pier  was  to  be  placed  to  the  eastward  of  the  centre  of  the 
river,  leaving  the  larger  space  to  the  westward,  the  difficulties 
would  be  removed ;  that  upon  receiving  this  report  said  board 
of  wardens  at  once  resolved  that  the  board  of  wardens  decline 
granting  a  license  to  the  city  to  build  the  bridge  in  accordance 
with  the  proposed  plan,  as,  by  the  report  of  said  committee,  it 
would  act  injuriously  to  the  commerce  of  the  river  Schuylkill." 
The  bill  further  stated  that,  "  a  few  days  before  this  decision  of 
the  board,  Strickland  Kneass  addressed  them  a  communication, 
stating  that  he  withdrew  the  application,  as  he  was  instructed 
by  the  city  solicitor ;  that,  the  plan  having  been  approved  by  the 
city  councils,  the  board  of  wardens  had  no  jurisdiction ;  that  the 
master  warden,  as  soon  as  his  communication  had  been  laid  be- 
fore the  board,  addressed  a  note  to  said  Kneass,  informing  him 
of  the  action  of  the  board,  and  notifying  him  that  the  work  upon 
the  abutments  of  said  bridge  must  not  be  proceeded  with  without 
license  first  had  from  that  office,  so  far  as  any  encroachment  on 
the  tideway  of  the  river  was  involved ;  and  that  in  reply  to  this, 
a  communication  was  received  from  the  city  solicitor,  stating 
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that  the  city  would  proceed  in  the  construction  of  the  bridge, 
and  would  not  acknowledge  the  jurisdiction  of  the  board  of  war- 
dens." 

The  bill  further  stated  that  **  the  city  had  made  a  contract 
with  Clark,  McGran,  and  Kennedy  for  the  erection  of  said 
bridge ;  that  they  were  proceeding  to  construct  it,  and  had  sunk 
a  coffer-dam  on  the  eastern  side  of  the  river,  projecting  many 
feet  beyond  the  established  wharf-line  into  the  Schuylkill;  and 
that  the  same  was  done  without  any  license  from  said  board,  and 
iu  direct  opposition  to  their  directions.*' 

The  bill  further  stated  that  *'  the  river  Schuylkill  was  one  of 
the  public  navigable  rivers  of  the  state — a  highway  for  all  its 
citizens ;  that  said  board  had  been  and  then  were  public  ofiScers 
for  the  protection  of  said  highway,  having  a  well-established  and 
long-recognised  jurisdiction  for  that  purpose,  and  an  authority 

Paramount  to  that  of  said  councils;  that  the  building  of  said 
ridge,  according  to  the  proposed  plan,  would  be  a  serious  and 
permanent  injury  to  the  channel  of  said  river,  and  that  by  a 
change  of  said  plan,  which  could  be  easily  made,  and  of  which 
they  would  approve,  said  injury  would  be  readily  avoided;  and 
prayed  that  all  the  respondents  might  be  restrained  by  the  in- 
junction of  the  court  from  proceeding  any  further  in  the  con- 
struction of  said  bridge  upon  the  plan  proposed,  or  upon  any 
other  plan,  until  it  should  have  been  submitted  to,  and  approved 
by  said  board  of  wardens,  or  a  majority  of  them.**  It  also  prayed 
such  other  relief  as  the  case  might  require. 

On  this  a  subpoena  issued  against  defendants,  returnable  the 
first  Monday  in  January  1862.  To  which  the  answer  of  the  re- 
spondents was  filed,  setting  forth  that  by  an  Act  of  Assembly, 
approved  March  27th  1852,  the  commissioners  of  the  county  of 
Philadelphia  were  required  to  erect  a  bridge  over  the  river 
Schuylkill  at  Chestnut  street,  which  said  bridge  should  be  con- 
structed upon  such  piers  or  abutments  as  to  afford  a  clear  and 
uninterrupted  passage  for  the  water,  equal  at  least  in  area  to 
that  now  existing  at  the  Permanent  Bridge  over  the  Schuylkill, 
at  High  street ;  that  before  the  site,  plan,  and  specifications  were 
agreed  upon,  they  were  to  be  submitted  to,  and  approved  by  the 
county  board;  that  by  the  Act  of  Assembly  of  February  2d 
1854,  all  the  powers,  &c.,  of  the  county  board  and  commissioners 
of  the  county  were  vested  in  the  City  of  Philadelphia ;  that  by 
Act  of  Assembly  of  May  16th  1857,  the  city  councils  were  re- 
quired to  erect  the  bridge  at  Chestnut  street,  directed  to  be 
erected  by  Act  of  March  27th  1852 ;  that  by  ordinance  of  the 
city  of  November  20th  1858,  the  councils  authorized  the  erec- 
tion of  the  bridge  at  Chestnut  street,  of  such  elevation  as  will 
give  a  clear  height  above  high  water  not  less  than  that  of  Market 
Street  Bridge ;  that  in  consequence  of  this  ordinance  a  plan  was 
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prepared  and  submitted  to  the  councils,  who,  by  resolution  of 
April  16th  1860,  confirmed  said  plan,  which  plan  affords  a  clear 
and  uninterrupted  passage  for  the  water  of  the  river,  greater  in 
area  than  that  existing  at  the  Market  Street  Bridge ;  that  the 
defendants,  Clark,  McGran,  and  Kennedy  executed  a  contract 
for  the  masonry  of  said  bridge  according  to  said  plan,  which 
contract  was  approved  by  councils,  September  16th  1861 ;  and 
that  they  have  been  working  under  said  contract,  and  have 
received  the  amount  of  their  first  two  estimates  ;  and  that  it  is 
proposed  to  construct  said  bridge  in  conformity  with  said  plan.*' 

The  answer  further  stated  that  "  the  defendants  had  the  lawful 
power  to  construct  said  bridge  without  the  consent  of  complain- 
ants, they  having  no  power  to  prevent  it,  or  to  license  the  erec- 
tion of  a  bridge ;  but  that  their  jurisdiction  is  confined  to  the 
extension  of  wharves,  when  riparian  owners  seek  to  extend  them ; 
that  the  various  acts  recited  by  complainants  are  accurately 
stated,  but  that,  by  Act  of  Assembly  of  February  2d  1854,  the 
port  wardens  are  to  be  elected  by  the  city  councils,  and  that  it 
should  be  the  duty  of  said  councils  to  fix  the  wharf-lines,  and  to 
keep  the  navigable  water  within  said  city  for  ever  open  and  free 
from  obstruction ;  to  authorize  the  construction  of  wharves,  and 
keep  them  and  the  avenues  leading  thereto  free  from  obstruction, 
and  enact  ordinances  for  all  these  purposes ;  that  even  if  said 
city  has  not  the  exclusive  power  conferred  for  erecting  the 
Chestnut  Street  Bridge,  the  river  Schuylkill  being  navigable 
water  within  said  city,  the  complainants  cannot  question  the 
exercise  of  the  discretion  of  the  city  in  the  proposed  construc- 
tion." 

The  answer  further  stated  that  "  city  councils,  by  ordinance  of 
December  4th  1856,  established  a  wharf-line  on  the  river  Dela- 
ware, and  the  board  of  wardens  acknowledged  their  power  to  do 
so,  and  said  wharf-line  was  recognised  by  Act  of  Assembly  of 
April  15th  1858;  and  by  other  Acts  of  May  13th  1856,  and 
April  22d  1858,  said  city  councils  were  vested  with  certain  juris- 
diction over  the  docks  and  wharves ;  that  by  reason  of  the  acts 
referred  to,  the  complainants  are  subordinate  agents,  and  cannot 
question  the  authority  of  said  city." 

And  the  answer  further  stated  that,  "  by  Act  of  Assembly  of 
March  26th  1859,  it  was  provided  that  whenever  said  city  pro- 
ceeded to  build  said  bridge,  the  Philadelphia  City  Passenger 
Railway  Company  should  pay  $100,000,  in  their  first  mortgage- 
bonds,  toward  the  cost  of  said  bridge ;  that  said  city  councils, 
by  ordinance  of  July  3d  1860,  ordained  that  the  contractor  for 
said  bridge  should  accept  said*  bonds  as  cash  on  account  of  the 
contract ;  and  that  said  railway  company  have  delivered  said 
bonds,  and  the  contractors,  McGran,  Clark,  and  Kennedy,  have 
covenanted  to  accept  them  as  cash  paid  by  said  city." 
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.    The  application  came  before  Judge  Read,  who  dismissed  the 
bill  pro  formay  that  an  appeal  might  be  taken  to  the  court  in 
banc. 

E.  Spencer  Miller  and  R.  Bundle  Smithy  for  appellants. — The 
two  questions  to  be  considered  are:  Have  the  board  of  port 
wardens  ever  had  any  jurisdiction  over  the  tideway  of  the  river 
Schuylkill?  And  if  so,  has  this  jurisdiction  ever  been  taken 
away  from  them  ? 

For  the  purpose  of  answering  the  first  of  these  questions  they 
referred  to  the  Acts  of  Assembly  relating  to  the  board  of  wardens, 
and  their  jurisdiction  over  the  tideway,  viz. :  Acts  of  March  29th 
1803,  March  25th  1805,  February  7th  1818,  April  24th  1843, 
February  4th  1846,  April  6th  1850,  April  28th  1851,  February 
18th  1853,  and  April  15th  1853. 

By  these  acts  the  board  of  wardens  was  constituted,  consisting 
of  a  master  warden  appointed  by  the  governor,  and  thirteen  port 
wardens  elected  by  the  city  and  the  adjoining  municipal  districts. 
They  were  made  sole  custodians  of  two  great  public  highways, 
the  rivers  Delaware  and  Schuylkill ;  no  encroachment  was  to  be 
made  from  the  shore  into  the  tideway  without  their  license,  and 
no  heavy  article  whatever  was  to  be  thrown  into  the  tideway 
under  a  penalty  of  $100  to  be  paid  to  them.  They  had  duties 
imposed  upon  them  the  proper  performance  of  which  involved  the 
interests  not  only  of  the  citizens  of  Philadelphia,  but  of  all  the 
states,  and  of  all  counties  having  communication  by  water  with 
it,  or  through  it.  Their  accounts  were  to  be  settled  like  public 
accounts,  and  any  balance  of  moneys  received  by  them  was  to  be 
paid  into  the  state  treasury. 

By  the  Act  of  February  2d  1854,  better  known  as  the  "  Con- 
solidation Act,**  the  city  and  adjoining  districts  were  erected 
into  one  municipal  corporation ;  and  it  was  provided  in  section 
28  of  the  Act,  that  the  Select  and  Common  Councils  of  the  city 
should  elect  sixteen  persons,  who,  together  with  the  master 
warden,  were  to  perform  all  the  duties  which  then  did,  or  might 
at  any  time  thereafter,  belong  to  the  port  wardens.  And  by  the 
same  section,  it  was  made  the  duty  of  said  councils  to  fix  the 
lines  beyond  which  no  wharf  was  to  be  constructed,  and  to  keep 
the  navigable  waters  within  the  said  city  for  ever  open  and  free 
from  obstructions,  and  they  were  empowered  to  authorize  the 
construction  of  wharves  upon  a  plan  and  scale  to  meet  the 
demands  of  commerce. 

It  is  contended  by  defendants,  that  this  act,  in  connection  with 
those  directing  the  erection  of  a  bridge  at  Chestnut  street,  pre- 
vents the  plaintifis  from  questioning  the  power  of  the  city,  and 
makes  them  only  their  subordinate  agents. 

If  so,  it  can  only  be  because  it  takes  away  the  power  in  the 
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board  of  wardens  previously.  It  does  not  do  so  in  express  terms. 
Can  it  be  implied  ?  The  act,  so  far  as  the  state  and  its  citizens  are 
concerned,  is  a  private  act,  creating  a  corporation,  and  the  strict 
rules  applicable  to  the  construction  of  a  private  statute  must 
govern  it.  See  The  Cayuga  Bridge  Company  v.  Magee  and  others, 
2  Paige  116;  Doe  v.  Brandling,  1  Mann,  k  Ryl.  611;  The  Mo- 
»hawk  Bridge  Company  v.  The  Utica  and  Schenectady  Railroad 
Co.,  6  Paige  554;  Sprague  v.  Birdsall,  2  Cowen  320;  10  Rep.  138; 
The  People  v,  Lambier,  5  Denio  9 ;  Eo  est  accipienda  interpreta- 
tio  quce  vitia  careat  (which  does  not  intend  a  wrong).  Bacon's 
Maxims  52. 

The  construction  asked  for  by  defendants  would  work  a  wrong 
to  the  public  by  removing  the  custodians  of  the  larger  interest 
involved,  and  replacing  them  by  those  having  a  more  limited 
authority.  It  would  work  a  wrong  by  removing  the  jurisdiction 
of  the  harbour  and  tideway  of  the  rivers,  from  men  of  experience ; 
and  reposing  it  "in  the  discretion**  of  others,  who  allege  that  the 
power  given  them  "  to  keep  the  navigable  waters  within  said  city 
for  ever  open  and  free  from  obstructions,**  prevents  the  plaintiffs 
from  opposing  their  design  of  seriously  injuring  the  commerce 
of  the  river  Schuylkill. 

No  statute,  where  the  letter  is  ambiguous,  shall  be  taken  by 
equity  to  maintain  a  mischief  contrary  to  the  letter  and  intent 
of  the  statute :  2  And.  149. 

Such  a  construction  ought  to  be  put  upon  the  statute  as  will 
best  answer  the  intention  which  the  makers  had  in  view,  which 
is  sometimes  to  be  collected  from  other  circumstances;  and 
whenever  such  intention  can  be  discovered,  it  ought  to  be  fol- 
lowed with  reason  and  discretion  in  the  construction  of  the 
statute,  although  such  construction  seem  contrary  to  the  letter 
of  the  statute :  Attorney-General  v.  The  Utica  Insurance  Co., 
15  Johns.  381.  By  this  very  Act  of  February  8th  1854,  §  44,  it 
was  provided  that  all  acts  of  the  legislature,  not  inconsistent 
therewith,  and  then  in  force,  should  continue  in  operation,  until 
such  acts  should  be  altered  or  repealed  by  the  legislature. 

The  legislature  recognised  the  continuance  of  the  powers  of 
the  board  of  wardens  by  many  subsequent  acts,  to  wit :  Act  of 
March  31st  1854,  the  Act  of  April  20th  1854,  the  Act  of  April 
30th  1855,  and  the  Act  of  April  14th  1859. 

Charles  E.  Lex  and  David  W.  Sellers^  for  the  city,  and  Theodore 
Cui/ler,  for  Clark,  McGran,  and  Kennedy,  appellees,  argued : — 
1.  That,  whatever  might  have  been  the  powers  of  the  board  of 
port  wardens  prior  to  the  Consolidating  Act,  they  are  circum- 
scribed since  the  passage  of  that  act,  and  are  no  longer  inde- 
pendent of,  but  in  a  great  degree  subordinate  to,  the  powers  of 
the  councils.     That,  the  line  to  which  wharves  may  be  extended 
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having  been  determined  by  the  councils,  the  jurisdiction  of  the 
board  does  not  extend  beyond  it. 

This  power  was  given  to  councils  by  Act  of  February  2d  1854, 
exercised  by  ordinance  approved  December  4th  1856,  and  ratified 
by  Act  of  Assembly,  April  16th  1858. 

2.  That,  whatever  may  be  the  powers  of  the  board,  they  are 
ever  liable  to  be  controlled  by  the  action  of  the  legislature  of  the 
state,  in  virtue  of  her  right  over  navigable  streams,  and  that  the 
privilege  to  erect  bridges  over  such  streams  may  be  granted  to 
any  person  or  corporation,  private  or  municipal,  without  reference 
to  the  action  of  any  other  body :  Shrunk  v.  The  Schuylkill  Navi- 
gation Co.,  14  S.  &  R.  71 ;  Barclay  Railroad  Co.  v.  Ingham,  12 
Casey  194 ;  Monongahela  Navigation  Co.  v.  Coons,  6  W.  &  S. 
112 ;  Susquehanna  Canal  Co.  v.  Wright,  9  Id.  11 ;  New  York 
and  Erie  Railroad  Co.  v.  Young,  9  Casey  181 ;  Clarke  v,  Birming- 
ham Bridge  Co.,  5  Wright  147.  The  power  to  erect  the  bridge 
and  place  the  piers  wherever  their  discretion  may  indicate,  is 
complete  under  the  Act  of  March  27th  1852. 

The  jurisdiction  of  the  port  wardens  is  confined  to  the  regula- 
tion of  wharves  and  docks,  &c. :  Richardson's  Appeal,  6  Casey 
511,  and  the  acts  cited  by  appellant;  and,  even  if  they  had 
power  to  license  or  refuse  to  license  piers  beyond  the  line,  that 
right  could  be  controlled  by  the  legislature.  General  rights  are 
always  controlled  by  powers  specially  conferred  by  the  legisla- 
ture.    See  Spring  Garden  v.  Wistar,  6  Harris  195. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Woodward,  J. — The  Board  of  Wardens  of  the  City  of  Phila- 
delphia, commonly  called  Port  Wardens,  were  constituted,  and 
their  powers  and  duties  defined  by  various  Acts  of  Assembly, 
beginning  with  the  Act  of  29th  .of  March  1803,  and  extending 
down  through  a  series  of  nearly  half  a  hundred  acts,  to  that  of 
14th  of  May  1861 ;  all  of  which  have  been  placed  before  us  in 
the  argument  of  this  cause.  By  these  several  acts,  the  board, 
consisting  now  of  one  master  warden,  appointed  by  the  governor 
of  the  Commonwealth,  and  sixteen  assistants,  elected  by  the 
councils  of  the  city  of  Philadelphia,  are  made  the  custodians  of 
the  harbour  and  tideways  of  the  rivers  Delaware  and  Schuyl- 
kill, at  Philadelphia ;  and  they  have  jurisdiction  to  license  pilots, 
to  control  the  mooring  of  vessels,  to  prescribe  the  wharf-lines 
of  said  rivers,  to  license  the  erection  of  wharves,  or  other  build- 
ings beyond  low  water,  and  to  keep  the  navigable  waters  of  thft 
the  city  for  ever  open  and  free  from  obstructions.  They  are,  in 
a  word,  the  police  power  of  the  port  of  Philadelphia.  'They 
come  into  court  by  their  present  bill,  and  complain  that  the  city 
of  Philadelphia,  intending  to  erect  a  bridge  over  the  river  Schuyl- 
kill, at  Chestnut  street,  applied  by  their  engineer  to  the  master 
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warden,  for  permission  to  constmet  coflfer-dams,  extending  tem- 
porarily beyond  the  wharf-lines,  and  to  erect  a  pier  in  the  river, 
with  a  view  to  the  building  of  said  bridge ;  that,  upon  investiga- 
tion of  the  subject,  they  determined  to  decline  granting  a  license 
to  the  city  to  build  a  bridge  in  accordance  with  the  proposed 
plan,  but  that  before  they  came  to  this  conclusion,  Strickland 
Kneass,  the  engineer  of  the  city,  withdrew  the  application,  under 
instructions  from  the  city  solicitor  that  the  plan  having  been 
approved  by  the  city  councils,  was  not  within  the  jurisdiction  of 
the  board  of  wardens.  They  complain  further,  that  the  city  has 
made  a  contract  with  Clark,  McGran  and  Kennedy,  for  the  erec- 
tion of  said  bridge ;  that  they  are  proceeding  to  construct  it,  and 
have  already  sunk  a  cofiFer-dam  on  the  eastern  side  of  the  river, 
projecting  many  feet  beyond  the  established  wharf-line ;  that  it 
has  been  done  without  the  license  of  the  board,  and  in  opposition 
to  their  directions,  and  therefore  they  pray  that  th*e  city  and  its 
contractors  may  be  restrained  from  proceeding  any  further  in 
the  construction  of  said  bridge  upon  the  plan  proposed,  or  upon 
any  plan,  until  it  shall  have  been  submitted  to  and  approved  by 
the  said  board  of  wardens. 

It  would  be  somewhat  difficult  to  deduce  from  the  grant  of 
powers  to  the  board  of  port  wardens,  any  express  authority  to 
control  the  erection  of  such  a  structure  as  a  bridge,  but  we  shall 
come  at  once  to  the  pith  of  the  controversy  by  conceding  that 
such  authority  may  be  implied  from  the  powers  granted.  What 
then?  It  was  an  authority  conferred  by  the  legislature,  and 
therefore  it  might  be  withdrawn,  and  conferred  elsewhere  by  the 
legislature.  The  wardens  have  no  estate  or  private  interest  in 
their  office.  They  are  creatures  of  the  legislature  for  a  public 
purpose,  and  the  powers  with  which  they  have  been  endowed  from 
time  to  time,  were  conferred  not  for  their  own  sakes,  but  for  the 
benefit  of  the  public.  Hence  they  have  no  right  to  complain  if 
the  legislature,  who  are  the  supreme  representatives  of  the  pub- 
lic, have  superseded  any  of  their  powers  by  the  bestowal  of 
inconsistent  powers  upon  the  city  corporation.  And  this  is  just 
what  the  city  alleges  has  been  done.  They  point  us,  in  support 
of  their  answer,  first,  to  the  Act  of  27th  March  1852,  authoriz- 
ing and  requiring  the  commissioners  of  the  county  of  Philadel- 
phia, as  soon  as  practicable,  to  erect  two  good  and  substantial 
bridges  over  the  river  Schuylkill,  one  at  Chestnut  street  and  the 
other  at  Girard  avenue,  with  a  proviso  that  before  the  site,  plan, 
and  specifications  are  agreed  upon,  the  same  should  be  submitted 
to  the  county  board  for  approval.  And  next,  to  the  Consolida- 
tion Law  of  2d  February  1854,  whereby  all  the  powers,  rights, 
privileges,  and  immunities  of  the  county  board  and  the  commis- 
sioners of  the  county  of  Philadelphia  are  vested  in  the  city  of 
Philadelphia  as  a  municipal  corporation.     And,  finally,  to  the 
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Act  of  May  16tli  1857,  whereby  the  councils  of  the  city  are 
authorized  and  required  to  erect  the  Chestnut  Street  Bridge  pro- 
vided for  by  the  Act  of  27th  March  1852.  In  pursuance  of  this 
legislation,  the  councils,  by  an  ordinance  of  20th  November 
1858,  authorized  the  contract  that  has  been  made,  and  by  reso- 
lution of  16th  April  1860,  approved  the  plan  and  specifications, 
according  to  which  the  bridge  is  to  be  erected. 

Now,  it  is  too  clear  for  debate,  that  if  the  county  commis- 
sioners had  gone  on  to  erect  the  bridge  under  the  Act  of  1852, 
the  port  wardens  would  have  had  no  voice  in  the  matter,  either 
to  approve  or  object.  Another  and  diflferent  revisory  body  was 
provided,  to  wit,  the  county  board ;  and  because  the  county 
board  were  to  approve  the  site,  plan,  and  specifications  of  the 
bridge,  the  port  wardens  were  not.  The  legislature  did  not  mean 
to  provide  two  supervisory  powers,  but  they  did  mean  to  substi- 
tute the  couYity  board  for  the  board  of  port  wardens.  It  will 
not  be  denied  that  the  legislature  may  rule  over  the  Schuylkill 
by  whatever  agency  is  most  satisfactory.  Nor  can  it  be  doubted 
that  a  subsequently  appointed  special  agent  supersedes  and  dis- 
places a  previously  appointed  general  agent,  and  this  without 
express  words  declaratory  of  the  intention  to  substitute.  Counsel 
invoke  those  principles  of  strict  construction  which  apply  to 
grants  to  private  corporations,  as  if  the  city  of  Philadelphia 
were  a  bridge  company,  claiming  a  valuable  franchise  in  deroga- 
tion of  the  public  rights ;  but  it  must  be  manifest  that  this  is 
not  a  case  for  the  application  of  those  principles.  The  city  is 
not  a  private,  but  a  municipal  corporation,  and  is  to  derive  no 
profit  whatever  from  the  bridge,  for  it  is  to  be  a  free,  and  not  a 
toll-bridge.  The  city,  like  the  county  commissioners,  are  a 
selected  agency  for  carrying  out  the  purpose  of  the  legislature 
to  bridge  the  Schuylkill  for  the  benefit  of  all  the  people  of  the 
Commonwealth.  When  the  county  commissioners  were  selected, 
the  port  wardens  were  excluded  by  the  most  necessary  implica- 
tion, and  all  the  powers  of  both  the  county  commissioners  and 
the  county  board  having  been  subsequently  transferred  to  and 
vested  in  the  city,  the  exclusive  right  to  approve  of  site,  plan, 
and  specifications,  belongs  now  to  the  city,  in  its  corporate  cha- 
racter and  capacity. 

The  port  wardens  have  still  the  general  supervision  of  the 
navigable  waters  that  surround  the  city,  but  they  have  nothing 
to  do  with  the  bridge  in  question.  If  that  would  ever  have  fallen 
within  the  scope  of  their  powers,  it  has  been  taken  out  by  the 
same  power  which  created  and  endowed  them,  and  has  been  vested 
in  the  city.  It  signifies  nothing,  that  the  wharf-line  of  the 
wardens  has  been  disregarded,  or  that  an  obstruction  is  to  be 
put  into  the  river,  because,  when  the  city  was  authorized  to 
build  the  bridge,  it  was  authorized  to  do  all  those  acts  which  are 
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reasonably  necessary  to  complete  the  main  design,  even  though 
they  are  inconsistent  with  the  rules  and  regulations  of  the  wardens. 
Nor  is  it  of  any  importance  that  the  city  sought  the  consent  of 
the  wardens  under  a  mistake  of  legal  powers.  When  better 
advised  they  withdrew  the  application,  and  went  on  upon  the 
faith  of  the  legislation  I  have  referred  to. 

Our  opinion  is,  that  it  is  the  right  and  duty  of  the  city  to 
build  the  bridge  without  reference  to  the  wardens  of  the  port. 
These  gentlemen  have  the  same  interest  in  the  question  as  other 
respectable  citizens  and  tax-payers,  but  as  a  board  of  port 
wardens  they  have  no  interest  whatever,  and  therefore  their  bill 
was  properly  dismissed. 

The  decree  is  confirmed. 


Flanagan  versus  The  City  of  Philadelphia  et  al 

What  Streams  are  navigable. — Extent  of  Grant  to  riparian  Owner. — 
Right  of  Navigation  how  affected  hy  State  Legislation. — ^^Area  of 
Water-way ^^*  in  Act  of  Assembly  authorizing  the  erection  of  a  Pier  in 
Navigable  Streams,  construed. 

1.  In  PenDsvlyania,  all  rivers  and  streams  of  water,  that  are  subject  to 
tides,  or  capable  of  being  navigated  in  the  common  sense  of  the  term,  are 
treated  as  navigable :  and  grants  of  the  adjoining  soil  are  not  nsqne  ad  jihim 
medium  aquce  but  only  to  low-water  mark,  the  soil  and  water  found  between 
the  lines  that  describe  low  water,  being  retained  as  eminent  domain  for  the 
use  of  all  citizens. 

2.  The  right  of  navigation  in  all  such  navigable  waters  is  the  paramount 
public  right  of  every  citizen. 

3.  But  where  a  nver  is  wholly  within  the  limits  of  the  state,  it  is  within 
the  power  of  the  legislature  to  diminish  the  navigability  by  the  erection  of  a 
bridge,  at  or  below  tide-water,  the  state  law  not  conflicting  with  any  constitu- 
tioncd  enactment  of  the  general  government  in  respect  to  such  tide-waters. 

4.  An  Act  of  Assembly  authorizing  the  erection  of  a  bridge  over  the  river 
Schuylkill  at  Chestnut  street  in  the  city  of  Philadelphia,  provided  that  it 
should  be  constructed  '*  upon  such  piers  or  abutments  as  to  afford  at  all  times 
a  clear  and  uninterruptea  passage  for  the  water  of  the  said  river,  equal  at 
Uastin  area  to  that  now  existing  at  the  Permanent  Bridge  over  the  Schuylkill 
at  High  street  \"  the  river  being  narrower  at  Chestnut  street  than  at  High 
street^  was  deeper,  so  that  though  less  in  superficial  measurement,  yet  the 
product  of  the  width  and  depth  at  the  site  proposed  would  give  a  greater  area 
lor  the  clear  and  uninterrupted  passage  of  the  water  than  at  High  street. 

Hdd^  that,  under  the  circumstances,  the  intent  of  the  Act  of  Assembly  was 
to  provide  for  a  passage  of  water  under  the  new  bridge  equal  at  least  in  area 
to  that  existing  under  the  other,  and  that  the  area  was  to  be  measured  by 
depth  and  breadth  and  not  by  the  linear  surface  of  the  water  alone,  at  the 
respective  sites. 

In  the  Supreme  Court.     In  Equity. 

This  was  a  bill  in  equity,  filed  by  Stephen  Flanagan  and  James 
M.  Flanagan,  against  The  city  of  Philadelphia  and  George  Glark^ 
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Richard  McGran,  and  Dennis  Kennedy.  Tfafe  complainants'  bill 
averred,  That  they  are  citizens  of  the  state  of  Pennsylvania,  and 
owners  in  whole  or  in  part  of  five  steamboats,  viz. :  the  "  Hero," 
''Champion,"  "Alida,"  "Alert,*'  and  the  ''Joseph  L.  Boss." 
That  the  said  steamboats  are,  and  for  a  long  time  have  been,  em- 
ployed as  tow-boats  in  navigating  the  river  Schuylkill,  and  that 
the  course  of  their  business  has  been  to  receive  canal-boats,  which 
have  descended  the  canal  of  the  Schuylkill  Navigation  Company, 
at  or  near  Fairmount,  and  tow  the  same  down  the  river  Schuyl- 
kill, That  the  said  business  is  a  valuable  one,  and  important  to 
the  trade  and  commerce  of  the  city  of  Philadelphia,  and  mainly 
consists  in  towing  barges  loaded  with  coal,  grain,  iron,  and  lum- 
ber. That  the  said  boats  tow  loaded  barges,  varying  in  number 
from  one  to  twelve,  and  need  a  large  water-way  to  enable  them 
to  be  safely  transported,  and  the  business  to  be  conducted.  That 
there  is  across  the  river  Schuylkill,  at  Market  street,  and  has 
been  for  many  years,  a  bridge  (of  which  a  plan  was  annexed). 
That  the  piers  of  the  said  bridge  are  so  established,  that  a  clear 
water-way  down  the  river,  of  one  hundred  and  ninety-five  feet, 
is  left  as  a  free  and  open  channel  for  the  commerce  of  said  river. 
That  the  diagram  (which  was  annexed  and  marked  "  A,")  truly  ex- 
hibits the  position  and  distances  between  the  shore  and  the  piers 
of  the  said  Market  Street  Bridge.  That  the  said  bridge  at  Market 
street,  by  reason  of  the  width  of  water-way,  furnishes  the  means 
of  conducting  the  business  of  your  orators,  and  of  other  citizens, 
by  steam-vessels  and  barges,  which  do  not  exceed  twenty-four 
feet  in  height.  That  below  Market  street,  and  between  Market 
and  Chestnut  streets,  wharves  have  been  built  on  the  river  Schuyl- 
kill, for  the  accommodation  of  sailing  vessels,  to  which  sailing 
vessels  and  steamboats  can  pass  by  means  of  the  draw  in  the 
bridge  at  Gray's  Ferry,  and  a  large  business  in  coal,  lumber, 
lime,  and  the  like,  is  conducted  on  that  part  of  the  said  river 
Schuylkill,  and  which  forms  part  of  the  port  of  Philadelphia, 
That,  under  pretence  of  an  Act  of  Assembly,  approved  the  27th 
day  of  March,  A.  D.  1852,  the  city  of  Philadelphia  is,  by  means 
of  the  agency  of,  or  a  contract  with,  the  other  defendants,  about 
to  erect  a  bridge  across  the  river  Schuylkill,  at  Chestnut  street. 
That  the  pier  for  the  support  of  said  bridge  so  about  to  be 
erected  at  said  Chestnut  street,  is  placed  directly  in  the  centre 
of  the  channel  of  the  said  river.  That  the  water-way  on  each 
side  of  said  pier,  as  proposed  to  be  erected,  is  but  one  hundred 
and  seventy  feet,  and  the  said  pier  intended  to  be  erected  as 
aforesaid,  is  so  placed  as  to  make  it  most  dangerous  for  barges 
being  towed  down  the  river  Schuylkill,  and  to  render  it  almost 
impossible  so  to  change  their  direction  after  passing  Market 
street,  in  the  short  distance  of  less  than  five  hundred  feet  between 
Market  and  Chestnut  streets,  as  to  prevent  a  collision  at  the  said 
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pier.  That  the  water-way  at  Chestnut  street  could  readily  be 
maintained  of  the  same  width  as  that  at  Market  street,  and 
the  highway  be  comparatively  uninterrupted,  by  placing  piers  so 
that  the  same  channel-way  may  be  maintained,  or  by  a  suspen- 
sion bridge.  That  said  exhibit  marked  "  A,"  truly  exhibits  the 
position  of  the  pier  of  said  bridge  so  about  to  be  erected  at 
Chestnut  street  relatively  to  the  piers  of  said  bridge  erected  at 
Market  street,  the  channel  of  the  river,  and  the  width  of  the 
water-way  at  said  Chestnut  street.  That  the  defendants  pretend 
that  they  do  in  fact  leave  the  same  area  of  water-way  at  Chestnut 
street  as  is  now  had  at  Market  street ;  but  the  complainants  deny 
the  same,  or  that  the  construction  in  that  respect  put  on  the  Act 
of  Assembly  is  the  lawful  one.  That  they,  the  complainants, 
are  citizens  of  the  United  States,  and,  as  owners  of  said  vessels 
trading  to  and  from  the  port  of  Philadelphia,  are  entitled  to  the 
free  navigation  of  said  river,  and  to  have  a  reasonable  and  proper 
width  of  water-way  kept  and  maintained  at  the  said  bridge  at 
Chestnut  street.  That  they  are  also  entitled  to  have  the  said 
bridge  so  constructed  as  not  unreasonably  to  impede  the  naviga- 
tion of  said  stream,  and  especially  are  they  entitled  to  have  the 
piers  so  placed  as  to  keep  the  same  free  and  open,  and  that  the 
defendants  are  by  law  required  so  to  make  the  same,  and  to  leave 
a  water-way  at  Chestnut  street  equal  in  width  to  the  water-way 
between  the  piers  at  Market  street.  And  praying,  1st.  That  it 
be  decreed  that  the  said  bridge  cannot  be  constructed  unless  the 
piers  are  built  in  the  same  relative  position  as  those  of  said  Mar- 
ket Street  Bridge,  or  unless  a  clear  navigable  water-way  of  at 
least  one  hundred  and  ninety-five  feet  is  left  free  and  uninter- 
rupted. 2d.  An  injunction  special  till  hearing,  and  perpetual 
thereafter,  restraining  the  defendants  from  building  the  said 
bridge  with  the  pier  in  the  centre  of  the  river,  or  from  building 
the  same  in  any  such  way  as  shall  not  leave  a  clear  navigable 
water-way  of  at  least  one  hundred  and  ninety-five  feet.  3d. 
Such  other  and  further  relief  as  to  the  court  shall  seem  fit.  And 
also  process  against  the  defendants  to  appear  and  abide  by  the 
orders  and  decrees  of  the  court  in  the  premises. 

The  complainants  filed,  in  support  of  their  bill,  thirty-one  affi- 
davits, in  relation  to  the  danger  of  navigating  the  river  in  the 
event  of  the  erection  of  the  proposed  pier ;  the  expediency  of 
constructing  a  suspension  bridge,  or  a  bridge  with  two  piers, 
instead  of  the  structure  proposed ;  the  nature  and  extent  of  the 
trade  and  commerce  on  the  said  river,  by  means  of  tug-boats, 
canal-boats,  and  barges ;  the  proposal  and  contracts  for  erecting 
the  bridge;  the  report  and  resolutions  of  the  board  of  port 
wardens  on  the  subject ;  the  draught  of  water  required  by  the 
steam-tugs  plying  on  the  river ;  and  the  effect  of  backing  the 
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water  upon  the  works  at  Fairmount ;  all  which  it  was  agreed 
should  be  treated  as  evidence  in  the  cause. 
The  defendants,  by  their  answer,  admitted, 

1.  The  complainants'  interest  in  the  business  of  towing  on  the 
river. 

2.  That  such  business  is  valuable  to  the  commerce  of  Phila- 
delphia. 

3.  That  a  large  water-way  is  needed  for  such  business. 

4.  That  the  distance  between  the  piers  at  Market  street  is  one 
hundred  and  ninety-five  feet,  "  and  the  area  of  water  there  exist- 
ing furnishes  the  means  of  conducting  such  business.** 

6,  That  wharves  have  been  built  on  the  river  below  Market 
street,  and  between  Market  and  Chestnut  streets,  for  the  accom- 
modation of  vessels. 

6.  That  the  bridge  is  about  to  be  erected  across  the  Schuylkill 
at  Chestnut  street. 

And  aver :  1,  That  the  proposed  bridge  is  to  be  erected  in  con- 
formity to  certain  Acts  of  Assembly,  viz. :  Act  approved  May 
27th  1852,  and  an  Act  approved  May  16th  1857 ;  and  to  certain 
ordinances  of  the  city  of  Philadelphia,  approved  November  20th 
1858  and  April  16th  1860,  and  by  means  of  a  contract  with 
Messrs.  Clark,  McGran,  and  Kennedy,  three  of  the  defendants. 

2.  That  the  pier  is  to  be  placed  in  the  middle  of  the  river,  at 
Chestnut  street,  and  not  in  the  centre  of  the  channel ;  the  latter 
being  forty  feet  to  the  east  of  the  proposed  pier. 

3.  That  the  proposed  bridge  at  Chestnut  street  will  afibrd  a 
clear  and  uninterrupted  passage  for  the  water  of  the  river, 
greater  in  "  area"  than  that  at  Market  street ;  denying  that 
the  proposed  pier  will  render  the  navigation  dangerous  for  barges 
being  towed  on  the  river. 

6.  That  the  proposed  bridge  at  Chestnut  street  does  maintain 
the  same  water  "  area*'  as  that  at  Market  street ;  and  that  the 
arrangement  for  a  single  pier  being  in  conformity  with  the 
authority  given  to  said  city  to  erect  said  bridge,  cannot  be  ques- 
tioned by  complainants. 

6.  That  the  introduction  of  more  than  one  pier  would  be 
"  deleterious'*  to  the  Fairmount  waterworks,  by  backing  up  the 
water  into  the  wheel-houses,  and  thus  suspending  their  operation. 

7.  That  a  suspension  bridge  would  be  totally  unfit,  because  of 
its  wear  and  tear  and  decay ;  and  that  no  anchorage  could  be 
obtained  for  it  without  great  difficulty  and  expense, 

8.  That  they  do  leave  a  clear  and  uninterrupted  passage  for 
the  water,  greater  in  "area"  than  that  now  at  the  Market  Street 
Bridge ;  and  that  the  construction  put  upon  said  Acts  of  Assem- 
bly by  defendants  is  a  lawful  one. 

9.  That  complainants  are  only  entitled  to  the  free  navigation 
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of  said  river  as  long  as  the  same  is  not  "infringed*'  by  any  Act 
of  the  Commonwealth  of  Pennsylvania. 

A  decree  was  entered  dismissing  the  complainants*  bill,  where- 
upon an  appeal  was  taken  to  the  court  in  banc,  where  the  dis- 
missal of  the  bill  was  assigned  for  error, 

St.  George  Tucker  Campbell^  for  appellants. — That  the  busi- 
ness of  towing  on  the  Schuylkill  is  valuable,  and  important  to 
the  trade  and  commerce  of  the  city  of  Philadelphia,  is  admitted 
by  the  answer  of  the  defendants.  And  the  fact  that  a  large 
water-way  therefor  is  required,  is  also  admitted.  The  aflSdavits 
show  that  the  number  of  boats  and  barges  towed  on  the  Schuyl- 
kill river  during  the  year  1859,  by  steam-tugs,  exceeded  fourteen 
thousand  five  hundred,  carrying  a  tonnage  of  one  million  eighty- 
six  thousand  four  hundred  and  eighty  tons ;  the  number  of  boats 
and  barges  towed  thereon  during  the  year  1860  exceeded  fourteen 
thousand  four  hundred,  carrying  a  tonnage  exceeding  one  million 
and  thirty-seven  thousand  tons ;  at  least  nine-tenths  of  that  ton- 
nage was  towed  along  the  stream  between  Market  and  Chestnut 
streets,  and  under  the  Market  Street  Bridge,  and  consisted  of 
coal,  iron,  lime,  lumber,  grain,  &c.,  a  tow  generally  consisting 
of  from  one  to  twelve  boats  or  barges,  heavily  laden,  and  towed 
two  or  three  abreast. 

The  average  number  of  boats  passing  down  the  river  from  the 
locks  of  the  Schuylkill  Canal  (and  under  the  bridge  over  Market 
street)  during  the  years  1859  and  1860,  was  nine  thousand  in 
each  of  these  years,  all  of  which  returned  empty ;  and  the  average 
tonnage  carried  on  the  river  in  each  of  these  years  was  about  one 
million  three  hundred  and  seventy-five  thousand  tons. 

The  boats  are  towed  between  the  locks  at  Fairmount  and  a 
point  in  the  vicinity  of  the  Gray's  Ferry  Bridge.  At  least  four 
large  side- wheel  steamboats  of  from  three  hundred  to  six  hundred 
and  fifty  horse-power  each,  are  employed  in  towing  the  boats  and 
barges  to  the  vicinity  of  the  Gray's  Ferry  Bridge,  and  from 
thence  to  the  river  Delaware  and  up  and  along  the  same ;  a  large 
number  of  these  boats  and  barges  being  thence  destined  to  the 
Delaware  and  Raritan  Canal.  The  business  of  towing  is  now 
carried  on  as  extensively  at  night  as  by  day. 

That  the  erection  of  such  single  pier  in  the  centre  of  the  river, 
as  proposed,  will  obstruct  its  navigation  by  means  of  tug-boats 
and  their  tows,  is  conclusively  testified  to  by  the  numerous  affi- 
davits of  the  complainants. 

2.  The  bridge  as  proposed  to  be  constructed  is  not  authorized 
by  law. 

The  words  of  the  act  are :  "  Which  bridges  shall  be  constructed 
upon  such  piers  or  abutments  as  to  afford  at  all  times  a  clear  and 
uninterrupted  passage  for  the  water  of  the  said  river,  equal  at 
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least  in  area  to  that  now  existing  at  the  Permanent  Bridge  over 
the  Schuylkill  at  High  street/* 

The  distance  between  the  two  piers  at  Market  street  is  one 
hundred  and  ninety-five  feet.  The  width  of  the  river  at  Chestnut 
street  is  but  three  hundred  and  sixty  feet.  If  the  proposed  pier 
be  erected  in  the  centre  of  the  river,  the  distance  from  the  pier 
to  the  shore  on  each  side  will  be  but  one  hundred  and  seventy 
feet,  thus  making  the  passage  way  on  each  side  twenty-five  feet 
less  than  that  at  Market  street. 

The  word  ** piers,**  and  not  the  word  "pier,**  is  used  in  the 
act.  The  bridge  may  be  constructed  with  two  piers,  one  upon 
each  side  of  the  river,  as  at  Market  street,  or  upon  abutments 
only.  A  single  pier  in  the  centre  of  the  stream,  or  any  greater 
number  of  piers  than  two  (one  on  each  side  of  the  stream),  would 
not  leave  the  "  clear  and  uninterrupted  passage  for  the  water 
of  the  river,**  required  by  the  act. 

The  word  "  area**  in  the  act  is  construed  by  the  defendants . 
in  its  limited  and  confined  sense,  and  in  the  connection  in  which 
it  is  used  is  alleged  to  be  susceptible  of  but  one  interpretation, 
and  that  the  technical  one  in  which  it  is  applied  and  used  in 
geometry,  viz.,  '•  the  superficial  contents  of  any  figure ;  the  sur- 
face included  within  any  given  lines,  as  the  area  of  a  square  or 
a  triangle.'*  Thus,  if  a  figure  be  in  form  of  a  square,  and  its 
side  be  forty  feet  long,  its  area  is  said  to  be  one  thousand  six 
hundred  square  feet,  or  it  contains  one  thousand  six  hundred 
little  squares  each  a  foot  every  way. 

If  this  construction  be  the  true  one,  then  there  is  nothing  in 
the  act  to  prevent  the  defendants  from  constructing  the  bridge 
with  any  number  of  piers,  and  in  such  manner  as  completely  to 
interrupt  and  obstruct  the  navigation  of  the  river  by  craft  even 
of  the  smallest  size.  If  a  dozen  piers  should  be  constructed  in 
the  river  with  but  a  space  of  two  feet  between  each  two  of  them, 
it  would  be  still  possible  for  the  defendants  (according  to  their 
construction  of  the  act),  by  excavating  between  the  piers  to  the 
required  depth,  '•  to  afibrd  at  all  times  a  clear  and  uninterrupted 
passage  for  the  water  of  the  said  river,  equal  at  least  in  area  to 
that  now  existing  at  the  Permanent  Bridge  over  the  Schuylkill  at 
High  street.** 

This  could  not  have  been  the  sense  in  which  the  word  was  used 
by  the  legislature,  and  the  court  will  naturally  seek  for  some 
more  rational  interpretation,  and  one  more  consistent  with  the 
rights  of  those  entitled  to  use  the  water  highway. 

The  word  "area**  is  defined  by  lexicographers  to  be  "any 
plain  surface,  as  the  floor  of  a  room,  of  a  church,  or  other  build- 
ing, or  of  the  ground :"  Imperial  Diet. 

"  The  Latin  word  more  properly  denoted  a  threshing  floor,  and 
is  derived  from  arercy  to  be  dry. 
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^^  In  architecture  it  denotes  the  space  or  site  of  ground  on 
which  an  edifice  stands.  It  is  also  used  for  inner  courts  and 
other  enclosed  spaces :"  Encyclopedia  Britannica,  8th  ed.,  vol. 
3,  p.  520. 

'^  Area.  Any  plain  surface,  as  the  floor  of  a  room,  of  a  church, 
or  other  building,  or  of  the  ground.  The  enclosed  space  or  site 
on  which  a  building  stands.  A  sunken  place  around  the  base- 
ment  of  a  building:'*  Webster. 

"Area.  An  open  or  flat  surface  contained  between  any  lines ; 
a  definite  space. 

"  In  modern  built  houses,  the  portion  of  the  site  which  is  not 
built  upon ;  the  yard  :**  P.  Cyc.     Worcester. 

Open  places  in  a  city  are,  and  more  generally  any  open  though 
bounden  space,  is  so  called.  See  Wotton,  Reliquiae,  p.  45 ; 
Gilpin's  Tour  to  the  Lakes ;  Richardson. 

The  word  "  area."  is  thus  defined  as  a  scientific  term  in  geometry 
and  architecture,  but  in  general  denotes  any  plain  surface.  The 
same  dictionaries  also  define  it  as  a  medical  term  for  baldness, 
and  as  a  mining  term,  signifying  a  compass  of  ore  allotted  to 
diggers. 

In  the  construction  of  Acts  of  Assembly,  words  are  to  be 
understood  in  their  usual  and  most  known  signification,  not  so 
much  regarding  the  propriety  of  grammar  as  their  general  and 
proper  use :  Yattcl ;  Domat,  cited  in  Sedgwick  on  the  Construc- 
tion of  Statutes. 

The  legislature,  in  enacting  the  law  of  1852,  must  have  con- 
templated the  very  extensive  and  yearlv  increasing  trade  and 
commerce  of  the  Schuylkill  river,  and  the  necessity  which  then 
and  at  all  times  would  exist  for  its  "uninterrupted  passage^' 
along  the  same,  and  the  words,  "  So  as  to  afibrd  at  all  times  a 
clear  and  uninterrupted  passage  for  the  water  of  the  said  river," 
necessarily  implied  a  clear  and  uninterrupted  passage  for  the 
craft  of  the  river. 

That  no  danger  can  result  to  the  Waterworks  at  Fairmount  by 
the  construction  of  two  piers,  is  clearly  shown  by  the  affidavit  of 
Mr.  John  C.  Trautwine. 

That  a  suspension  bridge  would  obviate  all  the  difficulties  com- 
plained of;  that  it  would  be  equally  as  durable  as  any  other, 
and  as  free  from  wear  and  tear  and  decay  ;  and  that  a  sufficient 
anchorage  for  it  could  be  obtained,  is  clearly  demonstrated  by 
the  affidavits  of  the  civil  engineers. 

The  act  authorizing  the  construction  of  the  bridge  limited  its 
cost  to  8100,000.  The  bridge  as  proposed  to  be  constructed  will 
cost  1414,950. 

8.  If  not  so  authorized,  then  the  court  will  restrain  its  erection 
by  injunction. 
Without  the  authority  of  the  legislature,  the  erection  of  the 
6Wr.— 15 
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proposed  bridge  would  undoubtedly  be  a  nuisance,  and  one  from 
which  the  complainants  suffer  special  injury,  which  is  suflScient 
to  warrant  the  granting  of  the  injunction :  Commonwealth  v. 
Pittsburgh  and  Connellsville  Railroad  Co.,  12  Harris  159;  Bona- 
parte V.  Camden  and  Amboy  Railroad  Co.,  1  Baldwin  205.  This 
is  conceded  even  in  Clark  v.  The  Birmingham  Bridge. 

It  is  therefore  submitted  that  the  decree  dismissing  the  bill 
should  be  reversed  and  the  injunction  prayed  for  granted. 

i>.  M.  Sellers  and  0,  E.  Lex^  for  the  city  of  Philadelphia,  and 
Theodore  Guyler^  for  Clark,  McGran,  and  Kennedy,  argued : — 
1.  That  the  control  of  the  bed  of  a  navigable  river  is  exclusively 
vested  in  the  legislature  of  the  state,  to  be  granted  as  they  think 
proper :  citing  Shrunk  v,  Schuylkill  Navigation  Co.,  14  S.  &  R. 
71;  Barclay  Railroad  Co.  v.  Ingham,  12  Casey  196;  and  the 
other  cases  cited  on  this  point  in  the  argument  of  the  case  of  the 
Port  Wardens  v.  The  City  of  Philadelphia  et  al.y  ant^,  216. 

2.  That  under  the  Acts  of  Assembly  of  March  27th  1852  and 
May  17th  1857,  the  city  has  the  right  to  erect  the  pier  of  this 
bridge,  as  in  her  discretion  she  may  determine,  provided  the 
powers  conferred  are  duly  carried  out;  and  that  where  such 
right  is  granted,  it  will  not  be  diminished  by  private  incon- 
venience or  individual  loss  resulting  from  its  legitimate  exercise  : 
Shrunk  v.  The  Schuylkill  Navigation  Co.,  14  S.  &  R.  71 ;  Henry 
V.  The  Pittsburgh  and  Allegheny  Bridge  Co.,  8  W.  &  S.  85; 
Monongahela  Navigation  Co.  v.  Coons,  6  Id.  101 ;  Reitenbach  r. 
The  Chester  Valley  Railroad  Co.,  9  Harris  100 ;  Commonwealth 
V.  Reed,  10  Casey  275;  O'Conner  v.  Pittsburgh,  6  Harris  189; 
Green  v.  Reading,  9  Watts  385 ;  Mayor  v.  Randolph,  4  W.  &  S. 
518 ;  Mulvany  v,  Kennedy,  2  Casey  44 ;  Carr  v.  The  Northern 
Liberties,  11  Casey  325 ;  Philadelphia  and  Trenton  Railroad  Co., 
6  Wharton  43;  Rex  v.  Mealey,  25  Eng.  C.  L.  Rep.  439,  6  Car. 
&  Payne  292. 

Every  pier  in  a  navigable  stream  is  an  interruption  to  the 
navigation,  but  that  is  no  objection  unless  the  right  is  entirely 
taken  away.  Complainants  are  the  only  persons  who  profess  to 
be  aggrieved,  but  their  rights,  though  perhaps  abridged,  are  not 
destroyed.  Inconvenience  in  this  respect  must  give  way  to  pub- 
lic benefit.  The  citizens  of  Philadelphia  west  of  the  river  require 
this  bridge,  and  if  its  construction  only  abridges  the  rights  of 
complainants,  the  city  should  not  be  restrained  from  building  it. 
The  depositions  and  drafts  submitted,  show  that  no  permanent 
injury  will  be  done  to  the  navigation  by  the  erection  of  this  pier. 

3.  Is  it  erected  in  accordance  with  the  provisions  of  the  Act 
of  March  27th  1852  ?  The  phrase  "  equal  at  least  in  area,"  is  a 
scientific  terra,  and  cannot  mean  linear  measurement.  (The 
learned  counsel  here  cited  the  definitions  of  the  word  area  cited 
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in  the  argument  of  the  counsel  for  the  appellant,  from  the  Impe- 
rial Dictionary  vol.  1,  Encyclopaedia  Brittanica,  8th  ed.  vol.  3,  p. 
620-21,  and  Webster's  Dictionary.  In  support  of  the  doctrine 
that  where  a  public  construction  is  authorized  by  law,  equity 
will  not  interfere  unless  a  nuisance  affecting  the  public  is  created, 
they  cited  Heilman  v.  Union  Canal  Co.,  1  Wright  103.) 

Where  a  discretion  is  given  by  Act  of  Assembly  to  any  one, 
and  it  is  exercised,  such  exercise  is  absolute  and  cannot  be  ques- 
tioned by  others :  Carr  v.  The  Northern  Liberties,  11  Casey  329 ; 
Haslage's  Appeal,  1  Wright  440  ;  Hughes  v.  Cline,  6  Casey  231 ; 
North  Pennsylvania  Railroad  Co.  v.  Davis,  2  Casey  238 ;  In  re 
Ridge  Street  v.  Allegheny  City,  6  Id.  395 ;  Heffner  v.  The  Com- 
monwealth, 4  Id.  114 ;  Rex  r.  Bristol  Dock  Co.,  6  Barn.  &  Cress. 
190 ;  Attorney-General  v.  Southampton  Railroad  Co.,  9  Simons 
78 ;  Dugan  v.  Bridge  Co.,  3  Casey  303. 

The  river  at  Chestnut  street  is  one  hundred  and  twenty-four 
feet  narrower  than  it  is  at  Market  street,  so  that  two  piers  could 
not  be  erected,  so  as  to  permit  a  linear  width  between  the  two 
equal  to  the  pier3  at  Market  street.  Again,  the  danger  to  the 
works  at  Fairmount  is  less  with  one  than  with  two  piers.  The 
affidavits  show  the  water  area  at  Chestnut  street  to  be  one  thous- 
and one  hundred  and  sixty-five  feet  greater  than  at  Market 
street,  A  bridge  could  not  be  built  there,  with  two  piers,  which 
would  afford  at  all  times  a  clear  and  uninterrupted  passage  for  the 
water  of  the  river,  equal  to  that  existing  at  Market  street. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Woodward,  J. — The  plaintiffs  are  engaged  in  the  business  of 
towing  boats  and  barges  on  the  river  Schuylkill,  below  Fairmount 
dam.  Their  business  is  important-Trrpornt~of  magnitude,  for  it 
is  in  the  proofs  that  nine  thousand  boats  pass  down  the  river 
each  year,  having  a  tonnage  of  over  a  million  tons,  all  which 
boats  return  empty,  making  the  total  number  of  boats,  laden  and 
light,  eighteen  thousand.  The  plaintiffs  complain  that  their 
right  of  navigation  is  likely  to  be  materially  injured  by  the 
erection  of  the  Chestnut  Street  Bridge  across  said  river,  if  it  be 
built  according  to  the  plan  adopted  by  the  city  councils,  and  they 
pray  that  the  city  and  the  city's  contractors  may  b^  r-^'^niftf  f]  ^ 
from  rrrrting  miiil  tTlll1[^l  mill  mi  II  Im  limit  iirirn  jirr;  in  thr 
same  relciti i  u  yuullJUll  as,  lUOl^^ gfTtrS^Trarlct"  street  Bridge,  or, 
unless  a  clear  navigaElejyatfijc-waj  of  at  least  one  hundred  arid 
ninety  five  keet  be  let't  free  and  unobstructed.  We  have  affidavits 
from  tho  ongine8»»  <rf  4he  eitj,  and  others,  explaining  and  justi- 
fying the  plan  adopted  by  councils,  and  counter  affidavits  on  the 
part  of  the  plaintiffs,  which  argue  strongly  in  favour  of  a  sus- 
pension bridge,  as  less  expensive  than  a  bridge  with  piers,  whilst 
it  would  leave  the  navigation  entirely  free  from  obstruction.   But 
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if  it  must  be  a  bridge  with  one  or  more  piers,  the  affidavits  on 
the  part  of  the  plaintiffs  tend  to  show  that  two  piers  in  line 
with  those  of  the  Market  Street  Bridge  would  obstruct  navigation 
less  than  the  one  pier  which  the  city  proposes  to  locate  in  or  near 
the  middle  of  the  channel. 

It  is  impossible  for  us  to  decide  the  cause  upon  the  compara- 
tive merits  of  the  several  plans  proposed.  We  are  not  a  board 
of  engineers,  and  cannot  undertake  to  say  what  would  be  the 
cheapest  and  best  plan  of  bridging  the  Schuylkill  at  the  place 
designated.  The  city,  fully  authorized  by  law  to  erect  the 
bridge,  as  is  shown  in  the  opinion  herewith  filed  in  the  case  of 
the  board  of  wardens,  employed  Strickland  Kneass,  Esq.,  a 
competent  civil  engineer,  to  examine  the  site,  and  to  prepare  a 
plan  of  bridge  that  should  combine  economy  of  expenditure 
with  durability  and  usefulness  of  structure,  and  present  the 
least  possible  obstruction  to  the  water-way.  Mr.  Kneass  per- 
formed this  duty,  and  the  councils  adopted  his  plan.  He  and 
other  experienced  engineers  give  reasons  in  their  affidavits,  which 
they  deem  unanswerable,  in  favour  of  the  bridge  as  planned.. 
They  maintain  earnestly  that  one  pier  will  be  less  obstructive  to 
navigation  than  two,  and  that,  however  expedient  it  might  be  to 
erect  a  suspension  instead  of  a  permanent  bridge,  if  it  were  to 
be  under  the  supervision  and  administration  of  such  competent 
agents  as  a  private  corporation  would  be  likely  to  employ,  yet 
for  a  municipal  corporation,  whose  agents  and  watchmen  are  not 
selected  with  special  reference  to  taking  care  of  suspension 
bridges,  a  permanent  bridge,  which  they  say  will  require  less 
supervision,  will  be  preferable. 

The  city  has  taken  the  proper  course  in  determining  the  plan 
of  the  bridge,  and  the  only  question  which  is  fit  to  engage  our 
attention  is  whether,  at  the  suit  of  the  navigators  of  the  river, 
we,  as  a  court  of  equity,  ought  to  prevent  the  city  from  building 
the  bridge  according  to  the  plan  adopted.  This  question  involves 
two  others :  first,  whether  tne  legislature  is  competent  to  author- 
ize the  Schuylkill  to  be  bridged,  to  the  prejudice  of  the  right  of 
navigation ;  and,  second,  whether  the  plan  adopted  is  in  substan- 
tial conformity  to  the  authority  granted. 

First,  as  to  the  power  of  the  legislature.  There  is  no  natural 
right  of  the  citizen,  except  the  personal  rights  of  life  and  liberty, 
which  is  paramount  to  his  right  to  navigate  freely  the  navigable 
streams  of  the  country  he  inhabits.  It  ranks  immediately  after 
those  great  personal  rights.  It  is  superior  even  to  the  right  of 
fishing,  which  contributes  to  the  food  on  which  the  community 
subsists,  for  it  has  been  judicially  decided  that  when  the  rights 
of  navigation  conflict  with  the  rights  of  fishing,  the  latter  must 

five  way  to  the  former :  Port  v.  Mann,  1  Southard's  Rep.  61 ; 
hrunk  V.  Schuylkill  Nav.  Co.,  14  S.  &  R.  71;  Hart  v.  Hill,  1 
Whart.  136. 
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When  the  king  held,  among  the  royal  prerogatives,  the  domi- 
nion over  and  the  right  of  property  in  the  waters  of  the  sea, 
and  inland  waters  of  the  sea,  they  were,  nevertheless,  of  common 
right  public  for  every  subject  to  navigate  upon,  and  to  fish  in, 
without  interruption.  These  inherent  privileges  of  navigation 
and  fishing  were  denominated  jura  publican  or  Jura  communia^  in 
contradistinction  from  jura  coronce.  They  are  said  in  the  old 
books  to  exist  of  "common  right,"  which,  according  to  Lord 
Coke,  is  only  another  epithet  for  common  law.  A  sense  of  the 
importance  of  preserving  navigation  unobstructed  in  all  naviga- 
ble rivers,  was  manifested  in  England  at  a  very  early  period,  as 
is  indicated  by  the  laws  relating  to  sewers,  which  are  remarkable 
for  antiquity  :  CoUis  on  Sewers  25.  The  principle  of  that  clause 
of  Magna  Charta  to  which  I  took  occasion  to  refer  in  Ingham's 
Case,  12  Casey  201,  has  been  considered  as  discountenancing  all 
obstructions  to  navigation,  and  therefore  on  an  information  filed 
against  a  defendant  for  building  locks  in  the  Thames,  Chief  Jus- 
tice Holt  said,  that  to  hinder  the  course  of  a  navigable  river  was 
against  Magna  Charta :  Rex  v.  Clarke,  12  Mod.  Rep.  615.  By 
statute  of  Edward  3,  ch.  4,  it  was  enacted  that  all  mills,  weirs, 
stanks,  stakes,  and  kiddles,  which  were  levied  and  set  in  the  time 
of  King  Edward  1,  and  after,  whereby  ships  and  vessels  were 
disturbed,  should  be  cut  and  pulled  down.  The  statute  4  Henry 
4,  ch.  16,  after  reciting  that  by  weirs,  stakes,  and  kiddles  in 
the  water  of  the  Thames,  and  in  other  great  rivers  throughout 
the  realm,  the  common  passage  of  ships  and  boats  are  disturbed, 
and  also  the  young  fry  of  fish  be  destroyed,  enacts  that  "  all  the 
former  statutes  thereof  made  be  held,  and  kept,  and  put  in  exe- 
cution." These  statutes  show  the  high  value  which  in  early 
times  our  English  ancestry  set  upon  the  free  and  unobstructed 
passage  of  navigable  rivers,  and  their  long-continued  solicitude 
and  determination  to  preserve  it :  Angell  on  Tidewaters  83,  85, 
and  Statutes  at  Large,  vol.  1. 

These  principles  of  the  common  law  and  of  the  old  statutes 
<jame  with  our  forefathers  to  Pennsylvania.  Navigation  was,  from 
the  first  settlement  of  the  province,  an  inherent  and  paramount 
right  of  the  people.  But  we  did  not  retain  the  common  law 
definition  of  navigable  streams.  At  common  law,  those  rivers 
only  are  called  navigable  in  which  the  tide  ebbs  and  flows.  All 
rivers  entirely  above  the  influence  of  the  tide,  if  they  are  so 
large  as  to  admit  navigation,  and  to  be  of  public  use  for  the 
passage  of  vessels,  boats,  &c.,  may  be,  as  well  as  those  which 
ebb  and  flow,  under  the  servitude  of  the  public  interest,  and  are 
used  as  public  highways  by  water.  "  There  be  some  streams  or 
rivers,"  says  Lord  Hale,  "  that  are  private  not  only  in  property 
or  ownership,  but  also  in  use,  as  little  streams  and  rivers  that 
are  not  a  common  passage  for  the  king's  people.     Again,  there 
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be  other  rivers,  as  well  fresh  as  salt,  that  are  of  common  or 
public  use  for  the  carriage  of  boats  and  lighters ;  and  these, 
whether  they  are  fresh  or  salt,  whether  they  flow  and  reflow  or 
not,  are  primd  facie,  puhlici  juris,  common  highways  for  man, 
goods,  or  both,  from  one  inland  town  or  another:"  Hargrave's 
Tracts,  De  Jure  Maria,  ch.  3.  The  common  law  definition  of 
navigable  rivers  affects,  therefore,  rather  the  proprietorship  in 
the  soil  or  bed  of  the  river  than  the  right  of  navigation.  This 
was  secured  to  the  public  in  all  streams  competent  to  sustain  it, 
whether  they  were,  legally  speaking,  navigable  or  were  not. 

But  in  Pennsylvania  we  have  followed  the  civil  law  definition 
of  navigable  rivers,  rather  than  that  of  the  common  law,  and  we 
hold  as  navigable  not  only  those  streams  which  are  subject  to 
tides,  but  all  rivers  capable  of  being  navigated ;  that  is,  naviga- 
ble in  the  common  sense  of  the  term.  Instead  of  granting  the 
soil  usque  ad  jilum,  we  have  bounded  our  grants  at  low-water 
on  all  such  rivers,  and  have  retained,  as  eminent  domain,  for  the 
use  of  all  citizens,  whatever  of  soil  and  water  were  found  be- 
tween the  lines  that  describe  the  low  water.  In  this  we  have 
departed  not  only  from  the  common  law  of  England,  but  from 
the  law  of  most,  though  not  all  our  sister  states :  Carson  v. 
Blazer,  2  Binn.  475 ;  Shrunk  v.  Schuylkill  Navigation  Co.,  14 
S.  &  R.  71 ;  Barclay  Railroad  Co.  v.  Ingham,  12  Casey  201. 

The  Schuylkill,  in  that  part  of  it  which  the  plaintiffs  navigate, 
is  a  navigable  river,  even  according  to  the  common  law  definition, 
for  the  tide  flows  and  reflows  in  it ;  but  if  this  circumstance  were 
wanting,  it  would  be  navigable  according  to  the  common  law  of 
Pennsylvania.  It  is  one  of  our  great  rivers,  the  soil  of  which 
has  never  been  granted  by  the  Commonwealth.  It  is  open  and 
free  to  all  citizens  for  purposes  of  navigation.  The  plaintiff^s, 
therefore,  must  be  regarded  as  in  the  exercise  of  a  clear  and 
undoubted  right — a  right  always  recognised  as  paramount  to 
every  other  use  of  the  river,  and  inherent  in  them  by  virtue  of 
their  citizenship  of  a  free  state. 

But  clear  and  important  as  this  right  is,  it  enjoys  no  constitu- 
tional guaranty,  like  life  and  liberty,  and  therefore  may  be  im- 
paired by  the  legislature.  Whether  it  may  be  totally  destroyed 
or  not,  is  not  the  question  in  this  case ;  for,  at  most,  it  is  only 
proposed  to  impair,  and  not  to  extinguish  it.  In  England, 
though  the  Queen,  at  this  day,  can  do  nothing  in  derogation  of 
the  public  right  of  navigation,  such  public  right  being  para- 
mount to  any  right  of  the  Crown,  yet  the  omnipotence  of  parlia- 
ment is  competent  even  to  extinguish  the  right  to  navigate  a 
river,  or  an  arm  of  the  sea :  Williams  v.  Wilcox,  8  A.  &  E.  314 ; 
Rex  V,  Montaigne,  4  B.  &  C.  698.  But  with  us,  the  legislative 
power  is  not  quite  so  absolute.  If  it  is  not  at  all  restrained  by 
those  natural  rights  which  inhere  in  every  citizen,  as  it  certainly 
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Kens  of  each  state  shall  be  entitled  to  all  privileges  and  immu* 
nities  of  citizens  in  the  several  states/'  it  is  an  inevitable  deduc- 
tion that  the  legislative  power  of  the  state  is  not  competent  to 
destroy  the  navigability  of  such  a  stream  as  the  Schuylkill.  And 
if,  from  respect  to  the  constitutional  rights  of  citizens  of  other 
states,  the  navigation  of  the  Schuylkill  may  not  be  suspended 
or  destroyed  by  state  legislation,  then  certainly  we  must  imply 
a  limitation  of  legislative  power  in  behalf  of  our  own  citizens, 
or  else  we  come  to  the  absurd  conclusion  that  the  citizens  of  New 
York  or  New  Hampshire  have  more  rights  in  the  waters  of  tho 
Schuylkill  than  the  citizens  of  Pennsylvania.  (BSt  though  the 
legislative  power  be  not  competent  to  suspend  or^Ssaffijytiiaviga- 
tion,  it  jQ[iaxig^proyej  |]6gglggy^^  iha  navigation,  unless 

it  comes  intomrect  conmct  with  some  constittrt»«al  Act  of  Con- 
gre»<''nffhtBSs-aL4iQiiEfir  that  has  been  freely  exercised  by  the 
Btatcyeref  since  the  constitution  was  adopted.  A  partial  diminu- 
tion of  the  navigability  of  the  stream  by  the  erection  of  a  bridge, 
is  quite  within  the  competency  of  the  state  legislature.  Bridges 
are  great  public  conveniences,  monuments  of  civilization,  and 
means  to  the  highest  development  of  the  social  life  of  the  com* 
munity.  In  all  cases  the  legislature  has  the  power  to  inquire 
when  the  public  convenience  demands  a  partial  restraint  of  the 
freedom  of  navigation  for  the  sake  of  a  bridge,  and  to  prescribe 
the  terms  and  conditions  on  which  the  bridge  shall  be  built. 
Where,  as  in  the  case  of  Dugan  v.  The  Monongahela  Bridge  Co., 
8  Casey  803,  the  legislature  have  taken  the  wise  precaution  of 
introducing  a  proviso  to  save  unimpaired  the  rights  of  navigation, 
we  held  the  company  who  built  the  bridge  liable  to  compensate  a 
navigator  in  damages  for  his  property  destroyed  against  the 
piers  of  the  bridge,  without  fauit  on  his  part ;  but  where,  as  in 
the  late  case  of  Clark  v.  The  Birmingham  and  Pittsburgh  Bridge 
Co.,  6  Wright  147,  a  bridge  was  authorized  without  any  such 
express  proviso,  we  refused  to  sustain  an  action  for  damages  by 
a  party  injured  by  the  piers. 

The  sum  of  the  whole  matter  is,  that  so  long  as  the  legislature 
comes  into  conflict  with  no  constitutional  enactment  of  the 
general  government  in  respect  to  the  tidewaters  of  the  river 
Schuylkill,  they  may  bridge  those  waters  upon  such_  terms  and 
conditions  as  do  only  impair  and  diminish  the  freedom  of^viga- 
tion,  without  destroying  the  right  altogether. 

And  this  brings  me  to  the  observation  that  what  the  plaintiffs 
complain  of  is  a  prospective  abridgment  of  their  rights  of  navi- 
gation, not  a  total  denial  of  them.  They  fear  they  will  not  be 
able  to  tow  six  hundred  feet  of  boats  and  barges  safely — ^that 
the  wind  will  drive  the  long  retinue  of  their  tugs  upon  the  one 
pier  of  the  bridge,  or  upon  the  shipping  and  boats  that  usually 
lie  moored  on  either  side  of  the  river  in  the  neighbourhood  of  the 
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bridge.  Well,  suppose  it  be  so,  and  that  the  consequence  be  a 
necessary  reduction  of  the  length  of  the  tows ;  is  that  too  great 
a  sacrifice  to  make  for  the  comfort  and  convenience  which  a 
bridge  will  furnish  to  the  populous  districts  on  the  banks  of  the 
Schuylkill?  Do  the  plaintiffs  mean  that  this  large  city  shall 
'  suffer  perpetually  the  want  of  the  bridge,  lest  they  be  compelled 
to  shorten  their  tows  ?  That  were  unreasonable.  Their  right 
of  navigation,  like  all  the  rights  of  citizenship,  is  held  subject 
to  the  common  weal,  and  of  the  time  and  manner  of  promoting 
that,  the  legislature  are  the  judges.  They  have  authorized  the 
city  to  build  the  bridge,  and  if  the  plaintiffs  find  their  rights 
impaired  thereby — not  destroyed,  but  only  impaired — it  is  one  of 
the  sacrifices  which  must  be  borne  for  the  sake  of  the  general 
good,  and  compensation  of  which  must  be  looked  for  in  the 
increase  of  population,  wealth,  and  business  which  will  result 
from  the  erection  of  the  bridge. 

It  only  remains  to  inquire  whether  the  city  proposes  to  build 
the  bridge  on  a  plan  which  conforms  substantially  to  the  direc- 
tions of  the  legislature.  The  only  legislative  directions  concern- 
ing the  bridge,  are  found  in  the  Act  of  27th  March  1852.  It  is 
to  be  a  " good  and  substantial  bridge ;"  is  to  be  located  "at  or 
opposite  to  Chestnut  street,**  and  it  is  to  be  "constructed  upon 
such  piers  or  abutments  as  to  afford  at  all  times  a  clear  and  un- 
interrupted passage  for  the  water  of  said  river,  equal,  at  least  in 
area,  to  that  now  existing  at  the  Permanent  Bridge  oyer  the 
Schuylkill,  at  High  street;"  and  then  follows  a  limitation  on  the 
cost,  which  appears  to  have  been  applicable  only  to  the  commis- 
sioners of  the  county,  and  not  to  the  city,  who  succeeded  by 
virtue  of  the  Consolidation  Act  to  the  powers  of  the  county  com- 
missioners, without  the  limitation. 

The  area  of  water-way  was  a  good  deal  discussed  in  the  argu- 
ment ;  the  plaintiffs  maintaining  that  it  meant  the  same  super- 
ficial breadth  as  is  found  under  the  Market  Street  Bridge.  But 
as  the  river  is  considerably  narrower  at  Chestnut  street  than  at 
Market  (one  hundred  and  twenty-four  feet  Mr.  Kneass  makes 
the  difference),  it  seems  unreasonable  to  give  the  act  such  con- 
struction as  the  plaintiffs  contend  for.  How  could  a  bridge  be 
built  on  piers  at  Chestnut  street,  where  the  river  is  only  three 
hundred  and  sixty-four  feet  wide,  and  leave  the  same  width  of 
water-way  as  at  Market  street,  where  the  river  is  four  hundred 
and  eighty-six  and  one-half  feet  wide  ?  When  it  is  considered 
that  the  legislature  were  not  providing  for  the  navigation  by  this 
reference  to  the  "  area,**  but  only  for  the  relief  of  the  Fair  mount 
Waterworks,  by  preserving  under  the  Chestnut  Street  Bridge  as 
much  vent  for  the  down-coming  water  as  existed  under  the  Mar- 
ket Street  Bridge,  Mr.  Kneass*s  plan  of  estimating  the  area 
seems  to  be  a  reasonable  construction  of  the  act.     He  insistB 
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that  the  area  is  to  be  got  not  by  linear,  but  by  a  square  measure- 
ment. He  is  not  very  full  or  explicit  on  the  point,  but  as  I 
understand  his  aflSdavit,  he  would  multiply  the  width  and  the 
depth  of  the  river  to  get  the  area  of  the  passage  for  water.  The 
product  of  these  lines  he  considers  the  square  of  the  volume  of 
water,  and  he  states  that  it  will  be,  at  Chestnut  street,  after  the 
bridge  with  one  pier  shall  be  constructed,  ten  thousand  three 
hundred  and  seventy-one  feet,  while  that  existing  at  Market 
street  is  only  nine  thousand  two  hundred  and  six  feet,  so  that, 
according  to  Mr.  Kneass,  notwithstanding  the  comparative  nar- 
rowness of  the  river  at  Chestnut  street,  there  will  be  under  the 
new  bridge  *'  a  clear  and  uninterrupted  passage  for  the  water 
of  said  river,'*  considerably  greater  in  area  than  that  at  Market 
street.  This  conclusion  of  Mr.  Kneass  is  not  otherwise  ques- 
tioned by  the  plaintiffs  than  as  they  deny  his  premises.  They 
will  not  agree  that  the  area  is  to  be  got  by  squaring  the  volume 
of  the  river,  but  only  by  measuring  its  linear  surface. 

The  dispute  depends  on  the  judicial  construction  of  the  word 
area,  but  instead  of  going  into  the  etymology  of  the  word,  we 
prefer  to  deduce  its  meaning  from  the  plain  intent  of  the  enact- 
ment. The  aflSdavits  show  us  that  once  in  the  history  of  the 
Fairmount  Waterworks,  the  wheels  were  so  drowned  by  a  flood 
in  the  Schuylkill,  that  the  city  was  in  great  danger  of  suffering 
for  lack  of  water,  and  that  the  piers  of  the  Market  Street  Bridge 
offered  a  considerable  obstacle  to  the  flow  of  the  stream.  Any 
piers  at  Chestnut  street  would  be  an  additional  obstacle.  The 
legislature  meant  to  guard  the  city  from  the  disastrous  conse- 
quences of  the  loss  of  water,  even  for  a  day,  by  securing  as  free 
a  discharge  for  the  current  of  the  river  in  future  as  is  enjoyed  at 
present.  What  they  said  had  no  reference  to  the  rights  of  navi- 
gation, but  only  to  the  outflow  of  the  river.  To  measure  that 
for  mere  purposes  of  discharge,  the  perpendicular  depth  must  be 
taken  as  well  as  the  width.  The  depth  as  well  as  width  would 
contribute  to  relieve  the  wheels  at  Fairmount,  and  therefore  the 
word  area,  as  used  in  this  Act  of  Assembly,  must  be  taken  to 
include  the  depth.  Ordinarily  the  word  means  any  plain  sur- 
face, as  the  floor  of  a  room,  or  the  enclosed  space  on  which  a 
building  stands,  or  the  portion  of  the  site  which  is  not  built 
upon :  [Webster  and  Worcester.]  In  geometry  it  denotes  the 
superficial  contents  of  any  figure — the  surface  included  within 
any  given  lines.  In  neither  of  these  senses  was  the  word  well 
chosen  to  express  the  thought  of  the  legislature ;  for,  according 
to  its  etymology,  it  does  undoubtedly  imply  merely  a  superficial 
measurement.  It  is  said  to  come  from  the  Latin,  arere^  to  dry, 
and  implied  originally  a  place  where  corn,  when  reaped,  was 
dried  and  threshed.  But  construing  the  word  according  to  the 
evident  intent  and  purpose  of  the  Act  of  Assembly  in  which  it 
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is  found,  "we  give  it  the  effect  above  indicated,  and  hold  that  the 
city  have  provided  for  a  passage  of  water  under  their  new  bridge 
^^eqttal  at  least  in  area"  to  that  now  existing  under  the  Market 
Street  Bridge. 

There  is  nothing  else  that  calls  for  discussion  in  this  case. 
We  recognise  the  plaintiffs'  right  of  navigation,  but  hold  that 
the  legislature  were  competent  to  impair  it  to  the  extent  they 
have  done  in  the  law  before  us.  We  hold,  also,  that  the  city 
propose  to  build  in  substantial  compliance  with  the  terms  of 
legislation,  and  therefore  that  they  and  their  contractors  are  not 
to  be  stopped. 

The  decree  is  affirmed. 


Fallon's  Appeal. 

Congtmction  of  Deed, —  What  Trana/ers  are  Assifjnmenis  for  the  benefit 
of  Creditors  under  the  Acts  of  1818  and  1836. — Remedy  of  cestui 
que  trust  in  Equiti/. 

C.  and  J.,  partners  as  attorneys  at  law,  holding  large  sums  of  money 
belonging  to  R.,  became  involved,  and  in  1855  made  a  declaration  of  trust  as 
to  a  large  amount  of  property  real  and  personal,  in  favour  of  R.  In  1857  they 
dissolved  partnership ;  C.  retiring,  named  J.  to  receive  the  property,  to  pay  all 
the  firm  and  joint  aebts,  and  to  save  C.  harmless  from  all  claim  or  liability 
therefor.  In  October  1859  J.  made  a  declaration  of  trust  similar  to  the  first, 
and  also  executed  an  agreement  by  which  R.  agreed  to  receive,  through  trustees, 
the  property  of  J.,  subject  to  the  encumbrances  thereon,  in  full  payment  and 
discnarge  of  the  amount  due  him  by  C.  &  J.,  and  J. :  and  also  that  the  debts 
of  J.  should  be  paid  out  of  the  proceeds  of  the  property,  which  was  to  remain 
in  the  hands  of  the  trustees  named,  to  whom  all  the  deeds  and  transfers  of  the 
feal  and  personal  property  were  made :  in  this  instrument  J.,  with  another, 
were  the  trustees.  Afterwards  C.  presented  his  petition  to  the  Common  Pleas, 
asking  for  a  citation  against  the  trustees,  claiming  that  the  transaction  was  an 
assignment  by  J.  for  the  benefit  of  creditors,  under  the  Acts  of  1818  and  1836, 
and  that  the  defendants  should  be  held  accountable  as  assignees.    Held, 

1.  That  as  the  property  was  not  assigned  for  the  benefit  of  creditors,  but 
sold  to  R.  through  tne  intervention  of  trustees,  the  transaction  under  the 
circumstances  was  to  be  regarded  as  a  sale  with  a  security  analogous  to  a 
mortgage  for  the  purchase-money,  and  not  as  a  general  assignment  for  the 
benefit  of  creditors : 

2.  Bat,  as  tl^e  trust  was  partly  for  the  benefit  of  creditors,  C.  was,  as  a 
creditor,  a  cestui  que  (rust  as  far  as  the  trust  was  to  pay  the  debt  due  to  him, 
assumed  by  J.,  and  contracted  to  be  paid  by  R.,  and  as  such  a  creditor  he  had 
an  undoubted  interest  in  the  trust,  and  could  sue  for  its  proper  administration. 

Appeal  from  the  Common  Pleas  of  Philadelphia. 

This  was  an  appeal  by  Christopher  Fallon,  from  the  decree  of 
the  court  below  dismissing  two  petitions  presented  by  him ;  the 
one  praying  that  P.  P.  Morris  and  John  Fallon  should  exhibit  to 
the  court  certain  papers  executed  by  said  parties  on  the  8th  of 
October,  a.  d.  1859,  which,  as  the  petitioner  averred,  created  an 


Digitized  by  VjOOQIC 


236  SUPREME  COURT  IPhiladelphia 

[Fallon's  Appeal] 

assignment  of  John  Fallon  in  trust  for  creditors ;  and  file  an 
inventory  of  the  estate,  &c. ;  and  the  other  praying  the  trustee 
for  said  creditors  might  exhibit  an  account  as  such. 

The  material  facts  of  the  case,  so  far  as  they  relate  to  the 
points  decided  by  this  court,  are  as  follows : — 

John  Fallon  and  Christopher  Fallon  were,  for  some  time  pre- 
vious to  1857,  partners  in  the  practice  of  the  law  in  Phila- 
delphia, under  the  firm  name  of  C.  &  J.  Fallon.  As  such  they 
were  employed  to  collect,  and  did  receive,  from  the  United  States 
Bank,  a  large  claim  belonging  to  the  Duke  of  Riansares,  making 
in  the  aggregate,  up  to  1857,  about  $1,800,000,  in  cash  and 
property,  which  they  held  and  invested  under  and  subject  to 
a  declaration  of  trust  and  agreement  with  their  client,  dated 
January  22d  1855. 

On  the  8th  day  of  October  1859,  the  following  papers  were 
executed : — 

I.  "  Know  all  men  whom  it  may  concern :  Whereas,  Christopher 
Fallon  and  John  Fallon  lately  held  certain  property,  real  and 
personal,  under  and  subject  to  a  certain  declaration  of  trust  from 
the  said  C.  &  J.  Fallon,  and  agreement  between  them  and  Dn. 
Augustin  Fernando  Munoz  Sanchez,  Duke  of  Riansares  and 
Montmorot,  dated  the  22d  day  of  January  1855,  a  copy  whereof 
is  hereto  annexed. 

"And  whereas,  the  said  Christopher  Fallon  afterwards,  by 
sundry  deeds  of  conveyance,  dated  the  24th  day  of  April  1858, 
conveyed  all  his  interest  and  estate  in  all  the  property,  real  and 
personal,  so  held  by  him,  unto  the  said  John  Fallon. 

"  And  whereas,  a  certain  other  agreement,  dated  the  8th  day  of 
October  1859,  has  been  entered  into  between  the  said  duke,  by 
his  attorney,  Don  Prudencio  Rodrigues  Cuesta,  and  the  said  John 
Fallon  and  P.  Pemberton  Morris,  a  copy  whereof  is  also  hereto 
annexed. 

"  And  whereas,  in  pursuance  of  the  last-mentioned  agreement, 
the  said  John  Fallon  and  Susan  E.  his  wife  have,  by  three 
several  deeds,  bearing  date  the  8th  day  of  October  1859,  con- 
veyed all  the  real  estate  of  said  John  Fallon  in  the  Schedule  A. 
(attached  to  said  agreement)  mentioned,  and  also  all  the  real 
estate  of  the  said  duke  that  stood  in  the  name  of  the  said  John 
Fallon,  as  in  said  agreements  mentioned,  unto  Frederick  Probst, 
of  the  city  of  New  York ;  and  the  said  Frederick  Probst  and 
Mary  Jane,  his  wife,  have,  in  and  by  three  certain  other  deeds, 
bearing  date  the  8th  day  of  October  1859,  granted  and  conveyed 
all  the  said  real  estate  to  the  said  John  Fallon  and  P.  Pemberton 
Morris,  as  tenants  in  common ;  and  the  said  John  Fallon  and 
P.  Pemberton  Morris  have,  in  and  by  a  certain  other  deed  between 
them  and  their  respective  wives,  covenanted  and  agreed  to  stand 
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seised  of  said  property  to  the  use  of  the  survivor  of  them,  so  as 
to  hold  the  same  practically  as  joint  tenants,  and  not  as  tenants 
in  common ;  as  in  and  by  the  said  last-mentioned  deed,  which  is 
dated  the  8th  day  of  October  1859,  reference  being  thereto  had, 
will  more  fully  and  at  large  appear. 

"And  whereas,  all  and  singular  the  personal  property  in  said 
agreement  second  above  mentioned  referred  to,  has,  by  virtue  of 
divers  tranfers  and  otherwise,  been  acquired  and  received  by  said 
John  Fallon  and  P.  Pemberton  Morris. 

"Now  know  ye,  that  all  and  singular  the  said  property  and 
estate,  real  and  personal,  acquired  and  held  by  us,  the  said  John 
Fallon  and  P.  Pemberton  Morris,  as  aforesaid,  is  held  by  us, 
subject  to  all  and  singular  the  trusts  and  confidences,  and  with 
all  and  singular  the  rights,  powers,  incidents,  and  liabilities 
whatsoever,  in  said  first  declaration  of  trust  and  agreement  men- 
tioned, as  fully  in  all  respects  as  if  all  the  declarations,  trusts, 
agreements,  and  provisions  whatsoever  thereof,  were  herein  re- 
peated, modified  only  in  such  respects  as  are  rend^ed  necessary 
by  the  change  of  circumstances,  to  wit,  the  death  of  the  Count 
del  Retamoso,  the  substitution  of  the  parties  hereto  for  the  said 
C.  &  J.  Fallon,  the  changes  in  the  extent  and  character  of  said 
property  itself,  and  the  provisions  of  the  agreement  second  above 
mentioned,  which  are  intended  hereby  to  be  incorporated  with 
the  said  declaration  of  trust  and  agreement  first  mentioned. 

"And  on  this  further  trust,  that  either  or  both  of  us  shall,  at 
any  time,  when  requested  by  said  duke,  transfer  the  whole  of  his 
or  our  estate  to  any  person  or  persons  that  said  duke  may  indi- 
cate, without  condition,  save  as  in  said  agreement  is  mentioned ; 
and  no  commission  shall  be  charged  upon  any  such  transfer  of 
property  to  the  duke,  or  to  any  other  person  indicated  by  him. 

'*  It  is  also  declared,  as  an  express  condition  upon  which  the 
said  P.  Pemberton  Morris  has  agreed  to  accept  this  trust,  that 
he  shall  not  be  required  to  take  any  part  in  the  conduct  of  the 
iron  business  to  be  carried  on  by  th%  said  John  Fallon,  or  to  be 
in  any  way  responsible  for  the  successful  prosecution  of  the  same, 
but  said  business  may  be  conducted  entirely  and  exclusively  by 
the  said  John  Fallon  in  his  own  name,  and  upon  his  individual 
responsibility,  for  and  on  behalf  of  the  trust  property ;  and  to 
that  end  said  John  Fallon  shall  be  allowed  the  exclusive  manage- 
ment of  All  the  property  known  as  the  Washington  Iron  Furnace 
property,  together  with  the  rolling-mill  at  Farrandsville,  with  all 
the  fixtures  and  personal  property  appertaining,  or  which  have 
been  considered  the  property  of  the  Washington  Iron  Company. 

"And  it  is  further  expressly  declared,  that  no  debts  shall  be 
incurred  in  the  name  of  said  duke,  but  the  same  shall  be  paid 
from  the  property  held  as  aforesaid  by  said  John  Fallon  and  P. 
Pemberton  Morris. 
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"  It  is  further  declared,  that  either  or  both  of  us,  the  said 
John  Fallon  and  P.  Pemberton  Morris,  shall  have  the  right  to 
resign  or  retire  from  this  trust  on  giving  to  the  said  duke  six 
months'  notice  of  the  desire  so  to  do ;  and  transferring  all  his  or 
our  estate  to  such  person  as  the  said  duke  shall  indicate. 

"  It  is  further  declared  and  understood  that  said  John  Fallon 
and  P.  Pemberton  Morris  shall  each  be  responsible  for  his  own 
acts  only,  and  not  one  for  the  other. 

"  In  case  said  duke  shall,  within  sixty  days,  express  a  desire 
that  said  P.  Pemberton  Morris  shall  retire  from  the  trust,  recon- 
veying  to  said  John  Fallon,  or  to  any  one  else,  then  said  P.  Pem- 
berton Morris  is  to  receive  from  the  estate  one  thousand  dollars, 
as  compensation  for  his  services,  or  otherwise,  and  if  he  continues 
to  act  with  said  John  Fallon,  his  compensation  shall  be  taken 
from  the  commissions  at  existing  rates,  under  whatever  agree- 
ment may  exist  between  the  said  P.  Pemberton  Morris  and  John 
Fallon. 

"  In  witness  whereof,  we  have  hereto  set  our  hands  and  seals, 
this  8th  day  of  October  1859,  at  Philadelphia. 

"  John  Fallon,  [seal.] 
"  P.  P.  Morris,  [seal.] 

<*  Witness : — George  W.  L  Ball. 

"  The  above  supplemental  declaration  of  trust  is  approved  by 
the  duke  aforesaid. 

"  P.  P.  Del  E.  S.  Duque  de  Riansares. 
"Prude  R.  Cuesta.*' 

II.  Memorandum  of  agreement  between  Don  Augustin  Fernando 
Munoz  Sanchez,  duke  of  Riansares  and  Monmorot,  by  his  attorney 
in  fact,  Don  Prudencio  Rodrigues  Cuesta,  John  Fallon,  and  P, 
Pemberton  Morris : — 

"1.  In  pursuance  of  the  desire  of  Mr.  Cuesta,  on  behalf  of 
his  principal  aforesaid,  all  the  real  and  personal  estate  of  the 
said  duke,  now  in  the  hands  or  in  the  charge  and  management 
of  C.  &  J.  Fallon,  or  either  member  of  said  firm,  under  a  certain 
declaration  of  trust  and  agreement,  dated  the  22d  day  of  January 
1855,  shall  be  placed  in  the  joint  names  and  possession  of  the 
said  John  Fallon  and  P.  Pemberton  Morris,  and  all  the  real 
estate  and  personal  property  of  the  said  John  Fallon,  in  the 
schedule  hereto  annexed  (marked  A),  mentioned  or  referred  to, 
shall  also  be  conveyed  or  transferred,  so  as  to  become  vested  in 
and  held  by  the  said  John  Fallon  and  P.  Pemberton  Morris  as 
aforesaid. 

*'2.  A  declaration  of  trust  shall  be  made  supplemental  to  the 
declaration  and  agreement  of  22d  January  1855,  reciting  con- 
veyance and  transfer  from  C.  Fallon  to  J.  Fallon  of  24th  April 
1858,  and  from  J.  Fallon  to  P.  P.  Morris,  either  through  Frede- 
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rick  Probst,  or  otherwise,  as  shall  be  deemed  the  best,  so  'hs  to 
vest  in  the  said  John  Fallon  and  P.  Pemberton  Morris  the  whole 
of  said  property  in  the  first  article  hereof  mentioned,  whereby 
the  said  P.  Pemberton  Morris  shall  be  vested  in  regard  to  all  of 
said  property  with  the  same  interest  and  position  C.  Fallon  had 
in  the  property  of  said  duke  prior  to  June  1857,  and  declaring 
that  all  the  property  is  held  by  said  John  Fallon  and  P.  Pember- 
ton Morris,  subject  to  the  trusts  and  conditions  in  said  declara- 
tion and  agreement  mentioned,  with  the  further  understanding 
that  either  or  both  of  them  shall  at  any  time  when  requested  by 
said  duke,  transfer  the  whole  of  his  or  their  interest  and  estate 
to  any  person  or  persons  that  the  said  duke  may  indicate,  with- 
out condition,  save  as  hereafter  mentioned,  and  no  commission 
shall  be  charged  upon  any  such  transfer  of  property  to  the  duke, 
or  to  any  other  person  indicated  by  him ;  and  that  it  is  an  express 
condition  upon  which  the  said  P.  Pemberton  Morris  has  agreed 
to  accept  the  trust,  that  he  shall  not  be  required  to  take  any  part 
in  the  conduct  of  the  iron  business  to  be  carried  on  by  the  said 
John  Fallon,  or  to  be  in  any  way  responsible  for  the  successful 
prosecution  of  the  said  business,  but  the  same  may  be  conducted 
entirely  and  exclusively  by  the  said  John  Fallon,  in  his  own 
name  and  upon  his  individual  responsibility,  for  and  on  behalf 
of  said  trust  property ;  and  to  that  end  he  is  to  be  allowed  the 
exclusive  management  of  all  the  property  known  as  the  Wash- 
ington Iron  Furnace  property,  together  with  the  rolling-mill  at 
Farrandsville,  with  all  the  fixtures  and  personal  property  thereto 
appertaining,  or  which  have  been  considered  the  property  of  the 
Washington  Iron  Company. 

"It  is  further  expressly  understood,  that  no  debts  shall  be 
incurred  in  the  name  of  said  duke,  but  the  same  shall  be  paid 
from  the  property  held  as  aforesaid  by  said  Johu  Fallon  and  P. 
P.  Morris. 

"Both  or  either  of  the  said  John  Fallon  or  P.  Pemberton 
Morris  shall  have  the  right  to  resign  or  retire  from  the  trust 
aforesaid  on  giving  to  the  said  duke  six  months'  notice  of  his  or 
their  desire  so  to  do,  and  transferring  all  his  or  their  estate  to 
such  person  as  the  said  duke  should  indicate,  as  herein  mentioned 
and  agreed. 

"  It  is  further  agreed,  that  the  said  John  Fallon  and  P.  Pem- 
herton  Morris  shall  each  be  responsible  for  his  own  acts  only,  not 
one  for  the  other. 

"  In  case  said  duke  should,  within  sixty  days,  express  a  desire 
that  said  P.  Pemberton  Morris  should  retire  from  the  trust,  re- 
conveying  to  said  John  Fallon,  or  to  any  one  else,  then  said  P. 
Pemberton  Morris  is  to  receive  from  the  estate  $1000,  as  com- 
pensation for  his  services ;  otherwise,  and  if  he  continues  to  act 
^ith  said  John  Fallon,  his  compensation  shall  be  taken  from  the 
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commissions  at  existing  rates,  under  whatever  agreement  may 
exist  between  the  said  P.  Pemberton  Morris  and  John  Fallon. 

"  The  supplemental  declaration  to  be  signed  by  Mr.  Cuesta  for 
the  duke,  as  well  as  by  Messrs.  Fallon  and  Morris. 

"  3.  Accounts  of  the  estate,  such  as  heretofore  rendered  by  C. 
&  J.  Fallon,  shall  be  rendered  by  the  said  John  Fallon  and  P, 
Pemberton  Morris,  at  the  close  of  every  three  months. 

"  4.  The  said  duke  agrees  to  purchase  and  receive  the  pro* 
perty  of  John  Fallon  aforesaid,  mentioned  in  schedule  *A,* 
subject  to  the  encumbrances  thereon,  in  full  payment  and  dis- 
charge of  the  amount  due  to  him  by  John  Fallon  or  C.  4  J, 
Fallon,  and  as  a  further  consideration  for  the  purchase  of  said 
property,  he  also  agrees  that  all  and  singular  the  debts  of  John 
Fallon,  mentioned  or  referred  to  in  the  schedule  hereto  annexed 
marked  'B,*  shall  be  paid  as  hereinafter  mentioned,  that  is  to 
say,  the  income,  rents,  and  the  proceeds,  whether  from  sales  or 
otherwise,  coming  in  in  the  regular  course  of  management  of  the 
property,  including  income,  rents  and  proceeds  of  all  the  pro- 
perty to  be  held  by  John  Fallon  and  P.  P.  Morris,  as  in  the  first 
clause  hereof  mentioned,  howsoever  derived,  without  exception, 
shall,  so  far  as  may  be  found  necessary,  be  applied  to  the  pay- 
ment of  the  unsecured  part  of  the  indebtedness  of  John  Fallon, 
above  mentioned,  it  being  understood  as  regards  the  part  9f  the 
said  debt  secured  by  the  pledge  or  mortgage  of  property,  said 
John  Fallon  and  P.  r.  Morris  shall,  of  course,  from  and  out  of 
the  whole  estate  of  said  duke  in  their  hands,  protect  the  said 
property,  cancelling  the  debts  for  which  it  is  responsible,  and 
taking  up  or  changing  the  securities,  as  in  the  general  manage- 
ment of  the  property  may  seem  to  them  expedient  and  best  in 
view  of  the  interests  of  the  duke.  In  case  of  the  trust  and 
management  o£  the  property  being  taken  from  said  John  Fallon 
and  P.  P.  Morris,  or  either  of  them,  in  addition  to  the  general 
understanding  that  the  debts  of  John  Fallon  aforesaid  should  be 
paid,  and  he  be  protected  therefrom,  an  arrangement  satisfactory 
to  said  John  Fallon  and  P.  P.  Morris  shall  be  made  for  the  pay- 
ment of  such  part  of  said  indebtedness,  called  in  said  schedule 
of  debts  (B)  confidential  debt,  as  may  then  remain  unpaid,  and 
of  all  contracts,  obligations,  or  liabilities,  which  said  John  Fallon 
and  P.  P.  Morris,  or  either  of  them,  may  have  entered  into  or 
incurred  in  the  course  of  the  management  of  said  business,  either 
for  the  payment  of  past  debts  of  John  Fallon  or  otherwise. 

"  5.  A  separate  account  shall  be  kept  with  the  property  acquired 
as  aforesaid,  by  the  duke  from  said  John  Fallon ;  this  account 
fihall  be  charged  with  the  present  indebtedness  of  C.  &  J.  Fallon 
to  the  duke  (about  $320,000),  as  the  cost  of  said  property,  and 
with  all  sums  paid  towards  the  indebtedness  of  John  Fallon  or 
0.  &  J.  Fallon,  at  the  time  such  payments  are  made,  and  shall 
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be  credited  with  all  the  rents,  proceeds  of  sale,  income  or  other 
inoaeys  coming  from  said  property. 

''  The  said  account  shall  further  be  charged  annually  with 
kt&ire^st,  at  the  rate  of  four  per  cent. 

*''  6-    The  said  John  Fallon,  his  heirs,  representatives,  or  assigns, 
shlly    ^t  any  time  within  five  years,  have  the  right  to  purchase 
the    j>r*operty  so  derived  from  him  as  aforesaid,  or  what  may 
rem  a,  i  1:1  of  it  at  the  amount  then  to  its  debit  on  said  account,  pro- 
vided   ^11  the  mortgages  and  liens  on  the  property  of  said  duke, 
irresj>^ctive  of  the  property  now  acquired  by  him  from  John 
Jalloizk    as  aforesaid,  for  the  removal  of  which  John  Fallon  or  C. 
kh    -t^'allon  are  responsible,  shall  first  have  been  paid;  and  pro- 
vided   f\irther,  this  option  to  purchase,  riiall  not  be  construed  to 
givd   -fco    the  said  John  Fallon  any  present  interest  whatever  in 
the  puroperty,  real  or  personal,  or  any  interest  whatever  until 
gucli^  pixrchase  shall  have  actually  been  made,  nor  shall  said  John 
Fattorx    have,  by  reason  thereof,  any  right  whatever  to  interfere 
vritli  "tixe  management  of  said  property  in  the  event  of  the  trust 
and    management  passing  out  of  his  hands,  but  the  said  duke 
shall  Have  the  right  at  all  times,  through  any  agent  or  trustee 
he  loaay  from  time  to  time  have  or  appoint,  to  sell,  dispose  of, 
and  deal  with  the  said  property,  and  every  part  thereof,  without 
accOTiixtability,  in  any  case,  to  the  said  John  Fallon,  his  heirs  or 
tepresentatives,  either  because  of  the  sacrifice  of  said  property, 
OT  otherwise  howsoever,  and  the  estate  of  any  purchasers  from 
the  Baid  duke  or  his  agents,  shall  not  be  in  any  way  affected  by 
WB  agreement,  it  being  clearly  understood  that  the  privileges 
foresaid  shall  be  strictly  limited  to  the  privilege  of  purchasing 
"Within  the  period  and  on  the  terms  aforesaid,  whatever  may  then 
^ppen  to  remain  of  said  property. 

"  Witness  our  hands,  this  8th  day  of  October,  A.  D.  1859,  at 
Philadelphia.  "John  Fallon. 

"P.  P.  Morris. 
"  P.  P.  Del  E.  S.  Duqub  db  Riansares,  , 

"Prudo.  R.  Cuesta. 
"Witness:— Geo.  W.  I.  Ball." 

ni.  Memorandum  of  the  conveyances  executed  on  8th  October 
1859:— 

"  Deed,  John  Fallon  and  Wife  to  Frederick  Probst,  dated  Oc- 
tober 8th  1859.  Consideration,  $164,000.  Recorded  at  Phila- 
delphia, in  Deed  Book  A.  D.  B.,  No.  79,  page  442,  &c.,  conveying 
various  messuages,  lots  of  ground,  and  yearly  ground-rents,  all 
situate  in  the  city  of  Philadelphia." 

"Deed,  Frederick  Probst  and  Wife  to  John  Fallon  and  P. 
Pemberton  Morris,  dated  same  day.  Same  consideration  as  fore- 
going. Recorded  in  Deed  Book  A.  D.  B.,  No.  79,  p.  453,  con- 
7r.— 16 
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reying  the  same  premises  as  were  described  in  the  preceding 
deed." 

"  Deed,  John  Fallon  and  Wife  to  Frederick  Probst,  dated  Octo- 
ber 8th  1859.  Consideration,  $190,000.  Recorded  in  Clinton 
county,  in  Deed  Book  K.,  page  886,  conveying  various  tracts  of 
land,  &c.,  all  situate  in  the  counties  of  Clinton,  Centre,  Elk,  and 
Juniata,  in  the  state  of  Pennsylvania." 

"Deed,  Frederick  Probst  and  Wife  to  John  Fallon  and  P. 
Pemberton  Morris,  same  date.  Same  consideration  as  last  pre- 
ceding. Recorded  in  Centre  county,  in  Deed  Book  ,  page 
Recorded  in  Clinton  county,  in  Deed  Book  K.,  page  389,  recon- 
veying  the  same  premises  as  are  described  in  the  last  preceding 
deed." 

"  Deed,  John  Fallon  and  Wife  to  Frederick  Probst,  dated  Oc- 
tober 8th  1859.  Consideration,  $16,000.  For  a  tract  of  land 
situate  in  the  town  of  Elmira,  Chemung  county,  in  the  state  of 
New  York." 

"  Deed,  Frederick  Probst  and  Wife  to  John  Fallon  and  P. 
Pemberton  Morris,  same  date.  Same  consideration  as  last  pre- 
ceding deed,  conveying  same  premises  as  are  described  in  last 
preceding  deed." 

Schedule  -4,  referred  to  in  annexed  Agreement.     Real  Estate. 

"  1.  An  undivided  moiety  of  the  real  estate  which  compose,  or 
are  held  and  considered  appurtenant  to  the  Washington  Iron 
Works  property  in  Clinton  and  Centre  counties,  about  sixteen 
thousand  acres. 

"2.  Lands  on  Beech  creek,  in  same  counties,  consisting  of 
eight  tracts,  and  an  undivided  moiety  in  four  other  tracts,  known 
in  the  account-books  of  said  John  Fallon  as  the  '  Mayer  lands,' 
containing  about  four  thousand  five  hundred  acres. 

"  8.  An  undivided  three-fourths  part  of  and  in  the  hotel  pro- 
perty in  Lockhaven,  Clinton  county,  Pennsylvania,  known  as  the 
Fallon  House,  and  the  stables  and  lot  on  which  same  are  built. 

"  4.  A  right  to  a  conveyance  by  Philip  M.  Price  and  others, 
of  a  lot  of  ground  in  said  town  of  Lockhaven,  and  all  and  singu- 
lar all  the  real  estate  whatsoever  of  said  John  Fallon  in  said 
counties  of  Clinton  and  Centre. 

"  5.  All  the  real  estate  of  said  John  Fallon  in  Elk  county,  Penn- 
sylvania ;  also  in  Juniata  county,  being  an  undivided  moiety  of 
about  six  thousand  acres  in  Elk,  and  four  or  five  lots  of  ground 
in  Patterson,  Juniata  county. 

"  6.  About  fifteen  acres  of  land  in  Elmira,  state  of  New  York, 
be  the  same  more  or  less. 

"  7.  Property  No.  520  Walnut  street,  Philadelphia. 

"  Property  No.  20  Strawberry  street,  Philadelphia,  consisting 
of  a  storehouse  conveyed  to  J.  Fallon  by  E.  M.  Davis  and  wife. 
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"On  Tulpehocken  street,  and  on  Main  street,  in  the  latd 
borough  of  Germantown,  Philadelphia  city,  including  all  the  real 
estate  belonging  to  said  J.  Fallon,  in  the  22d  ward  of  the  city 
of  Philadelphia. 

*'  All  personal  property  whatsoever  at  the  Washington  Iron 
Works,  or  used  in  connection,  therewith ;  and,  in  general,  all  and 
singular  the  personal  property  of  said  John  Fallon,  whatsoever 
or  wheresoever,  with  the  exception  of  the  furniture  and  other 
articles  in  his  dwelling-house,  and  oflBice  furniture,  fixtures,  and 
librarjr." 

Schedule  By  referred  to  in  annexed  Agreement. 
"No.   1^  Due  on  mortgage  of  real 

estate,    ....    ?200,032.59 
"        2,  Due  on  mortgage  of  real 
estate  and  personal  pro- 
perty to  S.  &  W.  Welsh,   .     50,000.00 
"       3^  L.  Lillo  &  Co.,  Farr'U  bond 

account,  about        •        •      104,000.00 


?354,032.59 


"       4,  Bills  payable  to  C.  &  J.  F.,  88,318.39 

"^     5,  "  J.  F.,       .  61,215.41 

6,  Open  accounts,  .        .  68,460.16 

^Gtvve  indebtedness,       .        . ?167,988.96 


?522,021.55 

*'The  above  are  intended  to  include  all  debts  of  John  Fallon, 
as  far  as  the  same  appears  on  his  books  to  1st  October  1859 ; 
there  are  debts  not  appearing  yet  on  the  books,  incurred  either 
on  account  of  the  Farrandsville  or  Washington  Works,  or  other- 
wise, the  aggregate  of  which,  it  is  believed,  will  fall  short  of  say 
{1500 ;  all  which,  whatever  their  amount,  whether  more  or  less, 
is  intended  to  be  included  in  this  schedule.  Also  wages  due  at 
the  Washington  Works,  which,  it  is  believed,  will  not  exceed 
11600,  and  debts  due  by  the  Washington  Iron  Company  for 
goods  purchased  since  August  16th  1859,  and  otherwise;  all 
which  may  either  be  considered  as  inclrded  in  the  above,  or  as 
debts  of  the  future  management  of  the  Washington  Iron  Works, 
as  to  the  said  John  Fallon  and  P.  P.  Morris  shall  seem  most 
expedient. 

Subdivision  of  the  foregoing. 
Confidential  debt. 
Consisting  of  No.  1,  (part),        $3,000.00 

"  "    6,  (about),      46,000.00 

«  "    6,  .         .  4,000.00 

about  ?58, 000.00 
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Secured  debt, 
Balance  of  No.  1,       .         .    $197,032.59 
"  Nos.  2  and  3,     .      154,000.00 

"  Nos.  4  and  5,  ab't     44,000.00 


$395,032.59 
Unsecured  debt,  about 78,988.96 


$522,021.55." 

[Annexed  to  schedule  B  are  lists,  with  names  and  amounts  of 
the  creditors  of  each  class.] 

On  the  7th  of  December  1859,  Christopher  Fallon  presented 
his  petition  to  the  Common  Pleas,  in  which  he  asserted  that  he 
was  at  the  date  of  the  petition  a  creditor  of  John  Fallon  to  a 
large  amount,  evidenced  by  promissory  notes  due  and  unpaid ; 
that  the  transfers  above  recited  were  in  effect  an  assignment  for 
the  benefit  of  creditors ;  that  he  was  at  the  time  interested  in 
the  trust  thereby  created,  besides  being  a  creditor  as  above 
atated ;  that  he  had  applied  to  John  Fallon  and  P.  P.  Morris  for 
copies  of  the  papers  without  receiving  them,  &c.,  and  praying 
that  they  be  required  to  place  them  on  record,  file  an  inventory 
of  the  property  in  their  hands,  and  comply  with  the  requirements 
of  the  law  relative  to  assignments  for  the  benefit  of  creditors. 

To  this  petition  and  citation  respondents  filed  answers,  admit- 
ting the  execution  of  the  papers,  but  denying  that  they  created 
an  assignment  for  the  benefit  of  creditors,  and  asserting  that 
they  operated  only  as  a  purchase  by  the  Duke  of  Riansares  of 
the  property  of  John  Fallon,  in  consideration  of  the  release  by 
him  of  the  debt  due  to  himself  by  C.  &  J.  Fallon,  and  the  further 
consideration  of  the  payment  "  out  of  the  whole  property"  of  the 
debts  of  C.  &  J.  Fallon,  and  of  John  Fallon,  always  excepting 
the  debt  due  to  C.  Fallon. 

To  these  answers  petitioner  filed  exceptions  because  of  their 
insufficiency,  evasiveness,  and  irrelevancy,  and  because  the  papers 
called  for  were  not  produced ;  he  also  filed  a  special  replication  or 
affidavit  in  support  of  the  exceptions. 

'  On  the  26th  January  1860,  the  court  dismissed  the  exceptions 
and  affidavit  or  special  replication,  with  leave  to  file  a  replication. 
Whereupon,  on,  same  day,  a  general  replication  was  filed,  and 
George  W.  Biddle,  Esq.,  appointed  examiner  to  take  testimony. 

On  the  31st  March  1860,  the  court,  for  reasons  stated  in  their 
opinion,  holding  that  upon  respondent's  own  showing,  the  papers 
did  create  an  assignment  for  the  benefit  of  creditors,  ordered  the 
appellees  to  produce  them  before  the  examiner,  and  also  directed 
an  attachment  to  issue  against  F.  G.  Navarro  (who  had  come 
over  as  agent  of  the  duke)  for  not  producing  them.  Whereupon 
respondents  produced  the  papers,  and  thereupon  the  petitioner 
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proved  his  interest  in  the  trust  as  above  stated.  The  testimony 
produced  by  respondents  before  the  examiner  was  very  volu- 
minoiis. 

On  December  7th  1860,  Mr.  Biddle  filed  his  report  as  examiner, 
^Kereupon  the  court,  on  March  2l8t  1861,  directed  a  feigned 
issue  to  try  certain  facts,  viz. :  1.  What  was  the  real  value  of  the 
ixvtorest  of  Christopher  Fallon  in  the  assets  of  the  firm  of  C.  &  J. 
Gallon  at  the  date  of  the  dissolution?  2.  Was  said  firm  solvent 
^tv  June  30th  1857  ? 

On  the  18th  of  May  1861,  the  petitioner  presented  to  the  court  a 
^petition  (duly  sworn  to),  in  which  he  prayed  leave  to  "  alter  and 
amend  his  petitions  of  December  7th  1859,  and  27th  October 
1860,  by  striking  out  or  withdrawing  therefrom  every  averment 
of  his  being  a  creditor  of  said  John  Fallon,  by  reason  of  his 
being  the  holder  of  the  promissory  notes  aforementioned,"  or  any 
of  them,*'  &c.,  "that  the  interlocutory  decree  for  a  feigned 
issue  might  be  vacated ;  and,  that  the  court  would  be  pleased  to 
consider  his  right  to  be  heard  in  the  premises  as  predicated  on 
his  interest  in  said  trust  as  disclosed  and  averred  in  said  peti- 
tions, otherwise  than  that  of  his  being  a  creditor  of  said  John 
Fallon,  by  reason  of  or  as  holder  of  the  promissory  notes  above 
mentioned." 

May  25th  1861,  the  court  refused  the  prayer  in  this  petition, 
and  discharged  the  rule  to  show  cause  that  had  been  granted 
thereon.  The  petitioner  thereupon  declined  to  plead  to  the 
feigned  issue,  save  by  denying  that  any  such  issue  had  been 
made  in  the  cause,  &c.,  which  plea  the  court  struck  off,  and 
thereupon  ordered  a  plea  to  be  filed. 

November  22d  1861,  Mr.  Porter  for  C.  Fallon,  moved  for  leave 
to  file  another  petition,  in  the  words  following : — 

"In  the  matter  of  the  petition  of  Christopher  Fallon,  filed 
December  7th  1859. 

*'This  petition  of  Christopher  Fallon  respectfully  showeth: 
That  since  the  examiner  has  filed  his  report  of  the  evidence 
^aken  in  this  cause,  the  Duke  of  Riansares  has  filed  a  bill  and 
supplemental  bill  in  equity,  in  this  honourable  court,  to  Decem- 
ber Term  1860,  No.  34,  against  your  petitioner  and  others,  and 
^0  which  your  petitioner  has  filea  certain  answers,  copies  where- 
of are  hereto  annexed,  and  which,  with  the  several  exhibits 
thereto  annexed,  he  prays  may  be  taken  as  part  of  this  his  peti- 
tion.    He  further  prays  that  said  answers,  and  all  the  averments, 
^°d  statements  therein  made,  and  said  exhibits,  may  be  con- 
sidered and  taken  as  part  of  his  first  above-mentioned  petition 
^^  I>ecember  7th  1859,  by  way  of  amendment  and  addition 
t"^f  oto,  and  as  though  they  were  severally  averred  and  set  forth 
therein,  or  that  he  may  be  allowed  to  prove  and  give  the  same  in 
evidence,  as  this  honourable  court  may  think  best.     He  further 
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says  that  it  is,  as  he  believes,  material  to  the  just  determination 
of  this  cause,  that  said  amendment  or  evidence  be  allowed,  and 
he  will  ever,**  &c.     With  the  usual  affidavit. 

The  court  refused  the  motion  and  prayer  of  the  petition,  not 
allowing  the  paper  to  be  filed. 

On  27th  October  1860,  appellant  presented  another  petition 
to  the  court,  praying  that  respondents  be  ordered  to  file  an 
account  as  assignees.  In  this  petition  he  averred  himself  inter- 
ested in  the  execution  of  the  trust,  for  the  same  matters  that  had 
been  averred  in  the  petition  of  December  7th  1859,  but  set  out 
this  interest  more  in  detail.  To  this  the  respondents,  on  the 
4th  of  December  1860,  filed  answers,  in  which,  without  denying 
that  the  petitioner  is  creditor  of  John  Fallon,  as  asserted,  or  that 
he  was  interested  in  the  execution  of  the  trust,  by  reason  of  his 
being  jointly  with  said  John  Fallon  liable  for  debts  of  C.  &  J. 
Fallon,  protected  by  the  provisions  of  said  trust,  they  denied 
that  he  could  enforce  his  claim  as  creditor  adversely  against  the 
duke,  or  others  of  the  creditors  of  John  Fallon,  joint  or  several. 

November  6th  1861,  the  jury  on  the  feigned  issue  found  that 
the  interest  of  C.  Fallon  in  the  firm  of  C.  &  J.  Fallon  was 
nothing,  and  that  the  firm  was  dissolved  June  3d  1857. 

On  the  19th  of  December  1860,  petitioner  filed  exceptions  to  the 
averments  in  these  answers,  but  the  court  deeming  the  exceptions 
irregular,  as  being  argumentative,  he  withdrew  them,  and  on 
January  8th  1861,  asked  leave  to  file  exceptions  to  said  an- 
swers, which  leave  was  the  same  day  refused,  whereupon  January 
18th  1861,  he  filed,  as  in  the  former  case,  a  general  replication, 
putting  in  issue  the  averments  in  the  answers. 

No  testimony  was  taken  in  support  of  the  averments  in  these 
answers,  but,  assuming  the  testimony  laid  before  Mr.  Biddle,  sur 
petition  of  December  7th  1859,  to  be,  under  the  pleadings  receiv- 
able in  the  latter  case  also,  the  cases  were  considered  as  though 
the  same  testimony  had  been  taken  in  both.  On  the  7th  of  De- 
cember the  court  dismissed  both  the  petitions  of  Christopher 
Fallon,  who  thereupon  appealed  to  this  court,  and  assigned  the 
following  errors : — 

1.  The  court  below  erred  in  dismissing  appellant's  petition  of 
December  7th  1857. 

2.  The  court  below  erred  in  dismissing  his  petition  of  October 
27th  1860. 

3.  The  court  below  erred  in  making  the  decree  of  January 
26th  1860,  overruling  the  exceptions  filed  by  the  appellant  to 
the  answers  of  P.  P.  Morris  and  John  Fallon. 

4.  The  court  below  erred  in  refusing  the  appellant  leave  to 
file  exceptions  to  the  answers  to  his  petition  of  October  27th 
1860. 

5.  The  court  below  erred  in  ordering  the  trial  of  a  feigned 
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issue  to  try,  first,  what  was  the  real  value  of  the  interest  of 
Christopher  Fallon  in  the  assets  of  the  firm  of  C.  &  J.  Fallon, 
at  the  date  of  the  dissolution  ?  Second,  was  said  firm  solvent  on 
June  30th,  1857  ? 

6.  The  court  below  erred  in  refusing  to  permit  appellant  to 
amend  his  original  petitions  by  striking  therefrom  every  aver- 

•  ment  of  his  being  a  creditor  of  John  Fallon,  as  holder  of  his 
notes,  and  in  refusing  to  vacate  the  order  for  a  feigned  issue. 

7.  The  court  below  erred  in  refusing  to  permit  him  to  file  the 
petition  presented  by  him  on  November  22d  1861,  or  to  prove 
the  matters  therein  stated,  and  in  refusing  the  prayer  of  said 
petition. 

The  main  questions  in  the  cause  were — 

1.  Do  the  papers  of  October  8th  1859,  create  an  assignment 
for  the  benefit  of  creditors  ? 

2.  Is  Christopher  Fallon  interested  in  the  execution  of  the 
trust,  and  entitled  to  enforce  it  ? 

Benjamin  Gerhard  and  William  A.  Porter ^  for  appellant,  argued : 
I.  That  these  papers  did  create  an  assignment  for  creditors,  and 
that  such  is  their  legal  intendment  on  their  face. 

1.  The  rule  governing  this  question  is  laid  down  by  the  court  in 
Lucas  V.  Sunbury  and  Erie  Railroad,  8  Casey  458 ;  Driesbach  v. 
Becker,  10  Id.  152,  and  Miller's  Appeal,  11  Id.  481.  These  and 
other  cases  have  settled  the  law  upon  plain  principles  that  cannot 
be  controverted. 

Do  these  principles  apply  to  the  present  case  ?  There  has  been 
here  a  transfer  or  assignment  of  "property  to  trustees,"  the 
transferrees  have  executed  a  "declaration  of  trust,"  in  which 
they  have  styled  themselves  "trustees,"  and  declare  "the  trust" 
upon  which  they  hold  the  property — that  trust  is  in  the  first  place 
for  payment  of  debts,  and  there  are  creditors  to  take  under  it. 
Judge  Thompson,  delivering  the  opinion  of  the  court  in  this  case, 
ruled  that  the  papers,  though  not  then  exhibited,  on  respondent's 
own  showing,  created  an  assignment  for  the  benefit  of  creditors, 
because  they  stated  in  their  answers  that  the  debts  were  to  be 
"paid  out  of  the  property/' 

The  true  question  in  all  these  cases  is, — ^was  there  such  a  cove- 
nant by  transferree  personally  to  pay  the  debts,  or  such  other 
agreement  or  valuable  consideration,  as  to  exclude  the  idea  that 
the  debts  were  to  be  paid  out  of  the  property, — that  it  was  to  be 
held  in  trust  for  this  purpose  alone,  or  among  others  ? 

The  cases  relied  on  by  respondents— York  County  Bank  v. 
Carter,  2  Wright  446,  and  Griffin  v.  Rogers,  2  Id.  382— so 
far  from  weakening,  will  be  found  on  perusal  strongly  confirma- 
tory of  these  principles.  Both  these  cases  contained  elements 
such  as  a  transfer  "  without  reservation"  of  the  property  in  cou- 
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sideration  of  a  direct  personal  "assumption  to  pay  a  certain 
amount  of  debts*'— or  a  pledge  liable  to  be  redeemed  at  any 
time,  to  secure  debts  thereafter  to  be  contracted  by  future 
advances — which  standing  alone  were  held  to  be  inconsistent  with 
the  intention  to  create  a  trust  in  favour  of  existing  creditors. 
All  which  elements  are  wanting  in  the  present  case.  Kot  only 
80,  but  they  are  deficient  in  other  essentials  of  assignment,  which 
this  case  exhibits  signally,  viz. :  the  creation  of  a  trust  by  which 
it  is  provided  that  the  property  or  its  proceeds  shall  be  applied 
to  the  payment  of  debts  already  contracted.  Such  an  applica- 
tion of  the  rents,  issues,  proceeds,  &c.,  of  the  property,  howso- 
ever derived,  is  the  burthen  of  the  trust  of  the  8th  October 
1859.     "  Cessante  ratione  cessat  lex.** 

2.  It  is  said  that  the  papers  are  not  to  be  construed  as  creating 
an  assignment  for  the  benefit  of  creditors,  because  this  was  con- 
trary to  the  intention  of  the  parties. 

That  the  courts  have  sometimes  permitted  fraud,  accident,  or 
mistake,  at  the  time  of  its  execution,  to  be  given  in  evidence,  to 
add  to,  or  alter  a  written  instrument,  is  not  denied :  Bank  v.  For- 
dyce,  1  Barr  456-7 ;  also  9  Id.  276.  But  in  this  case,  while 
the  answers  aver  that  the  papers  were  not  intended  to  operate 
as  an  assignment  for  creditors,  there  is  an  entire  absence  of 
averment  of  fraud,  accident,  or  mistake,  or  even  of  ignorance. 
Among  the  mass  of  evidence  produced  by  the  appellees,  there  is 
not  one  word  of  evidence  going  or  intended  to  show  such  fraud, 
accident,  or  mistake,  or  even  ignorance.  On  the  contrary,  it  is 
part  of  their  own  case,  that  the  alleged  purchaser  acted  under 
the  advice  of  counsel ;  that  he  made  minute  examination  into 
the  books,  state  of  afiairs,  &c.  At  all  events,  mere  ignorance 
even  of  the  legal  efiect  of  a  paper,  unaccompanied  by  actual 
fraud,  avails  nothing.  See  7  Watts  374 ;  1  Hare  375 ;  3  W.  & 
S.  364;  7  Id.  255. 

8.  It  is  submitted  there  is  nothing  in  the  fact  that  Mr.  0. 
Fallon  had  previously  advised  that  the  duke  should  become  a 
purchaser  of  the  property,  that  at  all  afiects  the  question. 

4.  We  submit  that  the  value  of  the  property  on  the  8th  of 
October  1859,  in  no  way  afiects  the  question  of  consideration  of 
the  papers.  The  evidence  on  this  subject  is  exceedingly  un- 
certain. 

5.  We  submit  that  the  fact  that  the  agreement  provides  that 
one  of  the  assignees  shall  not  be  liable  for  the  acts  of  the  other 
in  carrying  on  iron  business,  does  not  afiect  the  question  of 
construction  of  the  papers — whether  assignment  for  the  benefit 
of  creditors  or  not.  Whether  such  provision  is  valid  is  unim- 
portant here  to  consider.  The  papers  expressly  provide  for  the 
payment  of  the  debts  out  of  the  property;  that  the  property 
shall  be  transferred  to  trustees,  &c.,  to  hold  in  trust,  "  subject  to 
all  the  trusts  and  confidences  in  the  agreement.     Among  other 
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things,  to  apply  the  rent,  income,  and  proceeds"  to  the  payment 
of  debts.      By  the  agreement,  the  duke  became  a  purchaser, 
acq^ixiring  an  equitable  interest  in  part  of  the  property,  sub- 
ject to  an  equitable  interest  of  the  assignor,  to  the  extent  of 
^22,021.65  in  the  whole,  to  be  conveyed  to  trustees  in  trust  for 
^ie  payment  of  debts.     It  is  submitted  that  until  this  trust  is 
fully    executed,  the  alleged  purchaser  can  exercise  no  control 
over  the  property  either  as  to  carrying  on  iron  business  or  other- 
"wise. 

6.    We  submit  that  the  papers  create  two  distinct  trusts  vested 

^^    the   same  trustees.      One,  the  primary  trust,  in  favour  of 

^Teditors  to  the  amount  of  $522,021.55;  the  other  subject  to  the 

ptimary  trust,  for  the  benefit  of  the  duke,  who  has  no  control 

except  over  this  last  trust. 

I.  The  fact  of  John  Fallon  being  one  of  the  trustees  cannot 
effect  the  question.   There  is  one  perfectly  competent  and  proper 
trustee,  Mr.  Morris ;   and  if  it  were  otherwise,  a  trust  is  not 
allowed  to  fall  through  for  want  of  a  proper  trustee. 

8.  We  submit  that  the  claim  of  appellee,  that  appellant  is 
equitably  estopped  from  striving  to  enforce  claims  against  the 
dake,  has  no  application  here. 

The  real  contest  is  with  the  assignor,  and  not  with  the  duke. 
The  true  question  is,  Shall  the  assignor  set  up  his  own  wrong, 
claiming  to  do  so  in  the  duke's  name,  in  order  to  defeat  appel- 
lant's equities,  not  against  the  duke,  but  against  himself  7 

II.  Is  appellant  entitled  to  enforce  the  execution  of  the  trusts  ? 

1.  The  law  gives  the  right  to  "any  party  interested  in  the 
trust."  Appellant  is  interested  in  the  trust,  under  the  agreement 
of  dissolution  of  partnership.  He  was  confessedly  a  creditor  of 
the  assignor. 

2.  We  submit  that  the  court  below  erred  in  directing  a  feigned 
issue  to  try,  First,  what  was  the  real  value  of  the  interest  of 
Christopher  Fallon  in  the  assets  of  C.  &  J.  Fallon  on  30th  June 
1857  jf     Second,  was  said  firm  then  solvent  ? 

There  is  nothing  in  the  pleadings  or  evidence  showing  that 
sach  issues  of  fact  were  raised  by  the  parties.     They  were  di- 
rected by  the  court,  ex  mero  motUy  and  to  the  surprise  of  all.    The 
issues  are  wholly  immaterial.     At  all  events  they  were  prema- 
tarely  ordered. 

3.   The  court  below  erred  in  refusing  to  allow  appellant  to 
«niend  his  petitions  by  withdrawing  therefrom  every  averment 
^^  his  being  a  creditor  of  John .  Fallon  as  holder  of  said  notes. 
J^ight  to  amend  was  undoubted,  and  by  refusing  such  amend- 
^^t  after  the  feigned  issue  was  directed,  he  has  been  obliged  to 
K    ^^^^  to  a  wrong  rather  than  incur  the  greater  mischief  of  fur- 
ther delay.     The  court  likewise  erred  in  refusing  to  permit  the 
proofis  and  amendment  offered  on  22d  November  1861. 
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4.  The  appellant  cannot,  as  is  contended,  be  defeated  of  his 
just  rights  to  enforce  the  trust,  because  he  has  claimed  or  means 
to  claim  the  benefit  of  the  release  by  the  duke  of  his  debt,  nor 
because  he  has  styled  the  property  as  the  duke's  property.  The 
duke's  release  is  part  of  the  consideration  of  the  agreement  of 
8th  October  1859.  By  claiming  the  benefit  of  that  release  he 
certainly  confirms  that  agreement.  The  aflSrmance  of  a  void- 
able deed  is  a  question  of  intention  or  contract  on  suflScient  con- 
sideration, requiring  the  assent  of  both  parties :  Adlum  v.  Yard, 
1  Rawle  163,  171. 

5.  We  submit  that  there  is  nothing  in  the  evidence  to  preclude 
him  from  treating  the  papers  according  to  their  legal  intendment 
and  plain  import. 

6.  We  submit  that  to  construe  said  papers  and  contract  other- 
wise than  as  an  assignment  for  benefit  of  creditors,  would  be  not 
only  without  warrant  or  justification  from  anything  in  the  papers 
themselves,  but  it  would  be  utterly  inconsistent  with  the  law,  or 
sound  reason. 

The  law  will  not  permit  trustees  to  deceive  their  cestuia  que 
trtistj  as  to  the  nature  and  character  of  their  trust,  to  refuse  to 
give  them  the  information  and  access  to  the  evidence  of  the  trust 
which  they  are  unquestionably  entitled  to,  and  meanwhile  to 
waste  and  apply  the  trust  estate  otherwise  than  to  the  advantage 
of  the  cestuis  que  trusty  and  in  accordance  with  their  duties  as 
trustees,  and  when  compelled  to  produce  the  evidence  of  the 
trust,  then  to  set  up  a  secret  private  agreement,  changing  and 
overruling,  if  not  altogether  annulling,  the  trusts  as  created  by 
thepapers  themselves. 

We  submit  that  the  papers  dated  the  8th  day  of  October  1859, 
and  which  together  constitute  the  agreement  and  arrangement 
of  that  date,  are  to  be  construed  according  to  the  plain  import 
of  what  appears  on  their  face,  and  that  so  construed  they  create 
an  assignment  for  the  benefit  of  creditors  within  the  strict  letter, 
meaning,  and  spirit  of  the  several  Acts  of  Assembly  on  that 
subject. 

The  power,  if  any  such  is  claimed  for  the  duke,  to  revoke  the 
trusts,  or  to  appoint  new  trustees  without  the  consent  of  all  the 
creditors,  or  indeed  in  any  way  to  control  the  trust  or  trust  estate 
until  the  debts  are  fully  paid,  is  null  and  void,  as  being  incon- 
sistent with  the  whole  spirit  and  purpose  of  the  deed ;  but  accord- 
.  ing  to  the  fair  and  reasonable  construction  of  the  papers,  it  is  not 
necessary  to  invoke  any  such  principle. 

III.  Lastly,  as  affecting  each  branch  of  the  case,  appellant 
submits — 

1.  That  the  only  fraud  that  can  be  allowed  to  alter  a  written 
instrument  is  a  fraud  about  the  paper  itself,  such  as  fraudulent 
misrepresentations  about  its  character,  or  that  of  the  subject- 
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matter  of  it,  made  at  the  time  of  or  during  the  negotiations 
leading  to  it.  In  this  case  no  such  fraud  is  either  found  or  even 
pretended. 

2.  That  if  such  fraud  had  existed,  it  would  not  lie  in  respond- 
ents to  set  it  up,  because  it  would  be  alleging  their  own  turpitude, 
and  because  trustees  cannot  be  permitted  to  escape  from  the 
performance  of  their  trust  by  alleging  that  some  individual 
interested  in  the  resulting  interest  in  the  subject-matter  of  the 
trust  has  been  defrauded. 

3.  That  if,  for  any  reason,  the  assignments  should  now  be 
avoided,  the  property  transferred  would  then  still  be  in  John 
Fallon,  subject  to  judgments  against  him,  and  to  a  scramble 
among  his  creditors,  &c.,  &c.,  to  the  very  great  injury  of  the 
duke,  more  than  of  any  one  else. 

But  if  these  papers  are  now  to  be  construed  otherwise  than 
according  to  their  plain,  legal,  and  acknowledged  import,  and  if 
they  are  to  be  carried  out  as  alleged  to  have  been  intended  by 
the  parties,  then,  on  th)d  one  hand,  the  duke  will  take  the  pro- 
perty as  purchaser,  on  the  other  hand,  he  will  give  nothing  for 
it,  not  even  a  release  of  his  own  debt.  Other  creditors  will  be 
allowed  to  sue,  and  if  his  agents  pay  any,  they  will  sue  petitioner, 
and  the  appellant  will  be  denied  all  right  to  claim  indemnity  per- 
sonally from  the  duke,  or  even  from  the  property.  In  a  word, 
the  duke  will  take  the  property,  but  whether  he  will  pay  any- 
thing for  it  or  not  is  to  depend  on  his  own  good  will  and  pleasure. 
His  own  will,  and  not  that  of  the  courts  of  law,  is  to  "  control*' 
and  determine  the  rights  of  the  parties.  It  is  submitted  that 
merely  to  state  the  facts  is  to  show  the  absurdity  of  construing 
or  carrying  out  the  papers  as,  it  is  pretended,  was  the  intention 
and  design  of  the  parties. 

St.  George  Tucker  OampbeU  and  George  M.  Wharton^  for  ap- 
pellees, contended: — I.  That  Christopher  Fallon  had  not  such 
standing  in  court  as  entitled  him  to  file  these  petitions,  and  that 
there  are  equities  which  estop  him  from  claiming  as  against  the 
duke,  and  creditors  generally,  in  the  manner  he  does ;  arising, 
1st,  from  his  relations  to  the  duke,  to  the  property  in  question, 
and  to  other  creditors ;  2d,  from  the  part  he  took  in  the  nego- 
tiations preceding  the  8th  of  October  1859 ;  and  3d,  from  his 
acts  since  that  date,  which  depended  partly  on  facts  and  partly 
on  law. 

That  upon  the  facts  (which  were  recapitulated  by  the  learned 
counsel),  the  conclusions  of  law  were. 

That  it  would  be  a  fraud  to  permit  C.  Fallon  in  any  way  to 
interfere  with  the  appropriation  by  J.  Fallon  of  the  estate  under 
the  latter's  control,  to  the  payment  of  the  duke's  debt. 

That  the  notes  held  by  G.  Fallon  are  without  consideration  as 
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against  the  duke;  and  that  the  creation  of  tnis  indebtedness, 
the  alleged  dissolution  of  the  firm  in  June  1857,  were  a  wrong 
done  to  the  duke. 

That  it  would  be  a  fraud  to  allow  C.  Fallon  to  set  up  notes, 
given  under  the  foregoing  circumstances  and  without  considera- 
tion, against  the  interest  of  the  duke  in  the  property  transferred 
to  him  for  value. 

That  it  is  against  morality  and  law,  to  permit  C.  Fallon  to 
obstruct  the  duke  in  the  collection  of  his  property,  and  in  the 
realization  of  his  claim  upon  C.  &  J.  Fallon. 

That  a  defaulting  trustee  has  no  interest,  which  he  can  claim 
as  of  value  to  himself,  in  the  future  management  of  the  trust 
estate ;  and  that  no  one  but  a  creditor  of  J.  Fallon  (which  C. 
Fallon  under  the  circumstances  is  not)  can  come  into  court  and 
raise  a  question  upon  the  construction  of  the  agreement  of  Octo- 
ber 8th  1859 :  Dubois's  Appeal,  2  Wright  236. 

The  finding  of  the  jury  is  conclusive  in  this  court,  upon  the 
facts  found  under  the  issues :  Garrison's  Appeal,  2  Wright  631. 

No  consideration  having  moved  from  C.  Fallon  to  the  duke, 
for  the  agreement  of  October  8th  1859,  the  former  has  no  inte- 
rest therein,  and  has  no  right  to  intervene,  either  for  the  purpose 
of  enforcing  its  performance,  as  J.  Fallon  and  the  duke  intended 
it  to  operate,  or  of  compelling  its  administration  in  any  other 
mode. 

The  undertaking  to  pay  the  debts  of  C.  &  J.  Fallon  is  a  col- 
lateral covenant,  to  which  0.  Fallon  is  not  a  party. 

The  present  position  and  demand  of  the  appellant  is  incon- 
sistent with  his  duty  at  that  time,  i,  e.  1859 :  Pickard  v.  Sears, 
6  Adol.  &  Ellis  469;  Freeman  v.  Cook,  2  Exch.  654;  Gregg  v. 
Wells,  10  Adol.  &  Ellis  90 ;  Howard  v.  Hudson,  20  Eng.  Law  & 
Eq.  47 ;  Cholmondely  v.  Lord  Clinton,  19  Ves.  261 ;  Story's  Eq. 
Jur.  §§  187,  188,  218,  &c.;  Hope  v.  Bryant,  39  Eng.  Law  &  Eq. 
Rep.  649 ;  Smith  v.  Insurance  Co.,  12  Harris  320 ;  Newman  v. 
Payne,  2  Vesey  Jr.  200,  and  notes ;  Montesquieu  v.  Sandys,  13 
Ves.  302,  and  notes;  Gibson  v.  Jeyes,  6  Id.  267,  and  notes; 
Hill  on  Trustees  156;  Hill  v.  Frazer,  10  Harris  324;  Gale  r. 
Gale,  19  Barb.  (N.  Y.)  249;  Story  v.  Norwich  Railroad,  24 
Conn.  94. 

II.  If  the  papers  constitute  an  assignment  for  the  benefit  of 
creditors,  it  is  against  the  intention  of  the  parties  to  them. 

1.  The  subject-matter  of  such  an  assignment,  is  the  property 
of  the  assignor,  by  him  transferred  to  trustees  for  creditors  in 
consideration  of  the  debts  due  by  him. 

Here  the  subject-matter  of  the  trust  declared  by  J.  Fallon 
and  P.  P.  Morris  was  the  property  of  another  than  the  alleged 
assignor,  the  greater  part  of  the  property  never  having  belonged 
to  the  assignor,  and  the  consideration  for  the  appropriation  by 
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the  duke  of  his  property  or  its  income  thus,  was  not  debts  due 
by  him,  but  the  contract  made  between  him  and  John  Fallon. 

2.  Under  an  assignment  for  creditors,  where  no  release  from 
them  is  stipulated  for,  nothing  is  surrendered  by  them,  and  no 
discharge  of  their  debts  ensues  until  payment  in  full  by  the 
debtor  is  made.  In  this  case,  an  excessive  value  in  exchange  for 
the  property  conveyed  passed  from  the  duke. 

8.  In  an  Ordinary  assignment  for  the  use  of  creditors,  there  is 
no  assumption  of  their  debts  by  the  assignee;  he  distributes 
merely  the  assigned  estate  as  far  as  it  goes.  The  assumption  of 
the  assignor's  debts  by  an  assignee  not  otherwise  liable  for  them, 
is  a  valuable  consideration  to  support  a  purchase.  And  it  is 
equally  so  whether  there  be  a  personal  assumption  of  them,  or 
an  appropriation  of  property  admitted  and  proved  to  be  amply 
sufficient  for  the  purpose. 

The  true  construction  of  these  papers  is,  1.  As  to  the  duke's 
own  property,  that  which  was  his  previously,  the  instrument 
was  an  agreement  simply  to  convey  the  legal  title  as  the  owner 
might  indicate,  or  in  other  words  to  change  the  trustees.  It  was 
in  no  proper  sense  J.  Fallon's  property,  and  had  never  been  his, 
and,  therefore,  could  not  pass  as  his  .under  any  assignment  by 
him  of  his  estate.  The  mere  conveyance  of  the  bare  trust  could 
not  operate  for  the  benefit  of  the  creditors  of  J.  Fallon.  The 
agreement  on  the  part  of  the  duke  that  "  the  income,  rents,  and 
proceeds,  whether  from  sales  or  otherwise,  coming  in  the  regular 
course  of  management  of  this  property,"  should  "be  applied  to 
the  payment  of  the  unsecured  part  of  the  indebtedness  of  John 
Fallon,"  is  the  only  agreement  whereby  the  property  of  the  duke 
or  its  income  is  in  any  way  affected  by  the  contracts  of  October 
8th ;  and  this  agreement  was  made  in  consideration  of  the  pur- 
chase of  "  the  John  Fallon  property,"  and  falls,  if  the  latter  was 
"  assigned  in  trust"  as  contended,  instead  of  conveyed  in  execu- 
tion of  the  agreement  of  sale :  Clark  v.  Bowen,  22  Howard  270. 
It  was  a  contract  with  John  Fallon  in  consideration  of  the  duke's 
"purchasing  and  receiving"  the  property  of  John  Fallon  in  the 
manner  in  said  agreement  mentioned. 

2.  As  to  the  property,  nominally  or  really  of  J.  Fallon,  which 
was  included  in  the  agreement  in  question.  It  passed  the  equi- 
table title  therein  for  full  value  to  the  Duke  of  Riansares,  and 
left  the  further  disposal  of  it  to  him,  providing,  however,  that  J. 
Fallon  should  convey  the  legal  title  to  it  also. 

The  deeds  were  designed  to  effectuate  the  intent  of  the  agree- 
ment. That  intent  runs  through  and  gives  colour  to  all  of  them. 
Viewed  as  independent  instruments,  there  is  no  conveyance  by 
J.  Fallon  at  all  upon  trust.  If  the  deeds  are  to  be  connected 
with  the  agreement,  and  with  it  construed  as  one  instrument, 
then  the  intent  of  the  agreement  is  to  give  character  to  the  deeds. 
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The  agreement  operates  in  a  twofold  manner:  first,  as  an 
acquisition  of  property  by  the  duke ;  secondly,  as  an  arrange- 
ment by  him  of  his  own  property,  as  well  of  that  thus  acquired  as 
of  that  previously  his  own,  for  his  own  benefit. 

The  values  paid  were  more  than  double  the  value  of  the  property 
which  he  bought.  See  Ridgway  v.  Stewart,  4  W.  &  S.  391,  for 
the  proper  definition  of  an  assignment  for  the  benefit  of  creditors 
under  our  Acts  of  Assembly. 

In  Rahn  v,  McElrath,  6  Watts  161-5,  the  court  say,  "  the  proper 
limitation  of  this  is,  that  the  amount  assigned  bears  a  reasonable 
proportion  to  the  debts  provided  for ;  a  defect  in  which  would  be 
evidence  of  fraud  in  fact,  which,  however,  is  not  a  subject  of 
legal  discretion."  The  case  of  Carter  v.  The  York  County  Bank, 
2  Wright  446,  is  similar  to  the  present  as  to  its  general  features 
and  facts.  So  in  the  case  of  Griffin  v.  Rogers,  2  Wright  382, 
the  court  looked  at  the  real  nature  of  the  transaction,  and 
decided  it  not  to  be  an  assignment,  but  a  private  contract  on 
sufficient  consideration. 

If  the  agreement  and  conveyances  of  October  8th  constitute 
an  assignment  for  the  benefit  of  creditors  at  all,  it  could  only  be 
so  of  that  part  of  the  property  which  previously  belonged  to  John 
Fallon  in  his  own  right.  This  would  be  so  as  against  any  bond 
fde  creditor  for  value. 

But  what  property  is  it  that  C.  Fallon  can  claim  to  have 
passed  to  trustees  for  the  general  benefit  of  creditors,  from  John 
Fallon,  his  co-debtor  and  co-trustee,  on  October  8th  1859  ? 

Not,  of  course,  "  the  duke's  property." 

Nor  can  he  so  claim  it  as  to  "John  Fallon's. property,"  for 
the  facts  which  form  the  elements  for  deciding  this  question, 
forbid  it  under  the  ruling  of  the  courts  in  Oliver  v.  Piatt,  3  How- 
ard 338,  reaffirmed  in  Robinett's  Appeal,  12  Casey  174. 

The  ccBtui  que  trust  has  a  right  to  follow  the  trust  funds,  and 
claim  as  his,  the  property  purchased  with  them,  as  well  as  its 
profits. 

The  fact  of  the  trustees  having  mixed  the  trust  funds  with 
their  own,  so  that  distinguishing  the  proceeds  of  one  from  the 
other  is  difficult  or  impossible,  is  the  trustee's  fault,  and  cannot 
be  made  use  of  to  the  injury  of  the  cestui  que  trust. 

Where,  as  here,  the  losses  sustained  in  the  business  carried  on 
by  trustees,  with  their  own  and  with  trust  funds,  are  greater  than 
the  whole  amount  of  their  own  funds  invested,  those  losses  must 
be  born  exclusively  by  the  trustee. 

It  follows,  that  the  remaining  property,  subject  to  all  liens, 
rights,  and  equities  of  creditors,  or  of  any  persons  not  now  before 
the  court,  belong  to  the  cestui  que  trust. 

The  appellant  cannot,  "under  present  circumstances,"  claim 
that  John  Fallon  had  a  right  to  make  an  assignment  for  the 
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general  benefit  of  creditors,  and  did  make  one,  without  pointing 
out  and  specifying  the  property  in  regard  to  which  such  right 
existed,  and  he  could  equitably  claim  it  had  been  exercised. 

It  is  therefore  submitted,  that  no  assignment  for  the  benefit 
of  creditors  has  been  executed,  or,  if  it  has,  that  the  appellant 
stands  in  such  relation  to  the  party  interested,  and  has  so  con- 
ducted himself  in  respect  to  it,  that  he  is  not  entitled  to  the 
relief  he  claims. 

The  opinion  of  the  court  was  delivered,  March  20th  1862,  by 

LowRfE,  C.  J. — Let  the  magnitude  of  the  interests  involved 
in  this  transaction  account,  so  far  as  it  may,  for  the  magnitude 
of  this  record,  and  for  the  complications  in  which  the  true  ques- 
tion is  embarrassed.  Cleared  of  the  complications,  the  question 
b  a  very  simple  one,  and  needs  but  very  little  discussion.  The 
petitions  of  the  plaintiff  show  his  interest  in  the  trust,  and  claim 
that  the  transaction  is  an  assignment  by  John  Fallon  for  the 
benefit  of  creditors  within  the  meaning  of  the  Act  of  1818  (re- 
peated in  1836),  and  that  the  defendants,  as  assignees,  should  be 
held  accountable  under  that  act. 

If  the  defendants  had  contented  themselves  with  admitting  the 
trusi,  denied  that  it  was  of  such  a  character  as  to  fall  under  that 
act,  and  annexed  the  writings  which  constituted  the  transaction, 
so  that  its  character  might  be  judged,  the  whole  case  might  have 
been  disposed  of  by  the  Common  Pleas  within  a  month,  instead 
of  taking  two  years.  It  seems  to  us  that  all  else  is  simply  irrele- 
vant, and  we  discard  it  from  our  consideration.  We  judge  the 
transaction  by  the  writings  which  were  intended  to  record  it ;  we 
need  nothing  more.  If  it  is  an  assignment,  within  the  meaning 
of  the  Act  of  1818,  this  petition  may  be  sustained ;  if  not,  not. 

We  think  it  is  not.  Until  the  Act  of  1818,  creditors,  in  whose 
favour  assignments  were  made,  had  no  adequate  remedy  to  en- 
force the  responsibility  of  the  assignees,  and,  on  this  account, 
assignments  f4r  the  benefit  of  creditors  very  often  resulted  in 
merely  putting  estates  beyond  the  reach  of  creditors,  and  in 
finally  wasting  them  entirely.  It  was  to  remedy  this,  and  "  to  com- 
pel assignees  to  settle  their  accounts,"  that  the  act  was  passed. 

It  had  reference  to  a  class  of  assignments  then  and  afterwards 
well  known  in  legal  and  commercial  practice,  to  wit,  an  assign- 
ment in  a  known  general  form  to  trustees  by  a  debtor  of  his 
effects  for  the  benefit  of  his  creditors,  and  involving  in  them  no 
other  kind  of  contract  about  any  other  subject-matter.  Of  course, 
the  courts  cannot  allow  the  law  to  be  evaded  by  any  sham  de- 
parture from  the  general  form  of  such  assignments ;  and  when 
the  transaction  is  substantially  an  assignment  for  the  benefit  of 
creditors,  involving  no  other  important  purpose  that  would  be 
prejudiced  by  bringing  it  under  the  Act  of  1818  (now  1836)^  the 
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substance  rather  than  the  form  must  be  regarded.  Sometimes 
this  question  is  so  presented  on  the  papers  as  to  be  of  very  diflB- 
cult  solution.     In  this  case  it  is  not*  so. 

The  averment  is,  that  John  Fallon  has  assigned  nearly  all  his 
real  and  personal  estate  to  the  defendants  in  trust  for  the  benefit 
of  his  creditors.  If  this  is  an  adequate  statement  of  the  fact, 
then  the  property  assigned  as  John  Fallon's  is  the  only  security 
provided  by  the  transaction  for  the  payment  of  debts  amounting 
to  near  $850,000,  including  the  debt  due  to  the  Duke  of  Rian- 
sares,  and  it  may  not  pay  half  that  amount.  We  cannot,  there- 
fore, do  such  injustice  to  creditors  as  to  give  this  interpretation 
to  the  transaction  if  we  can  avoid  it. 

We  can  do  so  very  easily,  for  the  property  itself  is  not  assigned 
for  the  benefit  of  creditors,  but  sold  to  the  Duke  of  Riansares, 
through  the  intervention  of  trustees.  The  price  to  be  paid  by 
him  is  the  amount  of  the  debts,  and  for  the  payment  of  this  he 
has  pledged  the  property  sold,  and  his  own  other  property  also, 
by  placing  it  in  the  hands  of  the  defendants  as  trustees.  The 
transaction  is,  therefore,  a  sale,  with  a  security  analogous  to  a 
mortgage  for  the  purchase-money,  rather  than  an  assignment  for 
the  benefit  of  creditors. 

Again,  it  is  a  characteristic  of  assignments  for  the  benefit  of 
creditors  that  they  are,  substantially,  like  wills,  unilateral 
arrangements  in  all  their  essential  particulars,  the  assignor  him- 
self declaring  the  extent  and  conditions  of  the  grant,  so  far  as 
the  law  allows,  and  the  assignees  having  no  part  in  the  matter, 
except  the  simple  acceptance  of  the  trust  as  created ;  but  in  this 
case  the  grantees  of  the  estate  have  bargained  for  every  grant 
and  stipulation  in  their  favour,  and  all  these  must  be  taken  as  the 
consideration  for  all  the  stipulations  entered  into  on  the  part  of 
Q '  the  grante«fl.     They  are  not  mere  volunteers  in  the  acceptance 

of  the  assigned  estate,  but  actual  purchasers  of  it ;  and  we  can- 
not treat  them  as  volunteers  if  thereby  we  endanger  any  of  their 
purchased  rights.  If  we  treat  the  transaction  as^a  mere  assign- 
ment for  the  benefit  of  creditors,  we  do,  in  fact,  set  aside  many 
of  the  essential  qualities  of  the  contract.  We  shall  leave  the 
Fallons  in  debt  to  the  Duke  some  $450,000 ;  whereas,  according 
to  the  contract,  all  this  is  satisfied :  we  shall  leave  Fallons's 
creditors  no  fund  to  resort  to  but  their  own  estate,  and  a  very 
large  part  of  that  being  mortgaged  to  a  few  creditors,  may  be 
taken  away  from  the  general  creditors  entirely ;  whereas,  by  this 
contract  all  are  secured  out  of  the  duke's  estate  contract  if  it  be 
allowed  to  stand  as  made,  and  as  the  plaintiff  admits  he  wants  it 
to  stand,  it  is  a  proper  accountability  on  the  part  of  the  trustees 
that  he  insists  on. 

Even  if,  under  these  petitions,  we  could  treat  this  as  in  some 
sense  an  assignment  of  the  purchase-money  for  the  benefit  of 
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John  Fallon's  creditors,  still  we  could  not  treat  it  as  a  mere 
assignment,  and  therefore  not  as  falling  under  the  Act  of  1818 
or  1836 ;  for  the  grantees  are  purchasers  of  all  the  terms  by 
which  the  payments  are  to  be  made,  and  not  mere  volunteers  in 
accepting  terms  for  the  benefit  of  others.  But  we  need  not  go 
further  in  discussing  the  nature  of  this  transaction.  We  cannot, 
without  undue  straining,  and  without  risk  of  great  injustice, 
bring  it  within  the  class  of  voluntary  assignments  in  trust  for 
creditors. 

Yet  we  admit  that  if  the  plaintiflF  had  no  other  remedy,  we 
should  be  much  inclined  to  run  the  risk  of  some  injustice  by 
treating  it  as  a  voluntary  assignment,  or  at  least  by  moulding 
the  remedy  given  by  the  Acts  of  1818  and  1836,  so  as  to  meet 
the  demands  of  this  case  in  a  way  that  would  be  as  little  inju- 
rious as  possible.  But  we  think  he  has  a  much  better  remedy  in 
the  ordinary  forms  of  equity  in  case  of  trustees.  The  trust  is 
partly  for  the  benefit  of  creditors,  and  he  is  a  creditor  of  John 
Fallon,  and  therefore  a  ceitui  que  trust,  in  so  far  at  least  as  the 
trust  is  to  pay  debts  due  by  him  and  assumed  by  John,  aud  con- 
tracted to  be  paid  by  the  duke  or  the  trustees,  and  as  such  a 
creditor  he  has  an  undoubted  interest  in  the  trust,  and  may  sue 
for  its  proper  administration.  We  need  not  find  authority  for 
so  plain  a  principle ;  any  of  the  text-books  in  equity  practice 
will  reveal  it :  Story's  Eq.  PL,  §§  72,  137,  207,  &c. 

Decree  affirmed,  without  costs. 


The  Pennsylvania  Company  for  Insurances  on  Lives 
and  Granting  Annuities  versus  Austin. 

Transfer  of  Trust  Property  in  Fraud  of  Trust, — Purchaser  of  toTitn 
exonerated  from  LiahUiti/  to  cestui  que  trust. 

1.  Where  one  parchased  from  a  trustee,  for  a  fair  price,  certain  lots  belonging^ 
to  the  trust,  which  the  trustee  had  power  to  sell  under  the  deed,  and  without 
knowledge  of  any  intended  diversion  of  the  sum  paid»  from  the  purposes  of 
the  trust,  he  is  not  guilty  of  fraud  in  so  doing,  nor  will  he  be  liable  to  make 
good  to  the  trust  estate  the  amount  afterwards  paid  bj  it  to  repossess  the  lots, 
which  meanwhile  had  passed  into  other  hands. 

2.  The  husband  of  the  cestui  que  trust,  acting  as  the  attorney  in  fact  to 
manage  the  trust  for  the  trustee,  his  father,  failing  to  effect  a  mortgage  upon 
the  lots,  sold  them  to  one  who  agreed  to  convey  to  kirn,  on  hi^  repaying  the 
purchase-money :  the  trustee  received  the  money  and  conveyed  the  title  to  the 
purchaser,  which  title  the  husband,  upon  repayment,  received  in  his  own 
name :  the  lots  were  then  mortgaged,  sold  under  the  mortgages,  and  afterwards 
bou^t  back  by  the  trust  estate :  after  the  death  of  father  and  son,  a  bill  in 
equity  was  filed  by  the  widow  and  the  trustee  succeeding  to  the  trust,  against 
the  purchaser,  to  recover  the  amount  paid,  alleging  a  confederacy  between  him 
the  trustee  and  the  husband  to  defraud  the  estate  of  the  lots,  and  claiming 
that  the  deed  to  him  waa  in  fact  a  mortgage.    Held, 

6  Wb.— 17 
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(1.)  That  the  amount  advanced  to  the  trustee  for  the  conveyance  being 
nearly  or  quite  the  full  value  of  the  lots,  the  purchaser  could  not  be  charged 
with  a  corrupt  combination  to  obtain  it,  whether  the  conveyance  was  a  mort- 
gaj^e  or  not : 

(2.)  But  that  as  there  was  no  agreement  by  the  purchaser  to  reconvey  to 
the  grantor^  the  trustee,  when  the  consideration-money  should  be  repaid,  the 
deed  was  not  conditional  as  between  themy  and  was  therefore  not  a  mortgage. 

In  the  Supreme  Court  at  Nisi  Prius.     In  Equity. 

This  was  a  bill  filed  by  the  Pennsylvania  Company  for  Insur- 
ance on  Lives  and  granting  Annuities  and  Sarah  F.  White, 
widow  of  William  White,  deceased,  against  Samuel  Austin,  to 
recover  the  value  of  certain  lots  of  ground  which  were  held  by 
Thomas  H.  White  as  trustee  of  Sarah  F.  White,  and  which  it  was 
alleged  were  conveyed  to  defendant  in  fraud  of  the  trust. 

The  bill  set  forth  that  on  the  4th  day  of  December  1882,  by 
indenture  of  that  date,  William  White,  and  Sarah  F.  White  his 
wife,  granted  and  conveyed  certain  premises  therein  described, 
being  the  estate  of  said  Sarah  F.  White,  to  George  F.  Brinton 
in  fee,  in  trust  for  the  sole  and  separate  use  of  the  said  Sarah  F. 
White  for  life,  with  remainder  to  the  said  William  White  for  life, 
should  he  survive  said  Sarah  F.  White,  with  remainder  to  such 
persons  and  for  such  estates  as  the  same  would  have  devolved 
upon  had  the  said  indenture  never  been  executed. 

That  among  the  property  thereby  conveyed  and  settled  were 
certain  lots  of  ground  situated  on  the  north  side  of  Catharine 
street,  in  the  city  of  Philadelphia,  of  the  value  of  from  $4000  to 
$5000. 

That  in  the  said  indenture  there  was  a  power  reserved  to  the 
said  George  F.  Brinton,  the  trustee,  and  his  heirs  and  assigns,  to 
sell  and  convey  the  said  land  and  trust-property,  and  to  receive 
and  receipt  for  the  purchase-money,  and  the  same  to  invest  upon 
the  same  trusts  as  were  therein  declared  as  respects  the  said 
property. 

That  on  the  13th  day  of  January  1848,  George  F.  Brinton  was, 
by  decree  of  the  Court  of  Common  Pleas,  discharged  from  the  office 
of  trustee  under  the  indenture,  and  Thomas  H.  White  appointed 
in  his  place ;  and  that  the  said  lots  of  ground  were,  on  or  before 
the  3d  day  of  October  1853,  vested  in  and  held  by  Thomas  H. 
White,  as  trustee  under  the  said  indenture. 

That  at  that  time,  and  until  December  1858,  Sarah  F.  con- 
tinued to  be  the  wife  of  William  White,  that  the  trust  continued 
in  full  force,  and  that  the  Pennsylvania  Company  for  Insurance 
on  Lives  and  granting  Annuities,  has  been  by  the  Court  of  Com- 
mon Pleas  appointed  the  trustee  under  the  said  indenture. 

That  on  or  about  the  4th  day  of  October  1853,  the  said  Wil- 
liam White,  now  deceased,  being  the  son  of  Thomas  H.  White, 
now  deceased,  the  trustee  under  the  indenture  of  December  4th 
1832,  having  procured  a  letter  of  attorney  from  the  said  Thomas 
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H.  White  as  trustee,  did  combine  with  the  defendant,  Samuel  H. 
Austin,  to  make  a  collusive  and  fraudulent  conveyance  to  him 
of  the  premises  above  mentioned,  and  for  the  purpose  of  evading 
the  requirements  of  the  said  trust  and  settlement,  did  make  and 
execute  an  indenture  bearing  that  date,  wherein  and  whereby  the 
said  premises  were  conveyed  to  the  said  Samuel  H.  Austin,  for 
a  false  and  fictitious  consideration,  which  was  recited  and  declared 
in  the  said  indenture  to  be  $3000,  whereby  the  legal  title  did 
pass  to  and  vest  in  the  said  Samuel  H.  Austin ;  that  in  truth  no 
money  was  paid  for  said  conveyance  of  the  said  property  by  said 
defendant,  to  the  said  trustee  nor  to  his  attorney  in  fact,  nor  to 
any  one  else ;  and  that  the  title  when  vested  in  the  said  Samuel 
H.  Austin  was  vested  in  him  upon  the  same  trusts  as  those  set 
forth  in  the  indenture  of  December  4th  1832,  above  mentioned. 
But  that  this  fact  was  not  stated  in  the  said  indenture  of  October 
4th  1853,  in  order  to  conceal  the  truth,  and  the  better  to  enable 
the  said  defendant  and  the  said  William  White  to  effectuate  their 
purposes. 

That  afterwards,  to  wit,  on  the  25th  of  May  1854,  the  said 
defendant,  in  violation  of  his  duty,  made  a  conveyance  in  fee 
simple  of  the  said  premises  to  the  said  William  White,  the  con- 
sideration being  stated  in  said  deed  to  be  $3000,  the  precise  sum 
mentioned  in  the  deed  of  October  4th  1853,  which  said  sum  was 
not  in  fact  paid,  or,  if  paid,  was  received  by  said  defendant  as 
the  property  of  the  trust  estate,  and  subject  to  the  trusts  men- 
tioned in  the  indenture  of  December  4th  1832,  and  to  be  ac- 
counted for  as  such. 

That,  if  any  money  was  paid  in  fact,  it  was  not  paid  to  the 
trustee,  but  to  the  husband  of  the  said  Sarah  F.  White,  and  not 
in  pursuance  or  execution  of  the  trust,  or  the  power  contained  in 
the  deed  of  December  1832. 

That,  by  means  of  these  two  fraudulent  conveyances,  the  pro- 
perty in  question  was  so  vested  in  the  said  William  White,  dis- 
charged from  the  trusts,  who  was  thereby  enabled  to  convey,  and 
did  afterwards  convey  the  same  to  innocent  bond  fide  mortgagees, 
for  value  whereby  the  same  has  been  wholly  lost  to  your  orators 
and  to  the  trust  estate  above  mentioned,  and  to  the  parties 
entitled  to  the  same. 

The  pretence  of  defendant  that  a  valuable  consideration  for 
the  conveyance  of  October  4th  1853  to  himself,  and  that  in 
truth  that  conveyance  was  made  for  the  purpose  and  with  the 
intent  to  secure  the  payment  of  a  certain  note  drawn  by  the  said 
William  White,  to  his  own  order,  and  by  him  endorsed,  dated 
October  3d  1853,  payable  ninety  days  after  the  date  thereof,  to 
his  own  order,  being  the  amount  mentioned  in  the  indenture  of 
October  3d  1853,  and  when  the  same  was  paid,  the  defendant,  at 
the  request  of  the  said  William  White,  conveyed  him  the  property 
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by  the  indenture  of  May  25th  1854,  was  denied,  and  they  a«ked 
that  the  defendant  may  be  compelled  to  prove  the  truth  of  this 
assertion,  and  to  show  that  any  real  consideration  existed  for  the 
conveyance  of  the  4th  of  October  1853. 

That,  if  the  said  conveyance  was  in  fact  a  mortgage,  it  was  a 
fraud  on  the  trustee,  and  a  fraudulent  execution  of  the  powers 
of  sale,  and  there  was  no  power  conferred  on  any  one  to  mortgage 
the  property.     And 

That,  by  reason  of  the  premises,  the  said  defendant  having 
colluded  with  the  said  William  White,  now  deceased,  and  having 
in  violation  of  his  duty  assisted  in  the  breach  of  trust,  is  liable, 
and  is  bound  to  make  good  to  your  orators  the  amount  which  has 
been  thus  lost  to  them. 

The  answer  and  amended  answer  of  respondent  averred  that  in 
the  fall  of  1853,  the  said  William  White  applied  to  respondent  to 
raise  the  sum  of  $3000  on  certain  real  estate  situate  in  Catharine 
street,  described  in  the  bill  of  complaint,  which  was  declined 
several  times,  but  was  finally  assented  to.  That  he  first  ofiered 
%  mortgage  as  security,  which  was  positively  declined,  but  finally, 
after  much  importunity  on  the  part  of  Mr.  White,  respondent 
consented  to  loan  him,  the  said  William  White,  acting  for  the 
said  trustee,  the  sum  of  $3000  for  three  months,  on  the  terms 
more  particularly  stated  in  the  answer. 

That  this  arrangement  was  carried  out,  and  William  White 
delivered  to  respondent  a  deed  executed  by  Thomas  H.  White 
for  the  four  lots  of  ground  described  in  complainant's  bill, 
acknowledged  October  4th  1853,  and  his  note  at  three  months 
for  $3000,  dated  October  3d  1853. 

That  this  negotiation  had  been  pending  for  several  weeks  before 
its  consummation,  and  was  consummated  on  the  date  of  the  deed 
and  note,  when  respondent  gave  the  said  William  White  the  sum 
of  $3000,  as  follows,  viz.,  a  check  for  $2850,  drawn  by  Alfred 
J.  Austin,  on  the  Mechanics'  Bank,  to  the  order  of  William  L. 
Hirst,  for  which  check  two  checks  were  substituted  on  the  same 
day,  and  the  balance  in  money. 

That  the  above  transaction  was  made  with  the  full  knowledge, 
approbation,  and  consent  of  Thomas  H.  White  and  Sarah  F. 
White  at  the  time. 

That  when  the  note  of  William  White  fell  due  it  was  not  paid, 
but  renewed  for  ninety  days.  That  it  fell  due  and  was  subse- 
quently renewed  twice. 

That,  having  occasion  to  use  large  amounts  of  money  in  build- 
ing and  the  purchase  of  real  estate,  respondent  had  parted  with 
this  note  of  William  White,  and  was  endorser  upon  it,  and 
strenuously  urged  William  White  to  pay  his  note  and  take  the 
deed  for  the  lots,  which  he  promised  very  often  to  do,  and  as 
often  failed  to  perform.    In  May  1854,  Mr.  White  called  on  re- 
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gpondent,  and  represented  that  he  had  a  favourable  opportunity 
to  let  the  lots  mentioned  in  complainant's  bill  on  ground-rent,  at 
an  advanced  price,  and  requested  the  papers  in  order  to  have  a 
conveyance  prepared,  and  promised  to  settle  the  matter  in  a  few 
days,  without  waiting  for  the  maturity  of  the  note,  which  had 
been  several  times  extended. 

That  he  took  the  papers,  and  had  the  deed  for  the  four  lots, 
from  respondent  to  himself,  prepared,  and  left  the  same,  when 
ready,  at  the  oflSce  of  respondent,  which  was  executed  by  respond- 
ent agreeably  to  the  request  of  William  White,  and  was  retained 
ready  for  delivery ;  but  White  professing  to  be  disappointed  in 
effecting  the  sale  proposed,  and  failing  to  pay  his  note,  the  re- 
spondent retained  the  deed  in  his  own  possession  not  delivered. 

That  in  the  fall  of  1854,  the  note  for  ?3000  remained  past  due 
and  unpaid.  Respondent  determined,  notwithstanding  the  fre- 
quent promises  of  said  White,  and  his  importunities  for  further 
delay,  to  close  the  matter.  Accordingly,  he  advertised  the  four 
lots  at  public  auction  by  M.  Thomas  &  Sons,  to  be  sold  on  the 
28th  day  of  November  1854,  and  gave  White  notice  of  said 
advertisement. 

That,  on  or  before  said  day  of  sale,  William  White  called  on 
respondent  and  urged  the  postponement  of  the  sale,  and  promised 
to  take  up  his  note  and  deed,  and  to  give  a  new  note  with  the 
interest  added,  and  satisfactory  security,  which  offer  was  accepted, 
and  the  sale  postponed. 

That,  a  short  time  after,  William  White  gave  respondent  his 
note  at  ninety  days  for  $3261. 82,  the  amount  agreed  on  at  the 
time  as  due  respondent,  for  principal  and  interest,  together  with 
satisfactory  security  as  proposed  by  said  White ;  on  the  receipt 
of  which,  respondent  gave  to  White  his  note  for  03000  past  due, 
together  with  the  deed  for  the  four  lots  of  ground  previously 
executed  as  aforesaid,  and  which  had  remained  in  possession  of 
respondent  until  this  time  undelivered. 

The  security  above  referred  to  was  bank  stock,  and  a  deed 
dated  December  9th  1854,  from  Thomas  H.  White,  trustee,  by 
his  attorney  in  fact,  William  White,  to  respondent,  for  four 
ground-rents.  It  was  on  this  occasion,  and  because  the  security, 
including  said  ground-rents,  was  nominally  much  greater  than 
the  amount  of  said  note,  that  respondent  gave  said  William  White 
an  agreement  in  writing  to  reconvey  the  said  ground-rents  on 
payment  of  said  note. 

The  respondent  does  not  recollect,  and  does  not  believe,  that 
he  gave  to  the  said  William  White,  on  the  execution  of  the  first- 
mentioned  deed  of  October  4th  1853,  or  at  any  other  time  or 
occasion,  any  written  agreement  to  convey  any  real  estate.  That 
he  allowed  the  said  White  to  have  the  deed  for  said  lots  prepared 
according  to  his  own  wishes,  without  objection,  regarding  him. 


Digitized  by  VjOOQIC 


262  SUPREME  COURT  IFhUadelpMa 

[Pennsylvaiiia  Life  Inaurance  Co.  v,  Austin.] 

as  did  all  others  having  business  with  the  said  trust  estate,  as  the 
fully  accredited  agent  of  all  the  parties  in  interest. 

The  case  was  referred  to  William  Sergeant,  Esq.,  to  report 
what,  according  to  the  testimony,  was  the  cash  value  of  the  lots 
described  in  the  bill  on  the  4th  of  October  1853  and  December 
1854,  what  it  cost  the  complainants  to  repossess  themselves  of 
the  lots,  and  also  to  state  an  interest  account. 

The  examiner  reported  the  value  of  the  lots  at  the  dates  men- 
tioned to  be  §3646.68 ;  that  it  cost  the  estate  $3600  to  repossess 
itself  of  them.  The  interest  account  was  stated  thus: — On 
$3646.66,  from  October  4th  1863  to  April  1st  1861,  the  interest 
was  $1641.15;  from  December  1st  1854  to  April  1st  1861,  it 
amounted  to  $1385.86;  and  upon  the  $3600  paid  to  recover  the 
lots  for  the  estate,  from  November  10th  1858,  the  day  when 
they  were  recovered,  to  April  1st  1861,  the  interest  was  $516. 
Exceptions  were  filed  to  this  report  for  the  respondent,  but  the 
report  was  not  altered. 

On  the  19th  of  January  1861,  leave  was  giyen  to  file  an 
amended  return,  and  the  case  referred  to  the  master  to  take  such 
further  testimony  as  may  be  ofiered  before  him  by  either  of  the 
parties. 

On  the  hearing  at  Nisi  Prius,  Strong,  J.,  decided  against  the 
defendant,  holding  that  the  conveyance  mentioned  in  the  plead- 
ings was  a  breach  of  the  trust  under  which  the  premises  therein 
described  were  held  by  the  trustee,  and  that  the  defendant  was 
a  voluntary  participant  therein,  and  liable  for  the  consequences 
of  his  acts,  and  directing  him  to  pay  complainants  $3600,  with 
interest  from  a  certain  date,  mentioned  in  the  decree  as  damages, 
with  costs,  &c. 

On  application  of  the  respondent,  the  case  was  certified  to  the 
court  in  banc,  where  the  following  errors  were  assigned : — 

1.  The  court  erred  in  decreeing  in  favour  of  the  complainants. 

2.  The  court  erred  in  not  dismissing  the  bill. 

3.  The  court  erred  in  decreeing  an  excessive  amount  of 
damages,  because  the  purchase-money,  $3600,  paid  by  the  plain- 
tiff, included  other  property. 

4.  The  court  erred  in  deciding — 1st.  That  the  taking  the 
mortgage  was  a  voluntary  aid  rendered  the  trustee  in  a  wrongful 
act,  and  that  it  is  collusion  with  him  in  the  perpetration  of  a 
fraud  upon  the  cestui  que  trust  2d.  That  the  amended  answer 
reveals  very  distinctly,  that  at  the  time  when  the  mortgage  was 
executed,  and  the  money  was  lent,  the  respondent  knew  that 
the  money  was  received  for  the  benefit  of  William  White,  the 
husband  of  the  cestui  que  trust,  and  not  for  the  purposes  of  the 
trust  itself.  3d.  That  the  amended  answer  shows  that  the  money 
was  not  borrowed  for  the  purposes  of  the  trust,  and  that  this  was 
known  by  the  respondent  when  he  took  the  deed  of  October  4th 
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1853.  4th.  That  application  for  the  loan  was  not  made  by 
Thomas  H.  White,  but  by  William  White,  the  husband.  6th. 
That  the  loan  was  made  to  William  White,  and  not  to  Thomas 
H.  White,  cannot  be  doubted,  and  indeed  it  is  not  really  denied 
by  respondent.  And  that  in  negotiating  the  loan,  William  White 
acted  for  himself,  and  not  under  this  power  of  attorney,  and  that 
this  is  not  negatived  in  the  averments  of  the  amended  answer. 
6th.  That  the  respondent  refused  to  deal  with  William  White  as 
the  attorney  of  the  trustee.  7th.  That  the  transactions,  if 
recited  in  the  deed  of  October  4th  1853,  would  have  shown  that 
the  loan  was  made  to  William  White,  that  the  conveyance  upon 
such  a  loan  was  a  clear  breach  of  trust,  and  the  respondent  hav- 
ing participated  in  this  breach  of  the  trust,  is  responsible  for  the 
consequences.  8th.  That  the  deed  of  October  4th  1853  was  a 
mortgage  made  not  in  execution  of  the  powers  created  by  the 
deed  of  settlement  or  in  furtherance  of  the  trust,  but  for  the 
benefit  of  the  husband  of  the  cestui  que  trust,  and  in  fraud  of  her 
rights. 

TT.  L.  Hirst,  Garrick  Mallery,  and  W.  A.  Porter,  for  appellant. 

R.  C.  McMurtrie,  for  appellees. 

The  opinion  of  the  court  was  delivered,  March  22d  1862,  by 
Woodward,  J. — By  a  deed  of  4th  December  1832,  William 
White,  Jr.,  and  Sarah  F.  his  wife,  conveyed  certain  ground-rents 
and  lots  in  the  city  of  Philadelphia,  including  the  lots  which  are 
the  subject-matter  of  the  present  controversy,  to  George  Brin- 
ton,  in  trust  for. the  use,  support,  and  benefit  of  the  said  Sarah. 
It  was  a  strict  settlement  by  a  husband  upon  his  wife,  retaining 
onlv  a  right  of  possession  and  enjoyment  to  himself  in  the  event 
of  his  surviving  her.  The  deed  gave  power  to  the  trustee  to 
make  partition  with  tenants  in  common  of  any  part  of  the  estate, 
to  sell  and  convey  titles  and  to  reinvest  the  proceeds  of  such 
sales  upon  the  same  trusts  as  before ;  to  pay  taxes,  collect  rents, 
make  repairs,  and  generally  to  exercise  all  necessary  supervision 
and  care  of  the  estate.  No  authority  to  make  a  mortgage  is 
expressly  given  to  the  trustee,  but  as  it  is  well  settled  that  a 
power  to  sell  includes  a  pow^r  to  mortgage,  we  must  infer,  from 
the  terms  of  the  deed,  the  trustee's  power  to  raise  money  by  way 
of  a  mortgage,  for  the  legitim*ate  purposes  of  the  trust.  Neither 
by  mortgage  nor  absolute  deed  could  he  divert  the  trust  from  the 
purposes  of  its  institution ;  but  to  effectuate  its  purposes  he  was 
clothed  with  a  large  discretion,  and  might  encumber  or  sell  any 
portion  of  the  premises,  without  imposing  upon  the  purchaser 
any  responsibility  for  the  application  of  the  purchase-money. 
In  1848,  Brinton  was  discharged  from  the  trust,  and  Thomas 
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H.  White,  father  of  the  husband  grantor,  was  appointed  trustee. 
In  1849,  Thomas  H.  White,  by  a  formal  letter  of  attorney,  con- 
stituted and  appointed  the  said  William  White  his  attorney  in 
fact,  with  full  power  to  execute  the  trust. 

In  1858,  William  White  applied  to  the  defendant  below,  the 
appellant  here,  for  a  loan  of  $8000,  for  which  he  offered  ;i  mort- 
gage on  the  four  lots  on  Catharine  street,  which  are  referred  to 
in  the  bill,  and  which  were  part  of  the  settled  estate.  Austin 
alleges  (and  there  is  evidence  to  support  his  allegation)  that  he 
peremptorily  refused  to  take  a  mortgage,  but  that  after  great 
solicitation,  he  was  induced  to  oflfer  to  buy  the  lots  at  $3000,  and 
that  he  insisted  on  an  absolute  conveyance.  A  deed  of  convey- 
ance, absolute  and  indefeasible  on  its  face,  was  made  to  him  on 
the  4th  October  1853,  by  Thomas  H.  White,  the  trustee,  in  con? 
sideration  of  $8000.  At  the  same  time,  William  White  made 
his  note  to  Austin  for  $3000,  at  three  months,  which  note,  accord- 
ing to  the  evidence,  Austin  endorsed,  got  his  brother  to  discount 
it,  and  paid  the  proceeds  to  Mr.  Hirst,  who  was  the  attorney  for 
Thomas  H.  White,  the  trustee. 

The  transaction  of  4th  October  1853  was  evidently  a  loan  on 
the  credit  of  the  lots  in  question.  The  auditor  finds  that  the 
conveyance  of  the  trustee  was  made  as  collateral  security  for  the 
note,  and  that  the  agreement  was  that  William  White  was  to 
have  a  conveyance  of  the  lots  on  payment  of  his  note.  White 
did  not  pay  his  note  at  maturity,  and  Austin,  as  endorser,  had 
to  take  it  up.  After  several  renewals  and  extensions,  Austin's 
patience  was  so  far  exhausted,  in  November  1854,  that  he  adver- 
tised the  lots  for  sale  at  Thomas's  auction.  This  brought  a  new 
note  from  White  to  Austin  for  $3261.82,  with  such  satisfactory 
security  as  induced  the  latter  to  deliver  his  deed  for  the  lots. 
Having  thus  possessed  himself  of  the  legal  title  to  the  lots,  freed 
of  the  trusts  in  the  deed  of  settlement.  White  hastened  to  mort- 
gage the  lots  to  new  creditors.  In  due  time  they  came  to  sher- 
iff's sales,  and  it  cost  the  trust  estate  $3600  to  reobtain  the  title. 
Both  Thomas  and  William  White  died.  The  insurance  company 
having  been  appointed  trustee  in  place  of  Thomas  White,  under 
the  deed  of  settlement  of  1832,  filed  this  bill  in  equity,  and 
recovered  a  decree  against  Austin  for  the  above  sum  of  $3600, 
with  interest. 

The  theory  of  the  plaintiffs'  bill  is  that  Austin  confederated 
with  the  Whites  to  defraud  the  trust  estate  of  the  lots  in  ques- 
tion. The  consideration  of  the  deeds  is  charged  to  have  been 
false  and  fictitious,  and  it  is  alleged  that  the  conveyance  to  Aus- 
tin, if  it  was  in  fact  a  mortgage,  was  a  fraud  on  the  trustee  and 
a  fraudulent  execution  of  the  powers  of  sale. 

The  gist  of  the  case  is  fraud — the  fraud  of  Austin.  It  is  of 
no  consequence  for  the  purposes  of  this  suit,  that  the  Whites 
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dealt  recklessly  or  even  dishonestly  with  the  trust,  if  the  con- 
federacy of  Austin  be  not  clearly  established.  Mrs.  White  should 
have  sought  from  her  delinquent  trustee  or  his  estate,  the  indem- 
nity for  his  misdeeds,  to  which  she  was  entitled,  and  should  not 
have  looked  to  Austin  for  it,  unless  she  could  come  with  proof 
in  hand  to  charge  him.  Yet  the  plaintijGFs  bring  no  proof  to  fix 
the  defendant  with  a  fraud,  except  such  as  is  derived  from  his 
own  answers,  and  from  the  evidence  submitted  on  his  part. 

The  first  thing  to  arrest  the  attention  in  every  investigation 
of  fraud  is  the  motive  of  the  perpetrator.  Very  few  men  do  mis- 
chief for  the  mere  love  of  it.  What  good  was  to  be  gained  ? 
What  loss  was  to  be  averted  by  the  alleged  fraud  ?  Questions 
like  these  rise  naturally  in  the  mind  which  is  asked  to  convict  a 
party  of  a  fraud,  and  if  no  strong  personal  motive  is  found  to 
exist,  we  are  slow  to  convict.  The  proof  is  quite  clear  that  Aus- 
tin did,  with  the  aid  of  his  brothers,  pay  $3000  for  the  lots  that 
were  conveyed  to  him,  and  evidence  is  not  wanting  that  this  was 
about  the  market  value  of  the  property.  The  auditor,  by  taking 
an  average  between  the  opinions  of  many  witnesses,  fixed  the 
value  of  the  lots  in  1853  at  $3646.66 ;  but  Mr.  Linnard,  who 
owned  an  adjoining  lot,  says  he  would  not  have  given  §3000  for 
the  lots,  and  they  were  sold  at  sheriflF's  sale  to  Mrs.  Boyle  in 
1857  for  $2000.  Making  all  due  allowance  for  fluctuations  in 
the  value  of  city  lots,  and  for  diversities  of  estimates  among 
brokers,  it  is  impossible  to  regard  the  consideration  paid  by  Aus- 
tin as  so  grossly  inadequate  as  to  indicate  a  fraudulent  intent. 
It  would  be  a  great  abuse  of  language  for  us  to  pronounce  it  a 
"false  and  fictitious  consideration.*'  It  was  apparently  a  fonrf 
fide  consideration,  well  nigh  up  to  if  not  fully  equal  with  the 
value  of  the  property  conveyed.  Whether  the  money  was  paid 
to  the  attorney  or  to  the  son  and  agent  of  the  trustee,  it  was  no 
part  of  Austin's  duty  to  see  to  its  application.  But  if  he  knew 
it  was  for  family  expenses,  he  could  not  with  good  conscience 
furnish  money  for  that  purpose,  and  take  a  conveyance  of  part 
of  the  trust  estate.  In  his  first  answer  to  plaintiffs*  bill,  he 
seemed  to  admit  such  knowledge,  but  in  his  amended  answer  he 
explains  that  he  had  confounded  with  this  transaction  a  loan  of 
money  made  to  William  White  in  the  spring  of  1853,  for  family 
expenses,  and  he  now  denies  all  knowledge  of  the  intention  of 
the  Whites  to  pervert  or  misapply  the  funds.  The  evidence,  so 
far  as  it  touches  this  pointy  tends  to  support  the  allegations  in 
the  amended  answer. 

If,  then,  Austin  received  a  deed  from  a  trustee  who  had  full 
power  to  make  it,  and  paid  to  that  trustee,  or  to  his  accredited 
agent,  about  the  full  value  of  the  premises  conveyed,  with  no 
knowledge  that  the  money  he  paid  was  to  be  misapplied  by  the 
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trustee  or  his  agent,  where  is  the  ground  on  which  to  rest  a 
charge  of  fraud  ? 

It  is  said  the  conveyance  he  took  was  a  mortgage  in  legal 
effect.  Be  it  so.  Let  us  look  for  the  fraud  on  that  ground.  If 
Austin  advanced  $3000,  on  a  mere  mortgage  of  the  lots,  he  took 
all  the  risk  (which  the  sequel  showed  was  a  risk),  that  the  lots 
would  not  sell  for  enough  to  repay  him,  whilst  he  gained  no  more 
than  a  right  to  receive  his  principal  and  interest,  upon  receipt 
of  which  he  would  have  been  compellable  to  release  his  security. 
A  capitalist  loans  $3000  on  the  security  of  lots,  which  the 
auditor,  under  the  most  inflated  estimate,  could  not  fix  as  high 
as  $3700;  lots  which  an  adjoining  owner  would  not  have  at 
$3000 ;  lots  which,  when  brought  to  the  test  of  a  public  sale, 
would  fetch  only  $2000,  and  yet  the  capitalist  is  charged  with  a 
corrupt  combination  to  obtain  such  a  mortgage !  If  he  were 
charged  with  folly  and  rashness  in  accepting  so  inadequate  a 
security,  it  would  be  more  intelligible  than  the  charge  which  the 
bill  prefers. 

The  plaintiffs'  case  could  not  be  sustained  upon  the  theory  of 
a  mortgage,  without  showing  clearly  that  Austin  was  privy 
to  the  diversion  of  the  funds  to  be  furnished.  Taking  his 
amended  bill  as  his  sworn  answer  to  the  complaint,  I  find  no 
evidence  to  contradict  him,  and  to  establish  the  plaintiffs'  neces- 
sary proposition  of  fraud. 

But  I  am  not  satisfied  to  treat  the  conveyance  of  4th  October 
1853  as  a  mortgage.  I  do  not  forget  how  far  we  have  gone  in 
converting  absolute  deeds  into  mortgages,  and  how  we  treat  all 
mortgages  as  mere  securities  for  money.  But  I  take  it  that  an 
agreement  of  defeasance  is  essential  to  the  constitution  of  every 
mortgage.  It  may  be  a  part  of  the  mortgage  instrument,  or  a 
separate  writing,  or  it  may  rest  in  parol,  but  it  must  exist  some- 
where, and  be  susceptible  of  proof,  else  it  never  can  reduce  the 
terms  of  an  absolute  conveyance  down  to  a  mortgage.  And  in 
all  our  cases  an  agreement  will  be  found  to  exist,  which  bound 
the  grantee  to  reconvey  to  the  grantor,  when  a  certain  sum  of 
money  should  be  paid,  or  some  other  condition  be  performed. 
That  is  the  condition  and  circumstance  which  makes  the  mort- 
gage. It  is  a  defeasible  deed  at  the  will  of  the  grantor.  It  was 
originally  called  vadium  mortuumj  saith  Littleton,  §  332,  and  Co. 
Lit,  206,  because  if  the  feoffor  did  not  pay,  then  the  land  which 
was  pledged  upon  condition  of  payment,  was  not  to  be  restored 
to  the  owner,  and  was  therefore  considered  as  dead  to  him  ;  but 
if  he  did  pay,  then  the  pledge  was  to  be  restored  to  him. 

But  here  was  a  conveyance  by  Thomas  H.  White,  without  any 
agreement  whatever  on  the  part  of  the  grantee,  to  reconvey  to 
him.  The  bargain  was,  that  if  William  White  paid  his  note, 
Austin  would  convey  to  him.    Not  to  him  as  attorney  in  fact  for 
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the  trustee,  but  to  him  in  his  own  right.  And  here  is  the  very 
point  of  the  complaint  that  Austin  did  convey  to  White,  whereby 
he  was  enabled  to  mortgage  the  lots.  That  conveyance  was 
pursuant  to  the  agreement.  The  auditor  finds  that  such  was  the 
agreement,  and  all  the  evidence  points  to  it.  Say,  then,  that 
Austin  held  a  conditional  conveyance  from  the  trustee ;  it  was 
not  conditional  as  between  him  and  the  grantor,  and  so  was  not 
a  mortgage,  but  it  was  conditional  as  between  him  and  William 
White ;  and  the  complaint  upon  the  record  is,  that  Austin  has 
performed  the  condition  whereby  a  full  title  vested  in  White. 

Now  take  the  case  in  the  worst  aspect  that  it  can  be  made  to 
wear.  Let  it  be  assumed  that  William  White  inveigled  his  father 
into  a  conveyance  of  the  lots  to  Austin,  and  that  he  induced 
Austin,  by  promises  of  liberal  rewards,  to  advance  the  money 
and  take  the  title,  and  finally  to  convey  it  to  him,  William  White, 
relieved  of  the  trusts  in  behalf  of  his  wife.  There  is  the  fraud, 
the  wrong  fully  stated.  But  on  whom  should  it  be  charged? 
Mrs.  White,  through  her  present  trustee,  charges  Austin  as  a 
participator.  Her  husband  was  doubtless  guilty,  her  father-in- 
law  and  trustee  was  doubtless  negligent,  Austin  may  have  been 
a  confederate,  but  it  is  not  proved.  There  is  no  evidence  or 
answer  on  the  record  which  justifies  us  in  making  so  damaging 
an  inference.  We  see  no  motive  for  dishonest  conduct  on  his 
part.  That  ho  was  willing  to  accommodate  a  friend  is  quite 
likely ;  that  he  meant  nothing  more  than  a  loan  to  William 
White,  on  the  strength  of  an  absolute  conveyance  from  Thomas, 
and  that  he  expected  and  intended  to  convey  to  William  when 
the  loan  was  paid,  are  fair  and  warrantable  inferences,  which  it 
is  not  difficult  to  make  from  all  that  is  before  us ;  but  when  we 
remember  that  he  advanced  very  nearly  the  full  value  of  the  lots, 
and  placed  that  money  under  the  control  of  the  trustee,  beyond 
whom  he  was  not  bound  to  look  after  it,  we  see  no  such  evidence 
of  the  alleged  fraud  as  is  necessary  to  sustain  the  bill. 

The  decree  at  Nisi  Prius  is  reversed,  and  plaintiffs*  bill 
dismissed  at  costs  of  plaintiffs. 

Strong,  J.,  was  absent  at  Nisi  Prius,  and  did  not  sit  at  the 
argument. 

Read,  J.,  dissented. 
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McBarron  et  al.  versus  Gilbert  et  al. 

Location  of  Land   Warrants^  when   valid  without   actual   Survey.-^ 
Validity  of  Chamber  Surveys. 

1.  Though  a  mere  unexecuted  intention  to  appropriate  vacant  land  has  no 
effect  as  a  survey,  yet  an  intention  to  appropriate  manifested  by  a  formal 
return  into  the  land  office,  is  sufficient  to  give  notice,  and  is  one  of  the  recog- 
nised modes  of  locating  land  warranto. 

2.  Chamber  surveys,  after  the  lapse  of  twenty-one  years  from  their  return 
to  the  land  office,  are  presumed  to  have  been  returned  as  actual  surveys ;  and 
the  intended  appropriation  of  the  surveyor  thus  becomes  an  actual  appropria- 
tion, as  if  the  survey  had  been  made  upon  the  land. 

3.  Hence,  where  in  a  case  of  disputed  title  to  land,  the  court  held  the 
warrants  under  which  the  plaintiffs  claimed,  to  be  descriptive  to  a  common 
intent,  and  the  surveys  to  be  chamber  surveys,  but  referred  the  question  of 
actual  location  to  the  jury  with  instruction  that  if  they  believed  the  warrants 
were  located  or  intended  to  be  located,  on  the  land  claimed  by  the  plaintiffs, 
their  verdict  should  be  for  the  plaintiffs :  and  also,  that  if  they  believed  that 
the  surveyor  intended  to  locate  the  surveys  on  the  land  claimed,  the  law  located 
them  there ;  it  was  Held^  that  the  instruction  (being  in  effect  that  the  surveyor 
either  located  the  warrants  on  the  land  by  actual  survey,  or  by  protraction 
on  paper,  which  when  returned  into  the  land  office  would  indicate  the  land 
intended  to  be  appropriated),  was  proper. 

4.  Where,  in  1794,  ten  years  after  the  issuing  of  the  warrants  under  which 
plaintiffs  claimed,  other  warrants  issued  covering  the  land  in  dispute,  which 
were  regularly  surveyed  on  the  land  and  patented  to  R.  M.,  but  who  never 
claimed  under  that  title  (nor  did  any  one  under  him) :  held,  after  the  lapse  of 
65  years,  not  to  be  such  a  valid  subsisting  and  outstanding  title  as  could  be 
set  up  to  defeat  the  plaintiffs'  recovery  on  their  earlier  warrants ;  and  that  if 
it  was,  the  defendants,  who  were  strangers  to  it,  could  not  set  it  up. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  an  action  of  ejectment  brought  in  the  court  below  to 
December  Term  1853,  by  John  Gilbert,  Silas  H.  Wentz,  and 
John  Rorer  against  John  McBarron,  John  Lauberger,  Barnhart 
Eisenhuth,  and  John  Eisenhuth,  for  eight  hundred  acres  of  coal 
land  in  Mahanoy  Valley. 

The  plaintiffs  claimed  title  under  two  warrants  and  surveys, 
one  dated  September  4th  1784,  to  Conrad  Mertz,  for  four  hun- 
dred acres,  upon  which  a  survey  of  four  hundred  acres  and  allow- 
ance was  made  by  Henry  Vanderslice,  deputy  surveyor,  on  5th 
May  1787.  This  survey  called  for  a  survey  in  the  name  of 
Abraham  Betz  and  Edward'  Middleton,  and  the  Betz  survey  also 
called  for  a  survey  in  the  name  of  Middleton,  which  is  also 
marked  on  the  draft  with  the  Mahanoy  running  through  the  latter. 
A  patent  was  granted  for  this  survey  to  Jacob  Faust,  Jr.,  on 
January  4th  1788.  The  other  warrant  was  in  the  name  of  George 
Flower,  dated  21st  July  1784,  for  three  hundred  acres,  upon 
which  a  survey  of  four  hundred  acres  was  made  by  the  same 
deputy  5th  May  1787 ;  on  4th  January  1788,  a  patent  for  this 
survey  was  also  granted  to  Jacob  Faust,  Jr. 
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The  plaintiffs  showed  further,  by  the  conveyances  given  in 
evidence,  that  the  title  under  these  warrants,  surveys,  and 
patents  vested  in  them. 

They  also  showed  a  sale  of  the  land  by  the  treasurer  in  1836, 
for  taxes,  and  a  conveyance  of  the  title  under  this  sale  to  them. 

They  also  gave  in  evidence  a  memorandum  book  of  Henry 
Vanderslice,  deputy  surveyor  of  Berks  county,  which  was  alleged 
to  be  his  field-notes.  And  a  number  of  certified  copies  of  sur- 
veys and  contested  drafts  from  the  land  office,  purporting  to 
have  been  made  and  returned  by  Vanderslice  in  1794,  on  the 
south,  east,  and  west  of  the  Flower,  Mertz,  and  Betz  surveys, 
containing  endorsements  of  the  names  as  adjoiners. 

This  evidence  was  offered  to  prove  the  location  of  plaintiffs' 
warrants  as  claimed  by  them,  and  was  admitted  under  excep- 
tion. 

The  warrants  under  which  the  plaintiffs  claimed  were  descrip- 
tive, but  not  of  the  land  described  in  the  writ  of  ejectment. 

All  the  conveyances  from  1788,  the, date  of  the  patents,  to 
1830,  described  the  land  as  being  "on  the  Mahanoy,*'  and  were 
recorded  in  Northumberland  county.  The  Mahanoy  crosses  the 
county  line  some  distance  below  the  junction  of  the  Big  and 
Little  Mahanoy,  where  the  Mertz  warrant  described  the  land. 

The  plaintiffs  also  gave  in  evidence  the  assessments  of  taxes 
on  these  lands  from  1820  to  the  time  of  suit,  in  the  names  of 
Conrad  Mertz,  George  Hower,  Sebastian,  Faust,  and  others. 

It  was  in  evidence  that  the  land  was  seated  and  occupied  be- 
fore and  during  the  time  the  assessments  were  made,  under  which 
the  treasurer's  sale  was  made. 

The  defendants  claimed  title  in  three  ways :  First,  under  war- 
rants and  surveys  of  1815.  Secondly,  by  the  warrants  and  sur- 
veys of  1794 ;  and,  lastly,  by  a  treasurer's  sale  for  the  payment 
of  taxes. 

To  sustain  this  claim  of  title,  the  defendants  gave  in  evidence 
four  warrants,  dated  24th  May  1815,  to  Philip  Hoy,  George 
Body,  Abraham  Hoy,  and  George  Body,  Jr.,  and  that  on  the  7th 
and  8th  of  June  1815,  surveys  were  made  on  the  warrants  cover- 
ing the  land  in  dispute.  That  in  July  1815,  patents  were  granted 
to  the  warrantees  respectively,  and  the  title  under  these  patents 
was  shown  to  be  in  the  defendants,  or  some  of  them. 

The  defendants  further  showed  an  application,  dated  the  10th 
January  1794,  for  thirty-four  tracts  of  land,  on  the  head  waters 
of  Mahanoy  creek,  in  Northumberland  county,  in  the  name  of 
Nathan  Beach  and  others.  Warrants  were  issued  to  them,  and 
surveys  made  thereon  by  William  Gray,  deputy  surveyor  of 
Northumberland  county,  in  1794,  and  in  the  same  year  patents 
were  granted  for  those  surveys  to  Robert  Morris,  some  of  which 
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surveys  covered  the  land  in  dispute.  It  was  not  shown  that  the 
title  under  these  warrants,  surveys,  and  patents  had  ever  been 
vested  in  the  defendants ;  nor  did  it  appear  that  Robert  Morris, 
or  those  claiming  under  him,  had  either  taken  possession  of  the 
land,  paid  the  taxes  on  them,  or  claimed  title  to  them. 

They  also  gave  evidence  of  the  assessment  of  taxes  on  these 
lands  from  1816,  in  the  names  of  the  warrantees  and  the  subse- 
quent owners ;  and  also  a  sale  for  taxes  to  them  in  1842,  for 
which  year,  however,  it  appeared  the  taxes  had  been  paid  by  the 
plaintiffs,  under  an  assessment  in  their  names. 

The  plaintiffs  requested  the  court  to  instruct  the  jury : — 

1.  The  plaintiffs  claiming  under  surveys  of  1787,  and  patents 
of  1788,  the  presumption  is,  that  all  things  required  to  be  done 
before  the  obtaining  of  the  patents  were  done,  and  the  plaintiffs 
in  this  case  are  not  required,  after  a  period  of  seventy-two  years, 
to  show  that  lines  were  in  fact  run  on  the  ground  by  the  deputy 
surveyor  who  made  the  surveys  in  1787,  to  entitle  them  to  re- 
cover in  this  action  ;  and  if  the  patents  apply  to  the  land  claimed 
in  this  action,  the  plaintiffs  have  a  right  to  recover  as  against  all 
warrants  and  surveys  of  a  subsequent  date  to  the  said  patents. 

2,  The  presumption  of  law  arising  from  the  return  of  a  survey 
and  patent,  is  not  to  be  affected  by  showing  that  surveys  were 
made,  interfering  in  part  with  the  surveys  of  the  plaintiffs  in 
1794.  If  the  defendants  do  not  claim  title  under  such  interfering 
surveys,  and  where  there  is  no  evidence  to  show  that  the  owners 
of  these  interfering  surveys  ever  claimed  title  against  the  plain- 
tiffs' older  surveys  and  patents. 

8.  If  the  jury  are  satisfied  from  the  evidence  that  the  two  sur- 
veys of  George  Flower  and  Conrad  Mertz,  as  returned  by  Van- 
derslice  in  1787,  apply  to  the  land  claimed  by  the  plaintiffs,  and 
that  the  calls  at  the  east  end  of  the  Conrad  Mertz  survey  refer 
to  the  lines  now  found  on  the  ground,  as  marked  in  1776,  and 
which  lines  are  now  called  by  the  surveyor  "The  Middleton 
lines,"  and  to  the  official  return  of  the  Abraham  Betz  survey, 
then,  so  far  as  location  of  the  plaintiffs*  survey  is  a  question,  the 
plaintiffs  are  entitled  to  recover.  Notwithstanding  all  the  wit- 
nesses say  that  they  cannot  now  find  any  lines  or  marks  upon  the 
ground,  of  the  date  of  either  the  Mertz,  Flower,  or  Betz  surveys ; 
and  notwithstanding  the  warrants  and  surveys  of  1794,  and 
patents  thereon  to  Robert  Morris  in  1794,  cover  three-fourths 
the  same  land  that  is  included  in  plaintiffs'  patent  of  1788,  there 
being  no  evidence  in  the  cause  that  Robert  Morris,  or  any  person 
claiming  under  him,  has  ever  made  any  claim  to  the  land  in  dis- 
pute adverse  to  the  plaintiffs*  title,  and  no  evidence  that  the  land 
in  dispute  has  ever  been  assessed  under  the  Robert  Morris  title, 
or  that  any  one  has  ever  attempted  to  take  possession  of  it,  or 
made  any  claim  to  it,  under  that  title. 
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4.  If  the  land  in  question  was  the  land  taxed  and  sold  in  1886 
by  the  treasurer  of  Schuylkill  county  as  unseated,  to  Henry 
Youte  and  Edward  Huntzinger,  it  conferred  title  in  the  pur- 
chasers and  those  claiming  under  them,  as  against  the  defendants 
in  this  action  who  claim  title,  not  under,  but  in  opposition  to  the 
owners  of  the  Mertz  and  Flower  surveys,  taxed  and  sold. 

6.  If  the  jury  believe  from  the  evidence  in  the  cause  that  at 
the  point  on  Mahanoy  creek,  where  the  plaintiffs  claim  as  the 
eastern  line  of  the  Conrad  Mertz  survey,  there  was  a  survey  on 
the  ground,  called  Edward  Middleton,  of  an  older  date  than  the 
Mertz  survey,  and  that  the  deputy  surveyor  bounded  the  Mertz 
and  Betz  surveys  upon  it  as  stated  in  the  returns  of  these  sur- 
veys, and  that  from  that  point  the  Mahanoy  creek  ran  through 
the  Mertz  and  Flower  surveys,  as  represented  on  the  said  returns, 
arid  that  the  same  deputy  surveyor,  in  February,  May,  and  June 
1794,  ofiScially  located  the  surveys  of  Sarah  Moore,  Henry  Miller, 
Robert  Whitehead,  and  James  Tremble,  on  the  west  and  north 
of  the  same  Mertz  and  Flower  surveys ;  and  the  surveys  of  Peter 
Yoke,  Peter  Benson,  and  Sarah  Willard  of  the  south  of  these 
surveys,  all  calling  for  the  Mertz  and  Flower  surveys,  and  leav- 
ing a  space  for  them  according  to  their  returns  as  made  in  1787 ; 
and  that  the  said  Peter  Yoke,  Peter  Benson,  and  Sarah  Millard 
were  marked  on  the  ground  in  May  and  June  1794,  forming  at 
that  time  a  south  boundary  for  the  Mertz  and  Flower,  according 
to  their  returns  or  nearly  so,  then  there  was  a  sufficient  survey 
of  the  said  Mertz  and  Flower  surveys  on  the  ground,  before  any 
intervening  right,  and  the  plaintiffs  are  entitled  to  recover. 

7.  The  field-notes  of  Henry  Vanderslice  of  the  dates  of  the 
Mertz,  Flower,  and  Betz  surveys,  as  returned  by  him,  and  show- 
ing the  manner  of  those  surveys  in  connection  with  the  Mahanoy 
creek  and  the  Middleton  survey,  are  evidence  to  show  an  actual 
location  on  the  ground  of  those  surveys — and  at  this  distance  of 
time,  from  the  dates  of  those  surveys  and  patents  thereon,  con- 
nected with  the  other  evidence  in  the  cause,  must  be  conclusive 
of  the  fact  of  actuaj  survey,  so  as  to  give  title  under  the  Datents. 

The  defendants  also  presented  the  following  points : — 
The  first  three  points  were  not  pressed. 

4.  That  the  book  given  in  evidence  is  not  a  book  of  field-notes, 
and  does  not  show  that  the  lines  of  the  Flower  and  Mertz  sur- 
veys were  ever  run  upon  the  ground,  or  that  the  surveys  thereof 
in  evidence  are  not  chamber  surveys. 

5.  That  there  is  no  evidence  of  any  survey  having  been  made 
for  Edward  Middleton,  under  any  application,  warrant,  "  or  other 
legal  authority,*'  having  for  a  western  corner  thereof  the  stones 
by  the  two  hemlocks  spoken  of  by  the  surveyor  witnesses ;  that 
even  if  the  jury  believe  that  the  line  or  lines  run,  and  marked 
upon  the  ground  east  of  said  stones  by  the  hemlocks,  were  a 
survey  or  part  of  surveys  made  for  Edward  Middleton,  yet  that 
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Buch  survey  or  part  of  survey,  under  the  evidence  in  the  case, 
was  but  a  trespass  on  the  unappropriated  lands  of  the  Common- 
wealth, which  could  afford  no  notice  of  boundary  to  any  subse- 
quent purchaser  of  land  from  the  Commonwealth,  and  would  be 
a  line,  or  lines  or  marks  of  which  the  law  affords  him  no  legal 
means  of  ascertaining  the  character  or  object,  and  consequently 
a  call  for  such  marked  line  or  lines  in  a  survey  by  any  name, 
would  not  be  a  call  for  a  boundary,  or  adjoiner,  which  could  fix  a 
location  as  against  a  subsequent  purchaser  from  the  Common- 
wealth. 

6.  That  as  the  Mertz  and  Flower  warrants  do  not  call  for  lands 
lying  where  the  plaintiffs  claim  the  location  of  the  surveys  to  be 
under  such  warrants,  the  plaintiffs  must  claim  such  location  by 
virtue  of  the  surveys  having  been  shifted  from  the  calls  of  the 
warrants,  and  that  to  establish  such  shifted  locations,  it  must 
appear  that  the  surveys  were  so  located  by  marking  their  lines 
upon  the  ground,  or  by  known  natural  boundaries,  or  by  marked 
lines  previously  made  "under  legal  authority,'*  and  that  if  the 
jury  believe  the  lines  of  the  Mertz  and  Flower  surveys  were  not 
originally  marked  upon  the  ground,  it  not  being  claimed  that 
these  surveys  have  any  known  natural  boundaries,  or  calls  for 
lines  made  by  "  legal  authority,"  the  plaintiffs  cannot  recover. 

7.  That  as  the  Conrad  Mertz  warrant  is  a  descriptive  one,  and 
calls  for  land  on  a  small  branch  of  the  Mahanoy,  about  four  miles 
above  YarnelFs,  &c.,  that  the  survey  must  be  presumed  to  be 
located  according  to  the  call  of  the  warrant,  unless  there  is  legal 
evidence  of  its  having  been  elsewhere  located.  That  the  survey 
does  not  call  for  any  natural  boundaries,  that  it  does  not  call  for 
any  adjoiner  that  appears  to  have  been  marked  upon  the  ground 
by  virtue  of  any  "  legal  authority,*'  that  there  is  no  evidence  of 
any  marks  upon  the  ground  at  the  date  of  the  survey  at  the  place 
claimed  by  the  plaintiffs  for  the  location  of  the  Mertz  ;  that  the 
Abraham  Betz  survey  for  which  the  Mertz  calls  does  not  appear 
to  have  been  marked  upon  the  ground  at  the  place  claimed  by 
plaintiffs  for  its  location,  nor  is  it  fixed  by  an^  natural  boundaries 
nor  by  any  marked  lines  made  by  "legal  authority,**  and  that 
consequently  there  is  no  sufficient  legal  evidence  to  locate  the 
Conrad  Mertz  different  from  the  call  of  the  warrant, 

8.  That  the  location  of  the  Flower  and  Mertz  surveys  must  be 
ascertained  by  evidence  of  marks  on  the  ground,  at  the  date  of 
such  surveys,  or  by  natural  boundaries  then  existing,  or  by  calls 
for  marked  lines  then  existing  and  made  under  "  legal  authority,*' 
and  that  all  evidence  or  inference  of  such  locations  derived  from 
the  calls  of  subsequent  surveys,  is  to  be  disregarded,  and  as  the 
surveyors  who  give  opinions  in  favour  of  the  location  of  Mertz 
and  Flower  surveys  as  claimed  by  plaintiffs,  base  such  opinions 
exclusively  upon  inference  drawn  from  the  calls  of  subsequent 
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surveys  in  connection  with  a  marked  line  not  made  by  "  legal 
authority,"  there  is  no  sufficient  evidence  to  sustain  the  location 
claimed  by  the  plaintiffs. 

9.  Although  some  of  the  surveyors  may  believe,  as  some  of 
them  have  testified  in  this  case,  that  the  private  intention  of  the 
deputy  surveyor  Vanderslice,  inferred  from  his  subsequent  official 
acts,  was  to  locate  the  Mertz  and  Flower  surveys  as  claimed  by 
the  plaintiffs ;  yet  if  such  surveys  were  not  marked  on  the  ground, 
or  fixed  there  by  known  natural  boundaries,  or  lines  made  by 
"legal  authority,"  such  intention  does  not  constitute  location 
different  from  the  calls  of  the  warrants,  and  is  of  no  legal  effect 
against  the  Hoys  and  Bodys,  and  those  claiming  under  them. 

10.  That  the  Mertz  survey  calls  for  no  natural  boundaries,  nor 
for  any  lines  made  by  *'  legal  authority,"  except  that  of  the 
Betz,  and  if  the  jury  believe,  as  testified  to  by  all  the  surveyors, 
that  the  lines  of  neither  the  Mertz  or  Betz  were  marked  upon 
the  ground,  at  the  date  of  their  surveys  respectively,  and  as  the 
Betz  does  not  call  for  any  natural  boundaries,  or  any  other  lines 
made  by  "  legal  authority,"  except  that  of  the  Mertz,  the  Betz 
survey  furnishes  no  guide  or  help  for  the  location  of  the  Mertz, 
and  that  therefore  the  Hoys  and  Bodys,  when  they  purchased 
of  the  Commonwealth,  had  no  means  of  notice  of  any  prior 
appropriation  of  the  lands,  by  the  Flower  and  Mertz  surveys, 
and,  consequently,  are  not  affected  by  such  appropriation,  even 
if,  in  point  of  fact,  the  deputy  surveyor  Vanderslice  intended  to 
locate  them  as  claimed  by  the  plaintiffs. 

11.  That  the  Hoys  and  Bodys  purchased  their  lands  and  paid  the 
Commonwealth,  and  are  entitled  to  protection  against  all  prior 
claims  of  which  they  have  no  notice  either  actual  or  construct- 
ive, and  that  a  survey  such  as  that  of  the  Conrad  Mertz  and 
George  Flower,  which  was  never  marked  on  the  ground,  and  has 
Ho  other  means  of  fixing  its  location  except  upon  reference  to 
Bome  lines  of  an  unauthorized  survey,  is  not  notice  actual  or 
constructive,  and  therefore  has  not  any  legal  priority. 

12.  That  the  plaintiffs  must  recover  on  the  strength  of  their 
own  title ;  that  the  title  to  the  Blakey,  Beach,  two  Bradys,  and 
two  Pascalls,  is  shown  to  be  vested  in  Robert  Morris  and  his 
heirs ;  their  surveys  are  also  shown  to  have  been  marked  on  the 
ground  as  early  as  1794,  at  their  date  respectively ;  that  this 
title  has  priority  for  the  land  embraced  within  such  surveys  over 
the  title  to  the  land  claimed  by  the  plaintiffs  under  the  Flower  and 
Mertz  surveys ;  if  the  jury  believe  the  testimony  of  all  the  sur- 
veyors, that  the  Flower  and  Mertz  surveys  were  not  actually 
marked  upon  the  ground  by  the  deputy  surveyor. 

18.  That  the  warrant  to  Conrad  Mertz  of  1784  was  a  descrip- 
tive  one,  and  the  survey  of  the  Conrad  Mertz  in  1787  called  for 
no  marks  natural  or  artificial,  which  the  law  recognises,  that 
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shifted  it  from  the  call  of  the  warrant.  In  1788  the  land  was 
patented,  from  which  time  the  entire  title  of  the  Commonwealth 
was  divested,  so  that  the  surveyor-general  or  his  deputies  could 
not  change  the  location  as  previously  fixed  by  the  warrant  and 
survey,  without  an  order  of  the  board  of  property,  and  that 
therefore  no  subsequent  surveys  by  the  deputy  surveyor,  what- 
ever might  be  their  calls,  could  affect  the  location  as  previously 
determined  by  the  warrant  and  survey,  especially  as  against  a 
subsequent  purchaser  from  the  Commonwealth. 

The  court  below  (Hegins,  P.  J.)  answered  plaintiffs'  points  as 
follows : — 

"  1.  The  law  presumes  that  a  public  oflScer  performs  his  duty> 
and  presumes  that  all  things  required  to  be  done  before  the  od- 
taining  of  the  patents,  under  which  the  plaintiffs  claim,  were 
done ;  and  as  to  warrants  obtained  and  surveys  made  after  the 
lapse  of  twenty-one  years  from  the  return  and  acceptance  of  the 
surveys  of  the  Mertz  and  Flower,  there  is  a  conclusive  presump- 
tion of  law,  which  cannot  be  disproved,  that  the  surveys  were 
actually  run  and  marked  upon  the  ground  by  the  deputy  surveyor, 
at  the  date  of  the  surveys ;  and  if  the  patents  under  which  the 
plaintiffs  claim  apply  to  the  land  claimed  in  this  action,  the  plain- 
tiffs are  entitled  to  recover  as  against  the  warrants  and  surveys 
given  in  evidence  by  the  defendants. 

"  2.  The  presumption  of  actual  survey  after  the  lapse  of  twenty- 
one  years  from  the  return  and  acceptance  of  survey,  is  not 
rebutted  by  the  fact  that  surveys  were  made  in  1794,  interfering 
in  part  with  the  plaintiffs*  surveys.  The  effect  of  the  warrants 
and  surveys  of  1794  is  fully  stated  in  the  answer  to  the  plaintiffs' 
third  point. 

"  8.  Whether  the  surveys  of  the  Conrad  Mertz  and  George 
Flower,  as  returned  by  Vanderslice  in  1787,  apply  to  and  were 
located  upon  the  land  claimed  by  the  plaintiffs,  is  a  question  of . 
fact  for  the  jury,  under  all  the  evidence  in  the  case ;  and  the  fact 
that  neither  lines  or  marks  upon  the  ground  can  now  be  founds 
of  the  date  of  either  the  *  Flower,'  *  Mertz,'  or  '  Betz'  sur- 
veys, is  immaterial,  if  the  jury  are  satisfied  from  all  the  evidence 
in  the  case,  that  the  Mertz  and  Flower  surveys  apply  to  and  were 
located  on  the  land  in  dispute.  Although  the  warrants  and  sur- 
veys of  1794,  and  patents  thereon  to  Robert  Morris  in  the  same 
year,  cover  three-fourths  of  the  land  included  in  the  Metz  and 
Flower  surveys,  and  the  plaintiffs'  patent  of  1788,  there  being 
no  evidence  in  the  cause  that  Robert  Morris,  or  any  person  claim- 
ing under  him,  has  ever  made  any  claim  to  the  land  in  dispute, 
adverse  to  the  plaintiffs'  title,  or  taken  possession  of  the  land, 
or  exercised  acts  of  ownership  over  it,  or  returned  it  for  taxa- 
tion, or  paid  the  taxes  upon  it,  the  title  under  the  warrants  and 
surveys  and  patents  of  1794,  to  Robert  Morris,  is  not  such  it 
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valid,  subsisting,  and  outstanding  title  to  the  land  in  dispute,  as 
will  avail  the  defendants  to  defeat  the  title  of  the  plaintiffs;  and 
after  the  lapse  of  sixty-five  years  from  the  date  of  such  title, 
under  the  evidence  in  this  cause,  and  as  between  the  parties  to 
it,  the  law  will  presume  that  this  title  has  been  abandoned  by 
Robert  Morris,  or  those  claiming  under  him. 

"  4.  It  is  for  the  plaintiffs  to  satisfy  the  jury  for  what  taxes  the 
land  was  sold  in  1836  to  Henry  Voute  and  Huntzinger ;  and  if 
the  jury  believe,  from  the  evidence  in  the  case,  that  the  land  was 
seated  at  the  time  the  taxes  were  assessed  for  which  it  was  sold, 
or  were  paid  by  any  one  claiming  the  land,  the  sale  in  question 
gave  no  title  to  the  purchaser  or  those  claiming  under  him.'* 

The  court  answered  the  sixth  and  seventh  points  in  the  nega* 
tive. 

The  defendants*  points  were  answered  as  follows : — 

The  fourth  point  was  affirmed. 

"  6.  Whether  the  surveys  of  Mertz  and  Flower  were  located  by 
the  deputy  surveyor  on  the  land  claimed  by  the  plaintiffs,  is  a 
question  to  be  decided  by  the  jury  from  all  the  evidence  in  the 
case ;  and  if  they  were  so  located,  the  law  presumes  that  they 
were  actually  run  and  marked  upon  the  ground  by  the  deputy 
surveyor,  so  far  as  regards  the  Hoy  and  Body  warrants  and  sur- 
veys of  1815,  and  the  owners  of  them  had  constructive  notice 
of  the  location  of  the  Mertz  and  Flower  surveys." 

6.  This  point  was  negatived. 

**  7.  The  court  instruct  the  jury  that  the  Conrad  Mertz  warrant 
is  descriptive  to  a  common  intent,  and  could  be  located  upon  the 
land  called  for  in  the  warrant ;  and  the  law  presumes  that  it  was 
so  located,  unless  the  jury  believe,  from  the  evidence  in  the  case, 
that  it  was  located  on  the  land  claimed  by  the  plaintiffs.  The 
court  are  not  aware  that  they  have  admitted  any  illegal  evidence 
of  the  location  of  the  survey,  or  directed  the  jury  to  any  such 
evidence  in  their  general  charge,  and,  assuming  all  the  facts 
stated  in  this  point  to  have  been  proved,  the  court  refuse  to 
instruct  the  jury  that  there  is  no  sufficient  legal  evidence  to  locate 
the  Conrad  Mertz  survey  different  from  the  calls  of  the  warrant.'* 

"  8.  The  court  refused  to  instruct  the  jury  as  requested  in  thitf 
point. 

"  9.  If  the  jury  believe,  from  the  warrants  and  surveys  of  the 
Mertz  and  Flower,  and  the  patents  thereon,  in  connection  with 
the  other  evidence  submitted  to  them,  bearing  on  the  subiect, 
that  Yanderslioe  intended  to  locate  these  surveys  on  the  land 
claimed  by  the  plaintiffs,  the  law  locates  them  there,  and  twenty* 
one  years  having  elapsed  since  the  return  of  these  surveys  and 
patents  thereon,  as  against  the  Hoys  and  Bodys,  and  those  claim* 
ing  under  them,  there  is  a  presumption,  de  Jure^  that  Yanderdice 
actually  ran  and  marked  the  lines  <m  the  ground. 
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"  10.  The  location  of  the  Mertz  and  Flower  surveys  being  ascer- 
tained by  the  jury,  as  already  instructed,  there  is  an  absolute 
presumption  of  actual  survey,  after  twenty-one  years  from  the 
date  of  their  return  ai[id  acceptance  in  the  land  office ;  and  the 
Hoys  and  Bodys  had  notice  of  their  prior  appropriation  of  those 
lands  by  the  Mertz  and  Flower  surveys,  as  if  the  lines  had  been 
actually  run  and  marked  upon  the  ground  at  the  date  of  the 
surveys. 

"11.  The  court  have  already  instructed  the  jury  adversely  to 
this  proposition,  and  therefore  answer  it  in  the  negative. 

"  12.  Whether  the  Mertz  and  Flower  surveys  were  actually 
marked  on  the  ground  or  not,  we  have  already  instructed  the 
jury  in  our  answer  to  the  plaintiffs'  third  point,  that  the  defend- 
ants cannot  avail  themselves  of  the  title  under  the  warrants  and 
surveys  of  1794,  mentioned  in  this  point,  although  actually  run 
and  marked  on  the  ground  at  the  dates  of  the  surveys,  as  a  sub- 
sisting, outstanding,  and  superior  title,  to  defeat  the  plaintiffs' 
recovery. 

"  18.  If  the  survey  of  Mertz,  under  the  warrant  of  1784,  being 
descriptive  to  a  common  intent,  was  located  on  the  land  called 
for  in  the  warrant,  and  so  patented  in  1788,  the  entire  title  of 
the  Commonwealth  was  divested,  and  the  surveyor-general,  or 
his  deputies,  could  not  change  the  location  after  the  return  of 
survey,  and  acceptance  thereof,  without  an  order  of  the  board 
of  property ;  but  whether  it  was  located  according  to  the  calls  of 
the  warrant,  or  shifted  and  located  by  Vanderslice  on  the  land 
claimed  by  the  plaintiffs,  is  a  question  of  fact  for  the  jury,  as  we 
have  already  submitted  it  to  them." 

In  the  general  charge  the  court  below,  after  stating  the  main 
facts  of  the  case,  instructed  the  jury  as  follows: — 

["  The  only  remaining  question  of  fact  for  you  is,  were  the  sur- 
reys of  Conrad  Mertz  and  George  Flower  located,  or  intended  to 
be  located,  on  the  land  claimed  by  the  plaintiffs  ?  If  you  believe, 
from  all  the  evidence  in  the  case,  that  they  were,  then  you  ought 
to  find  for  the  plaintiffs,  if  not,  for  the  defendants,  without  refer- 
ence to  our  opinion  upon  the  various  legal  questions  presented  by 
the  counsel,  and  which  it  is  unnecessary  to  state  here,  as  we  have 
•  done  so  in  our  answers  to  the  numerous  propositions  presented 
by  them." 

After  stating  the  character  of  the  Mertz  and  Flower  surveys,  and 
instructing  the  jury  "  that  they  were  plotted  by  the  deputy  surveyor 
in  his  office,  and  returned  to  the  surveyor-general,  without  being 
marked  on  the  ground,  and  are  what  are  called  *  chamber  surveys,'  * 
the  court  proceeded  to  say :  "  How,  then,  are  you  to  determine  their 
location  ?  Finding  no  evidence  of  marks  on  the  trees  of  the  date 
of  the  surveys,  you  will  refer  to  the  monuments  called  for  in  the  re- 
turn of  the  surveys.   And  first  of  the  stream  of  water  shown  on  the 
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draft  as  running  through  both  surveys,  an4  their  location  of  the 
Mahanoy  creek  on  them,  as  claimed  by  plaintiffs.  It  is  true,  in 
chamber  surveys,  the  course  and  location  of  streams  on  the  plot 
returned  to  the  surveyor-general  are  not  to  be  relied  upon ;  yet, 
where  they  do  correspond  with  the  location,  as  claimed,  it  is  a 
circumstance  worthy  of  the  consideration  of  the  jury. 

"  Let  us  direct  your  attention  to  the  survey  of  Conrad  Mertz, 
for  if  you  fix  the  location  of  it  you  will  have  no  diflSculty  in 
locating  George  Flower,  which  calls  for  the  former  as  a  boundary 
on  the  east.  The  return  of  the  survey  of  Mertz  calls  for  Edward 
Middleton  as  adjoining  part  of  its  eastern  line.  Now,  if  it  were 
shown  that  an  official  survey,  in  pursuance  of  a  warrant,  had 
been  made  there  of  the  date  of  the  marks  found  on  what  are 
called  the  *  Middleton  hemlocks,'  it  would  free  the  case  from 
difficulty.  But  there  is  no  warrant  nor  return  of  survey,  nor  are 
the  few  lines  found  on  the  ground  sufficient  to  constitute  a  survey, 
either  official  or  unofficial.  It  is  in  proof  that  other  lines,  of 
about  the  same  date,  are  found  along  the  creek,  in  that  neigh- 
bourhood and  at  other  points.  Do  the  hemlocks  and  the  lines 
leading  from  them  designate  the  call,  '  Edward  Middleton,*  in  the 
survey  of  Mertz  ?  If  they  do,  then  it  is  powerful  evidence  of  the 
location,  but  if  they  do  not,  then  they  are  immaterial. 

'*  The  next  and  only  boundary  called  for  by  Mertz,  is  the  survey 
in  the  name  of  Abraham  Betz.  If  there  were  any  monuments 
of  this  survey,  then  you  could  locate  the  Mertz  with  certainty, 
but  there  are  none.  The  only  evidence  of  the  location  of  Beti 
is  to  be  found  in  its  call  for  Edward  Middleton,  and  in  the  calls 
of  John  Kunkle  and  other  subsequent  surveys  for  it,  as  a 
boundary. 

"  You  will  next  take  into  consideration  the  calls  of  surveys, 
subsequent  in  date  to  the  Mertz  survey.  They  afford  some  evi- 
dence of  the  true  location,  which  is  strengthened  by  the  fact  that 
they  were  made  by  the  same  deputy  surveyor,  and  but  a  few 
years  later. 

"  And  lastly,  you  will  take  into  consideration  the  opinion  of 
the  surveyors  examined  by  both  parties  as  to  the  proper  location 
of  plaintiffs'  surveys.  They  are  all  gentlemen  of  knowledge  and 
experience  in  their  profession,  and  you  will  properly  weigh  and 
estimate  their  opinions."] 

There  was  a  verdict  and  judgment  for  plaintiffs.  Whereupon 
the  defendants  sued  out  this  writ,  and  assigned  here  for  error 
that  portion  of  the  charge  printed  above  in  brackets,  and  the 
answers  given  to  the  6th,  6th,  7th,  8th,  9th,  10th,  11th,  and  13th 
points  of  defendants. 

The  case  was  argued  in  this  court  by  J.  Hoffman^  F.  W. 
HugheBy  and  (7.  Tower^  for  plaintiffs  in  error,  and  by  Qarrick 
Mallerr/y  C.  LoeseVy  and  John  Bannan^  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered,  March  22d  1862,  by 

Woodward,  J. — There  are  but  two  questions  upon  this  record 
which  can  properly  engage  the  attention  of  a  court  of  errors. 
The  first  is,  whether  the  court  erred  in  their  manner  of  submit- 
ting to  the  jury  the  location  of  the  surveys  which  had  been  made 
of  the  warrants,  in  the  names  of  Conrad  Mertz  and  George 
Flower. 

The  plaintiffs  in  error,  who  were  defendants  below,  insisted 
that  these  warrants  were  located  at  the  junction  of  what  is  now 
called  the  Little  Mahanoy,  with  the  big  or  main  branch  of  the 
stream  of  that  name — a  location  more  than  eight  miles  distant 
from  the  place  where  the  plaintiffs  placed  the  warrants.  On  the 
one  side  it  was  claimed  that  the  warrants  were  descriptive  and 
must  be  located  according  to  their  calls :  on  the  other  that  if 
descriptive,  they  were  shifted  warrants,  and  did  not  lie  where 
they  were  originally  intended  to  be  located. 

The  court  held  that  the  warrants  were  descriptive  to  a  common 
intent,  but  referred  the  question  of  actual  location  to  the  jury, 
with  instruction,  that  if  they  believed  the  warrants  were  located 
"  or  intended  to  be  located**  on  the  land  claimed  by  the  plaintiffs 
below,  the  verdict  should  be  for  the  plaintiffs — otherwise  for  the 
defendants.  This  use  of  the  word  "intended"  occurs  in  other 
parts  of  the  charge,  particularly  in  answer  to  the  defendants' 
ninth  point,  where  the  learned  judge  said,  that  if  the  jury 
believed  from  all  the  evidence  that  Vanderslice  (the  surveyor) 
^^  intended'*  to  locate  these  surveys  on  the  land  claimed  by  the 
plaintiffs,  the  law  locates  them  there.'* 

Now,  the  court  is  not  complained  of  for  submitting  the  question 
to  the  jury — that  was  in  its  nature  a  question  of  fact  appropriate 
to  the  jury — but  for  leading  them  to  suppose  that  an  intention  on 
the  part  of  the  deputy  surveyor  to  locate  the  warrants  in  a  par- 
ticular place  was  equivalent  to  a  location  in  that  place.  If  the 
charge  and  answers  of  the  learned  judge  were  fairly  obnoxious 
to  this  criticism,  there  would  be  manifest  error  on  the  record,  for 
location  of  a  warrant  is  an  actual  appropriation  and  setting  apart 
of  so  much  of  the  land  of  the  Commonwealth  to  the  use  of  that 
warrant.  It  is  not  a  mere  mental  purpose  to  appropriate,  but  an 
actual  appropriation  by  such  acts  performed  on  the  ground,  or 
returned  into  the  land  oflSce,  as  shall  give  the  world  notice  that 
the  designated  land  has  been  withdrawn  from  the  common  mass 
of  public  lands  and  has  become  private  property. 

But  I  think  the  plaintiffs  in  error  do  not  understand  the  learned 
judge  rightly.  He  believed  the  surveys  of  those  two  warrants 
were  chamber  surveys.  Whilst  he  left  the  jury  free  to  find  a 
location  by  marks  on  the  ground,  if  the  evidence  would  guide 
them  to  such  a  conclusion,  it  is  evident  that,  for  himself,  he  con- 
Bidered  the  surveyor  had  done  no  work  on  the  ground.     If 
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chamber  surveys,  they  were  appropriations  by  returns  made  into 
the  land  oflSce,  instead  of  by  acts  on  the  ground.  And  when  the 
judge  spoke  of  intention  to  locate,  he  meant  merely  to  contrast 
the  chamber  survey  with  the  actual  survey.  We  understand  him 
to  have  instructed  that  the  jury  should  find  that  Yanderslice 
either  located  these  warrants  on  the  land  by  actual  survey,  or 
'that  he  located  them  by  protraction  on  paper,  which,  returned 
into  the  land  oflSce,  would  indicate  the  land  intended  to  be  appro- 
priated. He  did  not  mean  that  a  mere  unexecuted  intention  to 
appropriate  could  be  treated  as  a  survey.  He  meant  rather  that 
an  intention  to  appropriate  might  be  so  treated  which  manifested 
itself  by  a  formal  return  into  the  land  office  of  a  survey,  which, 
though  only  made  on  paper,  was  nevertheless  sufficient  to  give  no- 
tice to  the  world,  and  was  one  of  the  recognised  modes  of  locating 
land  warrants ; — and  herein  he  is  sustained  by  a  cloud  of  authori- 
ties. Whatever  doubts  may  once  have  existed  in  regard  to  the 
validity  of  chamber  surveys,  full  effect  has  been  given  to  them  by 
modern  decisions,  where  time  enough  has  elapsed  since  their  re- 
turn to  raise  a  legal  presumption.  This  presumption  has  all  the 
effect  of  a  legal  conclusion,  and  is  presumptio  juris  et  de  jure. 
That  is  to  say,  after  one-and-twenty  years  the  law  treats  all  sur- 
veys duly  returned  into  the  land  office  as  actual  surveys,  though 
no  compass  was  set  or  chain  stretched  upon  the  land.  Thus  the 
intended  appropriation  of  the  surveyor  becomes  in  the  highest 
sense  an  actual  appropriation.  We  cannot  doubt  that  the  learned 
judge  meant  to  be  understood  by  the  jury  and  was  understood  as 
using  the  word  "  intended"  in  the  sense  above  indicated,  and 
that  he  did  not  mean  that  a  mere  unexecuted  purpose  of  a  sur- 
veyor, could  under  any  circumstances,  become  a  survey. 

To  what  land  the  survey,  whether  made  on  the  ground,  or 
only  protracted  on  paper  and  returned,  was  applicable,  was  a 
question  for  the  jury  on  all  the  evidence,  and  was  properly  sub- 
mitted. It  is  not  our  business  to  review  the  verdict,  and  there- 
fore it  is  not  worth  our  while  to  discuss  the  evidence  of  location. 

The  other  question  has  regard  to  the  Morris  surveys  of  1794. 
Thirty-one  warrants,  issued  10th  January  1794,  which  were  sur- 
veyed in  the  summer  of  1794,  and  patented  to  Robert  Morris 
in  October  1794.  It  is  said  that  these  were  actual  surveys  on 
the  ground,  and  that  they  overran  the  land,  upon  which  the 
plaintiffs  below  insisted  upon  locating  the  Mertz  and  Flower 
warrants.  The  Mertz  and  Flower  warrants  issued  in  1784,  and 
were  returned  the  same  year.  They  are  only  ten  years  old^r 
than  the  Morris  warrants.  The  point  is,  then,  that  when  the 
Morris  warrants  issued,  time  enough  had  not  elapsed  to  raise 
a  conclusive  presumption  in  favour  of  the  Mertz  and  Flower 
surveys,  and  therefore  that  the  jury  should  have  been  instructed 
that  mere  chamber  surveys,  returned  into  the  land  office  only 
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ten  years  before,  could  not  prevail  against  subsequent  surveys 
actually  made  on  the  ground. 

If  this  conclusion  were  granted,  the  right  of  the  defendants 
to  appropriate  it  might  be  pertinently  qfiestioned,  since  they  are 
as  much  strangers  to  the  Morris  title  as  the  plaintiffs.  The  title 
of  the  defendants  originated  in  1815.  Before  the  warrants  issued 
under  which  they  claim,  time  enough  had  elapsed  to  ripen  the 
presumption  which  started  to  grow  with  the  return  of  the  Mertz  . 
and  Flower  surveys,  and  that  presumption  is  not  to  be  impaired 
now  by  the  defendants  showing  that  the  Morris  title,  in  which 
they  claim  no  interest  whatever,  might  possibly,  at  some  former 
day,  have  successfully  resisted  the  Mertz  and  Flower  surveys. 
It  is  enough  that  after  the  lapse  of  more  than  half  a  century, 
no  owner  of  the  Morris  title  has  ever  asserted  it.  A  warrantee 
of  1815,  against  whom  the  presumption  has  fully  run  that  the 
warrants  of  1784  were  duly  surveyed  somewhere,  cannpt  set  that 
presumption  aside  by  showing  warrants  and  surveys  of  1794, 
which  nobody  has  ever  appeared  to  assert  or  claim.  But  then  it 
will  be  asked,  may  not  a  defendant  in  ejectment  show  an  out- 
standing title  to  defeat  the  plaintiff?  Undoubtedly  he  may,  if 
the  outstanding  title  be  a  valid,  subsisting  title,  not  one  aban- 
doned, derelict,  or  barred  by  the  Statute  of  Limitations :  Foust 
v.  Ross,  1  W.  &  S.  506 ;  Hunter  v,  Cochran,  3  Binn.  108 ;  Riland 
V,  Eckhart,  11  Harris  215.  Now  there  was  not  only  no  evidence 
here  that  Robert  Morris,  or  any  one  under  him,  has  ever  claimed 
the  land  in  dispute,  or  taken  possession  of  any  part  of  his  sur- 
vey, or  returned  it  for  taxation,  or  paid  taxes,  or  exercised  any 
other  acts  of  ownership ;  but  it  was  in  evidence  that  taxes,  for 
more  than  twenty-one  years,  had  been  paid  by  inconsistent 
claimants,  and  evidence  was  given  of  two  tax  sales.  It  is  not 
quite  accurate  language  to  speak  of  abandonment  of  a  legal  title, 
but  after  such  neglect  of  a  title  for  sixty-five  years,  it  cannot  be 
regarded  as  a  subsisting  title.  Whether  we  call  it  abandoned, 
derelict,  or  barred  by  the  Statute  of  Limitations,  we  must,  under 
the  circumstances  of  this  case,  treat  it  as  null,  or  else  we  shall 
seem  to  establish  a  title  that  nobody  claims,  and  which,  accord- 
ing to  the  evidence  before  us,  nobody  could  claim  successfully. 
Robert  Morris  may  have  discovered  that  Mertz  and  Flower  had 
previously  appropriated  part  of  the  land  surveyed  to  him,  and 
after  so  long  a  period  of  non-claim,  it  would  be  more  reasonable 
tp  presume  an  intention  to  give  up  the  land,  than  it  would  to 
permit  a  stranger  to  set  up  his  title  to  defeat  the  earlier  warrants. 
Certainly,  at  this  time  of  day,  we  ought  not  to  aflSrm  the  Morris 
title,  to  the  prejudice  of  an  older  office  right,  before  anybody 
interested  in  the  Morris  title  has  asked  us  to  do  so. 

Other  views  might  be  urged  in  further  answer  to  the  defend- 
ants* attempt  to  set  up  the  Morris  title  of  1794,  but  it  seems  to 
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me  enough  has  been  said  to  show  that  that  title  cannot  avail  the 
defendants  below. 

Having  thus  failed  to  find  any  error  in  the  court's  treatment 
of  the  only  two  points  of  the  cause  which  are  up  for  our  review, 

The  judgment  must  stand  affirmed. 


Ellison  et  al  versus  Buckley. 

CogU  on  Appeal  Jrom  Award  of  Arbitrators  must  he  paid  in  Cashy  and         1^49 
not  by  Note, — Note  for  Costs  is  not  Payment,  [42  m 

To  perfect  an  appeal  from  an  award  of  arbitrators,  the  costs  must  be  paid 
10  actual  cash :  the  protbonotary  has  no  right  to  take  a  note  for  costs,  either 
in  whole  or  in  part. 

Error  to  the  Common  Pleas  of  Tioga  county. 

This  was  an  action  of  debt  in  the  court  below,  between 
Newton  Buckley  and  Samuel  Ellison,  Leander  Culver,  and  Perry 
Daily,  in  which  there  was  an  award  of  arbitrators  in  favour  of 
plaintifi*,  from  which  defendants  appealed,  April  10th  1860, 
making  the  usual  oath,  and  entering  into  the  recognisance 
required  by  law. 

The  plaintiff's  bill  of  costs  for  his  witnesses  was  believed  to 
be  too  high,  and  was  excepted  to  by  defendants,  who  paid  part 
of  the  bill  in  cash  on  the  appeal,  and  gave  their  note  to  the  pro- 
tbonotary for  $34.22,  the  balance.  June  4th  1860,  plaintiff 
obtained  a  rule  to  show  cause  why  the  appeal  should  not  be 
quashed,  because  the  costs  were  not  paid. 

On  the  morning  of  the  4th  of  June  $20  was  paid  on  the  note, 
and  the  remaining  $14.22  after  the  granting  of  the  rule  to  quash ; 
but  no  receipt  was  given,  nor  any  entry  of  payment  made  upon 
the  record.  On  hearing,  the  court  below  (White,  P.  J.)  struck 
off  the  appeal.  After  this  the  counsel  for  plaintiff  received  and 
receipted  for  the  whole  bill  of  costs.  Subsequently  Perry  Daily, 
one  of  the  defendants,  obtained  a  rule  to  show  cause  why  the 
appeal  should  not  be  reinstated,  which  rule  was  afterwards  dis- 
charged by  the  court.  The  case  was  thereupon  removed  into 
this  court,  where  the  rulings  of  the  court  below,  in  relation  to 
the  appeal,  were  assigned  for  error. 

Lowrey  and  Wilson,  for  plaintiff  in  error. 

John  W.  Ryan,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Read,  J. — In  this  case  there  was  an  award  of  arbitrators  in 
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favour  of  Buckley,  the  plaintiff  below,  on  the  26th  March  1860, 
for  $571.34,  and  on  the  10th  April  the  defendants  entered  an 
appeal,  and  filed  oath  and  recognisance ;  a  detailed  bill  of  costs, 
amounting  to  $40.83,  had  been  filed  on  the  26th  March  bj  the 
plaintiff,  to  which  exceptions  were  filed  for  the  defendants  on  the 
day  the  appeal  was  entered.  These  exceptions  were  not  specific, 
but  general  in  terms,  and  were,  so  far  as  they  were  material, 
directed  to  overcharges  in  relation  to  the  witnesses — leaving  an 
amount  of  $22.97  entirely  undisputed  and  unobjected  to.  No 
objection  was  taken  that  the  costs  were  not  taxed  according  to 
the  rule  of  court,  but  the  uniform  practice  of  the  prothonotary 
in  such  cases  seemed  to  be  acquiesced  in  by  both  parties.  These 
exceptions  appear  not  to  have  been  pressed.  The  whole  bill  was 
$49.22,  of  which  Mr.  Wood  for  the  defendants,  Daily  and  Culver, 
paid  $15  in  cash,  and  gave  the  deputy  prothonotary  their  note 
for  the  balance,  $34.22. 

The  cash  paid  did  not  cover  the  undisputed  costs,  and  the  pro- 
missory note  of  the  defendants  was  not  payment,  and  therefore 
an  indispensable  condition  to  a  valid  appeal  was  aot  complied 
with.  "  It  is  not  material  to  say  so,  but  it  may  be  added  that 
the  note  which  Staples  gave  to  Treasurer  Weisner,  wholly  un- 
warranted by  law,  was  not  payment:*'  per  Woodward,  J.,  10 
Casey  159. 

On  the  4th  June  1860,  at  the  next  regular  term  of  the  court, 
a  rule  was  taken  to  show  cause  why  the  appeal  should  not  be 
quashed,  which  on  the  11th  of  the  same  month  was  made  absolute. 
A^.  /a.  was  issued  on  the  2d  August,  and  returned  levied  on  land, 
and  a  vend*  exponas  was  issued  on  the  11th  November,  Wood 
paid  the  note  on  the  4th  June,  $20,  before  court  called,  and  the 
balance  after  the  rule  was  taken,  to  the  deputy  prothonotary. 
The  execution  was  issued  for  the  debt  only ;  one  of  the  defend- 
ants, Culver,  in  December  arranged  for  half  the  judgment,  and 
plaintiff  took  out  the  costs,  and  it  was  supposed  the  other  half 
would  be  arranged  also. 

On  the  5th  February  1861,  two  months  afterwards,  on  motion 
of  S.  F.  Wilson  for  Perry  Daily;  the  other  defendant,  rule  to 
show  cause  why  appeal  should  not  be  reinstated  for  said  Perry 
Daily,  which  on  the  next  day  was  discharged  by  the  court. 

In  all  this  we  see  no  error,  for  there  was  clearly  no  payment 
of  the  costs,  and  there  is  no  reason  why  we  should  disturb  the 
construction  placed  upon  their  own  rule,  and  the  practice  under 
'  it  by  the  court  below,  for  it  does  not  affect  the  real  merits  of 
the  case.  Nor  do  we  see  any  better  cause  for  the  application  of 
only  one  of  the  three  defendants  to  reinstate  the  appeal  for  him, 
because  his  liability  for  costs  has  been  discharged  with  the  tacit 
consent  of  his  co-defendant^  by  the  application  of  the  money 
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in  court  to  the  specific  purpose  for  which  it  was  received.    There 
is  nothing,  therefore,  in  the  errors  assigned. 

We  cannot,  however,  avoid  expressing  our  entire  disapproba- 
tion of  a  prothonotary,  or  any  public  oflScer,  receiving  in  his 
official  capacity  anything  but  money,  in  payment  either  of  costs, 
or  of  sums  intrusted  to  him  under  the  orders  of  a  court  or  other 
competent  authority.  If  a  prothonotary  can  take  a  note  for 
money  belonging  to  others,  he  may  take  a  verbal  promise  to  pay ; 
or  if  he  is  debtor  to  the  person  paying,  he  may  write  off  so  much 
of  his  own  debt.  In  these  and  other  forms,  he  may  substitute 
his  own  responsibility  for  actual  cash,  which  is  contrary  to  his 
duty  as  a  public  agent.  In  Philadelphia  large  sums  of  money 
are  often  in  the  custody  of  the  prothonotary,  and  to  guard  against 
any  possible  defalcation  or  loss,  he  is  obliged  to  deposit  them  in 
tome  institution,  selected  usually  by  the  court;  and  they  can 
•nly  be  drawn  out  under  certain  established  forms  and  regulations. 
Besides,  each  suit  should  terminate  all  its  own  litigation,  and  not 
be  the  cause  of  others  by  the  substitution  of  notes  or  credits  for 
actual  cash. 

Judgment  affirmed. 


Meeker  versus  The  Commonwealth  ex  rel  Slater, 
Supervisor  of  Forest  Lake  Township. 

Defence  to  Action  for  Violation  of  Road  Law, 

In  an  action  for  the  penalty  imposed  by  the  General  Road  Law  of  13th  June 
1836,  for  filling  a  drain  made  by  a  supervisor  for  the  purpose  of  draining  the 
water  from  a  public  road,  and  diverting  the  course  or  the  water,  without  the 
consent  of  the  supervisor,  the  only  question  is,  whether  the  act  was  done 
without  such  consent :  and  evidence  is  not  admissible  on  the  part  of  the 
defendant  to  show  either  that  the  act  done  did  not  injure  the  road,  that  the 
supervisor  should  not  have  maintained  the  drain,  that  a  former  supervisor  had 
agreed  to  conduct  the  water  elsewhere,  or  that  the  flow  of  water  through  the 
drain  he  stopped  was  injurious  to  him. 

Error  to  the  Common  Pleas  of  Stuquehanna  county. 

This  was  an  action  of  debt  brought  before  a  justice  of  the 
peace,  in  the  name  of  the  Commonwealth,  at  the  instance  of 
William  Slater,  supervisor  of  Forest  Lake  Township,  against 
David  L.  Meeker,  for  the  penalty  imposed  by  the  67th  section  of 
the  Act  of  Assembly  known  as  the  ''  General  Road  Law.*' 

The  case  was  this : — M^eeker  lives  upon  a  road  leading  from 
the  turnpike,  and  running  off  near  the  bottom  of  a  tract  of  side- 
hill  country.  Running  up  that  hill,  and  back  and  above  his 
house,  is  the  turnpike ;  into  which,  from  the  opposite  direction, 
eomes  another  road,  also  draining  a  large  extent  of  steep  hilL 
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A  few  rods  below  the  entrance  of  this  last-mentioned  road,  was 
an  old  sluice  or  ditch  across  the  turnpike,  emptying  into  the  field 
above  Meeker's  house.  So  that  the  lower  side  ditch  of  this  road 
runs  into  the  upper  side  ditch  of  the  turnpike,  down  to  this  sluice 
or  ditch,  and  then  across  into  the  field.  Averring  that  the  super- 
visors had  done  certain  acts  in  violation  of  an  agreement  with 
two  of  their  number,  by  means  of  which  there  was  an  increased 
flow  of  water  on  his  ground,  the  defendant  stopped  the  ditch  at 
the  fence,  so  as  to  turn  this  water  down  the  lower  side  ditch  of 
the  turnpike,  doing  no  injury  to  the  road  whatever.  For  this  the 
action  was  brought. 

On  the  trial,  the  defendant  offered  to  prove  that  four  years 
ago  he  made  a  contract  with  two  of  the  supervisors,  as  follows, 
viz. :  That  if  he.  Meeker,  would  build  a  new  sluice  across  the 
turnpike,  at  the  point  of  its  intersection  by  the  Ridge  road,  they 
would  permit  and  allow  the  water  to  run  through  that  upon  his 
fields  above,  and  where  it  did  him  little  comparative  injury.  In 
pursuance  of  which,  Meeker  went  to  the  expense  of  making  that 
sluice ;  and  the  water  so  run  until  last  summer.  That  the  super- 
visors made  a  sluice  across  the  Ridge  road  above,  and  so  took 
the  water  down  on  the  other  side  of  it,  to  the  upper  side  of  the 
turnpike  road,  and  then  made  a  ditch  along  the  upper  side  of 
the  turnpike  down  to  the  old  sluice ;  and  through  that  it  poured 
upon  defendant's  garden,  into  his  well  and  cellar,  to  the  almost 
total  destruction  of  his  property.  That  Meeker  protested  in 
vain  to  the  supervisors,  and  then  stopped  the  ditch  in  a  way  that 
turned  the  water  down  the  turnpike  ditch,  with  no  injury  to  the 
road  whatever.  That  as  the  water  runs  through  the  sluice  Meeker 
made,  or  as  it  runs  down  the  turnpike  ditch  now,  neither  the 
public  nor  the  roads  are  in  the  least  injured  by  the  water.  And 
that  to  run  it  through  said  old  sluice  and  ditch  is  a  very  large 
and  unnecessary  damage  to  Meeker. 

The  counsel  for  the  plaintiff  objected  to  the  offer,  and  the  court 
sustained  the  objection,  and  rejected  the  evidence. 

There  was  a  verdict  and  judgment  for  the  plaintiff.  Whereupon 
the  defendant  sued  out  this  writ,  and  assigned  for  error  the  refu- 
sal of  the  court  below  to  receive  the  evidence  above  mentioned. 

Little  and  Postj  for  plaintiff  in  error. 

BentUtf  and  Fitchy  for  defendants. 

The  opinion  of  the  court  was  delivered,  April  22d  1862,  by 

Strong,  J. — The  67th  section  of  the  General  Road  Law, 

passed  June  13th  1836,  enacted  that  "  if  any  person  shall  stop, 

fill  up,  or  injure  any  drain  or  ditch  made  by  any  supervisor  for 

the  purpose  of  draining  the  water  from  any  public  road  or  high- 
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▼ay,  or  shall  divert  or  change  the  course  thereof,  without  the 
authority  of  the  supervisor  for  the  time  being,  such  person  shall 
for  every  such  offence  forfeit  and  pay  a  sum  not  less  than  $4, 
nor  more  than  ?20."  The  present  action  was  brought  to  recover 
the  penalty  imposed  by  this  section,  for  filling  a  drain  and  divert- 
ing and  changing  the  course  of  the  water.  The  sole  question  was, 
whether  the  defendant  had  done  this  .without  the  consent  of  the 
supervisor  in  office  at  the  time.  If  he  had,  he  was  liable  to  the 
penalty.  This  having  been  the  matter  in  issue,  it  is  obvious  that 
the  offer  of  proof  which  he  made,  and  which  the  court  rejected,  was 
wholly  irrelevant.  His  liability  was  complete,  if  he  stopped  a 
drain  made  for  the  purpose  of  diverting  the  water  from  the  road, 
without  the  authority  of  the  supervisor  in  office  when  he  stopped  it. 
It  could  have  availed  him  nothing  to  show  that  his  act  had  not 
injured  the  road,  or  that  the  supervisors  should  not  have  main- 
tained that  drain,  or  that  some  former  supervisor  had  agreed  to 
conduct  the  water  elsewhere,  or  that  the  flow  of  the  water 
through  the  drain  which  he  stopped  was  very  injurious  to  him. 
All  these  things  may  have  been,  but  they  had  nothing  to  do  with 
the  issue.  If  the  conduct  of  the  supervisors  had  been  wantonly 
injurious,  the  defendant  has  a  remedy,  but  it  is  no  defence  in 
this  action. 

Judgment  affirmed. 


The  Commonwealth  Insurance  Company,  Garnishee 
of  Jacob  Berger,  vei'sus  William  Berger  and 
Andrew  Butz. 

Execution  Clause  in  Policy  of  InturancCy  construed, —  What  constitutes 
a  Levy  within  the  meaning  of  such  Clause, 

A  clftase  in  a  policv  of  insarance,  that  it  should  "  cease  at  and  from  the 
time  the  property  hereby  insured  shall  be  levied  on  or  taken  into  possession 
or  custody,  under  any  proceeding  at  law  or  equity/'  is  to  be  construed  as 
meaning  an  actual  levy  and  change  of  possession  under  it ;  a  mere  notice  of 
levy  bjr  the  officer  charged  therewith  to  the  defendants  at  their  store,  without 
hia  taking  the  goods  insured  into  possession  or  custody,  though  good  as  a  levy, 
will  not  defeat  the  policy. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  a  proceeding  under  the  Act  of  Assembly  authorizing 
attachments  in  execution,  in  which  William  Berger  and  Andrew 
Buta  were  plaintiffs,  Jacob  Berger  defendant,  and  the  Common- 
wealth Insurance  Company  of  Pennsylvania  and  the  Northern 
Insurance  Company  of  London,  and  William  Getty  and 
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Lisbig,  agents  of  said  company  in  Philadelphia^  were  gamU 
shees. 

The  material  facts  of  the  case  are  as  follows : — 

On  the  1st  of  March,  a.  d.  1860,  Jacob  Berger,  defendant  in 
the  judgment  upon  which  the  attachment  was  issued,  effected  an 
insurance  with  the  Commonwealth  Insurance  Company,  in  the 
sum  of  $4000,  on  his  stock  of  merchandise  generally,  contained 
in  the  three-story  warehouse,  No.  31  North  Third  street,  in  the 
city  of  Philadelphia.  On  the  14th  day  of  August,  A.  D.  1860,  a 
fire  occurred  on  said  premises,  whereby  a  portion  of  said  property 
insured  under  the  said  policy,  was  damaged  and  destroyed. 

At  the  time  of  said  fire,  the  said  Berger  had  another  insurance 
of  84000,  in  the  Northern  Assurance  Company  of  London,  on 
the  same  property  which  was  covered  by  the  policy  of  the  said 
Commonwealth  Insurance  Company. 

On  the  Ist  day  of  September  1860,  an  agreement  was  entered 
into  between  Jacob  Berger  and  the  Northern  Assurance  Company 
and  the  Commonwealth  Insurance  Company,  appointing  apprai- 
sers to  estimate  the  amount  of  loss  and  damage  under  the  said 
policies ;  and  in  pursuance  of  said  agreement  the  referees  made 
their  award,  fixing  the  said  loss  at  the  sum  of  $2891.46,  to  be 
equally  divided  between  the  two  companies.  The  award  was  not 
objected  to  by  either  party.  Previous  to  this,  to  wit,  on  the 
loth  day  of  August,  A.  D.  1860,  an  attachment  execution  was 
issued  out  of  the  District  Court  for  the  city  and  county  of 
Philadelphia  (No.  77,  September  Term  1860),  by  William  Berger 
and  Andrew  Butz,  against  the  said  Jacob  Berger  defendant^ 
and  the  two  insurance  companies  before  named  as  garnishees, 
under  which  the  said  sum  in  the  hands  of  said  Common- 
wealth Insurance  Company  was  attached.  The  case  was  tried 
in  the  court  below  upon  the  plea  of  *'^ nulla  bona.''  The  garnishees 
made  no  objection  to  the  judgment  or  the  award,  but  resisted  the 
payment  of  the  amount  claimed,  upon  the  ground  that,  under 
the  provisions  of  Article  XI.  of  the  terms  and  conditions  of  their 
policy  of  insurance,  the  said  company  was  not  liable.  Said 
article  is  as  follows : — 

"  The  insurance  by  this  policy  shall  cease  at  and  from  the 
time  the  property  hereby  insured  shall  be  levied  on,  or  taken 
into  possession  or  custody,  under  any  proceeding  in  law  or 
equity ;  and  in  case  of  sale  of  the  property  insured,  or  cessation 
of  the  risk,  otherwise  than  by  fire,  a  return  premium  will  be 
made  if  applied  for  within  thirty  days  thereafter,  the  company 
retaining  the  short  period  rate  of  premium  for  the  expired  time: 
Provided,  however,  that  no  premium  shall  be  returned  for  a  less 
period  than  one  month.*^ 

In  support  of  this  defence,  the  said  garnishees  proved  by 
William  Hinckle,  a  constable  of  this  city,  that  he  called  at  Jacob 
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Berger's  store  on  the  21  at  day  of  July,  a.  d.  1860  (after  the 
issuing  of  the  policy  of  insurance  by  the  garnishee,  and  before 
the  fire),  with  an  execution  for  the  purpose  of  making  a  levy, 
and  was  told  by  the  said  Berger  that  his  property  in  slaid  store 
was  already  levied  on,  under  an  execution  in  the  hands  of  the 
sheriff.  Witness  then  called  upon  the  sheriff,  who  informed  him 
that  he  had  Berger's  goods  under  levy  upon  two  executions,  in 
consequence  of  which  the  constable,  after  leaving  a  notice  of  levy 
with  Berger,  took  no  further  action  in  the  matter.  The  court 
below  ruled  out  the  testimony  of  the  constable,  so  far  as  it  related 
to  Berger*8  declarations  in  regard  to  a  levy  upon  his  property, 
which  ruling  was  assigned  for  error  here. 

The  garnishee  further  proved  the  issuing  of  two  writs  of  fieri 
facias  out  of  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, one  of  them  No.  831,  June  Term  1860 ;  and  the  other 
of  them  369  of  same  term,  in  Jboth  of  which  the  said  Jacob  Berger 
was  the  defendant.  That  the  sheriff's  oflScer  went  to  the  store  of 
said  Jacob  Berger  on  the  4th  day  of  June,  A.  D.  1860,  and  made 
a  levy  on  his  property,  being  the  same  property  insured  under 
and  by  virtue  of  the  policies  of  insurance  before  referred  to : 
that  the  oflScer  took  the  writs  to  the  store,  saw  Mr.  Berger, 
showed  him  the  writs,  and,  in  full  view  and  control  of  the  pro- 
perty, told  him  that  he  had  made  a  levy,  and  left  him  a  notice 
thereof;  but  did  not  leave  a  watchman  in  possession,  or  further 
interfere  with  the  control  of  the  property  levied  on.  The  execu- 
tions remained  in  the  sheriff's  hands  until  after  the  fire,  after 
which  they  were  returned. 

Under  this  state  of  facts,  the  garnishees  submitted  to  the 
court  below  the  following  points : — 

1.  That  under  the  terms  of  the  policy  issued  by  the  company 
to  the  defendant,  Berger,  it  became  null  and  void  at  and  from 
the  time  of  a  levy  upon  the  property  insured  under  the  said 
policy. 

2.  That  the  said  policy  of  insurance  would  not  be  revived  by 
a  subsequent  withdrawal  of  the  levy,  unless  by  agreement  of  the 
company. 

8.  That  if  an  execution  had  been  issued  against  the  defendant, 
Berger,  after  the  issuing  of  the  policy,  and  before  the  happening 
of  the  fire  by  which  the  property  insured  was  damaged  or 
destroyed,  and  the  oflScer  having  the  writ  in  charge  called  at  the 
store  of  said  Berger  with  such  execution,  and  there,  with  the 
property  insured  in  the  sight  and  under  the  control  of  said  oflScer, 
the  latter  gave  the  said  Berger  the  usual  notice  of  a  levy,  that 
then  the  said  property  was  "levied  upon"  within  the  terms  of 
the  policy,  and  the  insurance  ceased  at  and  from  that  time. 

4.  It  is  not  necessary,  in  order  to  constitute  a  good  levy  on 
personal  property,  that  an  inventory  should,  in  the  first  instance, 
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be  made,  or  that  the  sheriff  should  immediately  remove  the 
goods,  or  put  a  person  in  possession  of  them.  If  they  are  within 
the  power  and  control  of  the  sheriff  when  the  levy  is  made,  it 
will  be  good,  if  followed  up  within  a  reasonable  time  by  his 
taking  possession  of  them  in  such  a  manner  as  to  apprise  every- 
body of  the  fact  that  they  have  been  taken  in  execution. 

6.  That  if  the  goods  insured  under  the  policy,  and  levied  upon, 
were  left  by  the  sheriff  in  the  custody  of  the  defendant,  Berger, 
it  was  still  a  good  levy  as  between  the  sheriff  and  the  defendant, 
as  the  latter  cannot  aver  to  the  contrary,  neither  can  the  plain- 
tiff in  the  attachment,  who  claims  through  and  represents  the 
said  defendant. 

6.  That  if  the  jury  believe  the  evidence,  the  goods  and  pro- 
perty insured  under  the  policy  of  insurance  issued  by  the  said 
Commonwealth  Insurance  Company  to  the  said  Jacob  Berger, 
were  levied  upon  after  the  issuing  of  the  said  policy,  and  before 
the  happening  of  the  fire  by  which  the  alleged  loss  occurred. 

7.  That  under  the  evidence  in  this  cause,  the  said  insurance 
company  are  not  liable  under  the  terms  and  conditions  of  their 
said  policy,  and  the  plaintiff  cannot  recover. 

The  court  (Stroud,  J.)  thereupon  charged  the  jury  as  follows : 

"  The  question  of  law  in  this  case  arises  under  a  clause  in  the 
policy  of  insurance,  which  reads  as  follows : — 

"  *  The  insurance  by  this  policy  shall  cease  at  and  from  the 
time  that  the  property  hereby  insured  shall  be  levied  on  or  taken 
into  possession  or  custody,  under  any  proceeding  in  law  or 
equity,*  *'  &c.,  &c. 

"  If  the  sheriff's  oflBcer  took  possession,  under  his  writ,  of  the 
goods,  either  by  locking  up  the  store  where  they  were  or  by 
placing  a  watchman  in  charge,  then  the  provision  of  the  policy 
attaches  and  avoids  the  policy.  But  if  the  sheriff's  oflScer  merely 
called  at  the  defendant's  store  with  the  execution,  and  gave  him 
notice,  either  verbally  or  in  writing,  that  he  had  taken  all  the 
goods  there  in  execution  under  the  writ,  and  then  went  away,  and 
never  afterwards  either  took  possession  or  sold  the  goods,  the 
clause  of  the  policy  does  not  attach." 

The  1st  and  2d  points  were  aflSrmed,  but  the  3d,  4th,  6th,  6th, 
and  7th  points  put  were  answered  in  the  negative. 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiffs  for  $1427.94.  Whereupon  the  said 
garnishee  sued  out  this  writ,  and  relied  here  on  the  following 
assignments  of  error : — 

1.  The  learned  court  below  erred  in  rejecting  the  testimony 
of  William  Hinkle,  in  regard  to  the  declarations  of  Berger,  the 
party  insured  and  the  defendant  in  the  attachment,  as  to  his  pro- 
perty having  been  levied  on  by  the  sheriff. 

2.  The  court  below  erred  in  instructing  the  jury  that  unless 
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the  sheriff's  oflScer  took  the  possession  under  his  writ  of  the  pro- 
perty insured,  either  by  locking  up  the  store  where  the  goods 
were,  or  by  placing  a  watchman  in  charge,  that  the  execution 
clause  of  the  policy  did  not  attach. 

3,  4,  5,  6,  and  7.  The  court  below  erred  in  refusing  to  affirm 
the  3d,  4th,  6th,  6th,  and  7th  points  presented  by  the  garnishee. 

8.  In  excluding  the  testimony  of  William  Hinkle  in  regard  to 
Berger's  declaration  to  him  about  the  levy. 

9.  In  charging  the  jury  as  above  stated, 

Edioard  M.  Paxion^  for  plaintiff  in  error. — The  declarations 
and  admissions  made  by  Jacob  Berger  to  the  constable,  Hinkle, 
were  entitled  to  go  to  the  jury,  for  the  reason  that  they  were 
declarations  and  admissions  made  by  a  party  in  interest.  What- 
ever would  be  evidence  in  favour  of  the  company  as  against 
Berger,  is  equally  competent  as  against  his  attaching  creditor. 

The  remaining  specifications  of  error  all  raise  substantially  the 
same  question,  although  in  a  different  form,  viz.,  whether,  under 
what  is  generally  termed  the  "execution  clause,*'  in  the  com- 
pany's policy,  the  insurance  ceased  by  reason  of  the  levy  upon 
the  property  insured  under  said  policy. 

There  is  no  dispute  about  the  facts.  Executions  were  issued 
against  Berger  after  the  making  of  the  policy  and  before  the 
happening  of  the  fire,  and  placed  in  the  hands  of  the  sheriff. 
The  sheriff's  officer  went  to  Berger's  store  with  the  writ,  and 
then  notified  Mr.  Berger  of  the  fact,  made  a  levy  upon  the  pro- 
perty insured,  and  gave  him  the  usual  printed  notice,  in  view  of 
the  goods  in  the  store.  In  consequence  of  some  private  arrange- 
ment or  understanding  with  Berger  or  the  execution-creditor,  not 
disclosed  on  the  trial,  the  officer  allowed  Berger  to  remain  in 
possession  of  the  property  levied  on. 

Hinkle,  the  constable,  goes  to  Berger's  store  with  another 
execution.  Berger  tells  him  his  property  is  already  under  exe- 
cution by  the  sheriff.  He  goes  to  the  sheriff's  officer,  and  is 
there  informed  to  the  same  effect,  in  consequence  of  which  he 
does  not  take  possession  and  lock  up  the  store.  We  have  here 
the  statement  of  the  insured  himself  that  his  property  was  under 
levy,  and  by  reason  of  this  statement  he  succeeds  in  avoiding  the 
execution  in  the  hands  of  the  constable.  If  his  statement  to  the 
latter  was  true,  there  is  an  end  of  the  case  of  the  defendants  in 
error.  If  untrue,  and  made  for  a  dishonest  purpose,  he  ought  to 
be  held  to  it. 

But  aside  from  Berger's  statement,  there  was  a  levy  in  point 
of  law.  The  condition  of  the  policy  is,  "the  insurance  by  this 
policy  shall  cease  at  and  from  the  time  that  the  property  hereby 
insured  shall  be  levied  on,"  &c.  The  moment  the  property  was 
*^  levied  on,"  the  insurance  ceased,  and  the  insured  was  entitled 

6  Wb.— 19 
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to  his  return  premium  if  he  called  for  it.  The  contract  of  in- 
surance was  at  an  end,  and  no  subsequent  withdrawal  of  the  levy 
could  revive  the  policy  without  the  consent  of  the  company. 
What  constitutes  a  good  levy  on  personal  property  is  settled  in 
Wood  V.  Vanarsdale,  3  Rawle  801. 

If  Berger  could  not  dispute  it  against  his  execution-creditors, 
or  the  oflBcer  in  charge  of  the  writ,  he  cannot  dispute  it  as  against 
the  insurance  company.  The  defendant  in  an  execution  may, 
for  his  own  accommodation,  dispense  with  an  actual  seizure  of 
the  goods,  and  if  he  does  so,  as  between  him  and  the  oflScer,  the 
levy  is  good :  Trovillo  v.  Tilford,  6  Watts  468. 

It  was  assumed  by  the  learned  judge  who  tried  the  case  below, 
that  the  object  of  the  condition  of  the  policy  was  to  protect  the 
company  from  a  change  in  the  possession  of  the  property  levied 
on ;  that  while  they  might  be  willing  to  insure  goods  in  the  pos- 
session of  Berger,  they  might  not  be  willing  to  continue  the  risk 
after  a  sheriflF's  oflScer  was  in  possession  of  them.  This,  it  is  sub- 
mitted, is  begging  the  question.  The  reason  suggested  may  have 
had  its  weight  in  inducing  the  insertion  of  the  clause  referred  to 
in  the  policies  of  many  of  the  insurance  companies ;  but  this  is 
mere  conjecture. 

Neither  is  this  rule  hard  upon  the  assured.  He  is  bound  by 
his  contract.  If  he  wishes  to  continue  his  insurance  after  a  levy, 
he  can  go  to  the  company  and  get  the  condition  waived,  upon  the 
payment  of  such  increased  premium  as  the  circumstances  of  the 
case  may  render  proper.  Or  he  can  withdraw  his  premium 
money  altogether  and  insure  elsewhere. 

Aubrey  H.  Smithy  for  defendant  in  error. — 1.  With  regard  to 
William  Hinkle's  testimony  as  to  what  Berger  said  to  him  in 
regard  to  the  sheriflF's  levy,  it  is  suflScient  to  say  that  Berger's 
declarations,  as  to  the  facts  accompanying  the  levy,  had  already 
been  given  in  evidence  without  objection.  The  question  rejected 
proposed  to  push  the  inquiry  into  a  vague  or  ignorant  discussion 
between  Berger  and  the  deputy  sheriff,  as  to  the  nature  of  the 
legal  act  performed  by  the  latter,  whict  would  have  been  im- 
proper: Summerset  v.  Adamson,  1  Bing.  73.  The  garnishee, 
immediately  after  examining  Hinkle,  produced  the  writs  oifi,  fa., 
and  the  deputies  of  the  sheriff  who  served  them,  to  show  all  that 
took  place  when  the  supposed  levy  was  made.  This  was  the  best 
evidence,  and  secondary  evidence  was  then  inadmissible :  Cutbush 
V.  Gilbert,  4  S.  &  R.  651. 

2.  The  levy  contemplated  by  the  clause  in  the  policy  of  insur- 
ance, is  an  actual  taking  possession  of  the  goods  of  the  insured. 
The  terms  of  the  policy  are  "levied  on,  or  taken  into  possession 
or  custody  under  any  proceeding  in  law  or  equity."  The  alter- 
natives here  seem  to  be  strict  equivalents. 
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3.  Neither  of  the  levies  attempted  to  be  made  on  the  property 
of  Berger  were  ever  completed.  It  is  not  pretended  that  the 
actual  possession  required  by  the  English  law,  was  ever  had  by 
either  of  the  officers.  Their  possession  was  constructive  only, 
which,  though  heretofore  tolerated  in  Pennsylvania,  has  been 
regretted :  Schuylkill  County's  Appeal,  6  Casey  358.  But  this 
species  of  levy  must  be  followed  up  within  a  reasonable  time  by 
the  actual  taking  of  possession :  Lowry  v.  Coulter,  9  Barr  349 ; 
Wood  V.  Vanarsdale,  3  Rawle  402.  The  latest  period  for  which 
is  the  return  day  of  the  writ :  Tr.  &  H.  Pr.  701.  It  does  not 
appear  to  be  settled  whether  or  not  a  constructive  levy,  as  allowed 
in  Pennsylvania,  can  be  made  effective  after  the  return  day : 
Duncan's  Appeal,  1  Wright  500.  The  return  day  of  the  writs 
was  the  first  Monday  of  July  1860.  The  execution  in  the  hands 
of  the  constable  bore  date  as  earlv  as  the  21st  July  1860.  No 
attempt  was  made  whatever  in  either  case  to  make  effective  the 
constructive  levy  either  before  or  after  the  return  day  of  the 
writs,  or  within  the  twenty  days  allowed  for  the  sale  of  the  goods 
on  the  constable's  execution.  A  sheriff  may,  from  motives  of 
humanity,  leave  goods,  particularly  household  furniture,  in  pos- 
session of  the  debtor,  in  confidence  that  they  will  be  forthcoming 
to  answer  the  exigency  of  the  writ,  and  this  constitutes  him  the 
bailiff  or  servant  of  the  sheriff:  Trovillo  v.  Tilford,  6  Watts  468, 
But  there  is  no  evidence  that  any  such  arrangement  was  made 
by  the  sheriff  with  Berger.  His  arrangements,  whatever  they 
were,  were  made  with  the  counsel  for  the  execution-creditors 
solely. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Strong,  J. — The  assignments  of  error  in  this  case  raise  but 
one  substantial  question,  and  the  answer  to  that  depends  upon 
the  proper  construction  of  the  eleventh  condition  of  the  policy 
of  insurance.  By  that  condition,  it  was  stipulated  that  the 
policy  should  cease  at  and  from  the  time  that  the  property 
thereby  insured  should  be  levied  on  or  taken  into  possession  or 
custody,  under  any  proceeding  in  law  or  equity.     The  evidence 

S'ven  on  the  trial  in  the  court  below,  established  beyond  contra- 
ction that,  after  the  policy  was  issued,  and  before  the  fire 
occurred,  execution  against  the  assured  had  been  placed  in  the 
sheriff's  hands,  and  that  the  sheriff's  officer,  with  the  writs,  had 
gone  to  the  store  where  the  insured  property  was,  and  there, 
with  the  goods  in  view  and  in  his  power,  maae  a  memorandum 
of  a  levy,  and  given  notice  thereof  to  the  defendants  in  the  exe* 
cutions.  The  goods  were  not  taken  into  the  custody  of  the 
officer ;  they  were  not  left  in  charge  of  a  watchman,  nor  was  the 
actual  possession  of  the  assured  disturbed. 

It  must  be  admitted  that  this  was  a  levy  upon  the  property. 
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Strictly,  it  is  true,  a  levy  is  actual  seizure ;  but  in  this  state  it 
has  been  held  that  if  the  officer,  with  the  goods  in  view  and 
within  his  power,  assert  that  he  makes  a  levy  upon  them,  his 
acts  are  equivalent  to  a  levy.  It  is  neither  for  him  nor  for  the 
debtor  to  deny  that  an  actual  seizure  has  been  made.  I  mean 
that  neither  against  the  creditor  nor  the  debtor  can  the  sheriff 
deny  a  levy,  nor  can  the  debtor  deny  it  against  the  claim  of  the 
officer.  But  is  merely  going  to  the  property  and  giving  notice 
of  a  levy  what  was  intended  in  this  policy  of  insurance  :  Was 
it  the  understanding  of  the  parties  that  the  policy  should  cease 
on  the  occurrence  of  an  act  done  by  a  third  party,  which  could 
not  increase  the  hazard  of  the  insurers,  nor  take  away  either  his 
power,  or  his  motives  for  preserving  the  property  from  destruc- 
tion by  fire  ?  We  think  not.  The  eleventh  condition  must  have 
been  attached  to  the  policy  for  at  least  some  supposed  substantial 
reason.  Its  purpose,  doubtless,  was  to  secure  the  company 
against  any  other  hazard  than  that  which  they  at  first  assumed. 
To  them  it  was  important  that  while  the  risk  continued,  the 

foods  should  not  be  taken  out  of  the  possession  of  the  assured. 
[is  character  for  care  and  caution  they  estimated  when  they 
took  the  risk,  and  he  was  interested  in  the  preservation  of  the 
property,  for  he  was  in  part  his  own  insurer.  They  could  not 
know  what  degree  of  watchfulness  would  be  bestowed  by  any 
officer  of  the  law  who  might  dispossess  the  assured.  Certainly  he 
would  not  have  the  same  motives  for  guarding  and  preserving 
the  property  which  the  owner  had.  It  is  easy,  therefore,  to  find 
a  reason  for  providing  against  an  involuntary  change  of  the 
actual  possession,  while  it  is  difficult  to  conjecture  what  possible 
injury  could  have  resulted  to  the  company  from  an  act  of  a 
sheriff's  officer,  which  left  the  possession  of  the  assured  all  undis- 
turbed. Giving,  then,  to  the  condition  a  reasonable  construction, 
such  as  it  may  be  supposed  was  intended  by  the  contracting 
parties,  the  phrases  "levied  on*'  and  "taken  into  possession  or 
custody,"  have  the  same  meaning.  The  latter  defines  the  former. 
Unless  it  be  so,  the  latter  expression  is  superfluous.  Certainly 
the  language  of  the  policy  admits  of  such  a  construction.  It  is 
consonant  with  what  may  be  supposed  to  have  been  the  intention 
•  of  the  parties,  and  even  if  the  construction  contended  for  by 
the  plaintiffs  in  error  were  equally  reasonable,  that  must  be 
adopted  which  is  most  favourable  to  the  assured,  as  was  said  in 
the  Western  Insurance  Co.  v.  Cropper,  8  Casey  351.  We  think, 
therefore,  the  District  Court  took  a  correct  view  of  the  policy, 
with  its  conditions,  and  that  none  of  the  assignmehts  of  error 
can  be  sustained. 

The  question  proposed  to  William  Hinkle,  the  witness,  was  of 
course  immaterial,  if  a  mere  levy,  without  taking  into  possession 
or  custody  the  insured  goods,  did  not  defeat  the  policy. 

Judgment  affirmed. 
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Wynkoop  versus  Wynk(X)p. 

Right  of  Widow  to  control  the  Disposition  o/ the  Remains  of  her  deceased  166  9H 

Hmhand,  ,     42^       293 

I  207         316 

1.  A  wife  has  do  right  or  control  over  the  body  of  her  deceased  husband      i  207        *318 
after  burial :  the  disposition  of  the  remains  of  the  deceased  belongs  thereafter 

exclusively  to  his  next  of  kin. 

2.  A  widow  filed  a  bill  in  equity  against  the  brothers  of  her  deceased 
husband,  and  his  mother  in  whose  cemetery  lot  he  was  buried,  to  obtain  the 
removal  of  the  body  to  another  cemetery,  claiming  her  right  so  to  do  as 
administratrix  and  as  widow.    Held, 

(1.)  That  her  duty  to  bury  the  body  of  the  deceased  terminated  with  the 
burial:  and, 
(2.)  That  as  widow  she  had  no  right  to  it,  after  the  interment. 

Appeal  from  the  Common  Pleas  of  Schuylkill  county. 
This  was  an  appeal  by  Angelina  C.  Wynkoop  et  al,  from  the 
decree  of  the  Common  Pleas,  enjoining  them  from  preventing  the 
removal  of  the  remains  of  the  late  Colonel  F.  M.  Wynkoop  from 
Mount  Laurel  Cemetery,  at  Pottsville,  to  the  Laurel  Hill  Ceme- 
tery, at  Philadelphia. 

The  case  was  this : — Colonel  Francis  M.  Wynkoop  died  sud- 
denly, from  an  accidental  gunshot  wound,  at  his  residence  at 
Valencia,  Schuylkill  county,  on  the  13th  of  December  1857. 
His  body,  very  shortly  after  his  decease,  was  removed  to  the 
residence  of  his  brother-in-law,  Thomas  1.  Atwood,  at  Pottsville, 
in  said  county,  and  from  thence  buried  in  Mount  Laurel  Ceme- 
tery, in  said  borough  of  Pottsville,  with  military  honours.  Colonel 
F.  M.  Wynkoop  had  commanded  a  regiment  during  the  Mexican 
war,  composed  in  part  of  volunteer  companies  from  Schuylkill 
county — and  those  whom  he  commanded,  together  with  those 
with  whom  he  served  in  Mexico,  so  far  as  practicable,  attended 
his  funeral,  and  formed  part  of  his  military  cortege.  The  blood 
relatives  of  said  deceased  were  desirous  that  the  funeral  should 
take  place  in  Pottsville,  and  the  remains  be  deposited  in  the  lot 
of  ground  in  the  Mount  Laurel  Cemetery,  owned  by  the  mother 
of  deceased ;  to  which  the  widow,  Mrs.  Anna  McK.  T.  Wynkoop, 
yielded  assent,  with  the  understanding,  as  she  claimed,  that  the 
body  might  afterwards  be  removed  to  Laurel  Hill  Cemetery,  near 
Philadelphia.  Some  time  after  the  burial  of  Colonel  Wynkoop, 
Mrs.  Anna  McK.  T.  Wynkoop,  without  holding  any  communica- 
tion on  the  subject  with  the  relatives  of  her  deceased  husband, 
made  some  arrangements  for  the  removal  of  the  body  to  Phila- 
delphia, which,  coming  to  the  ears  of  Mrs.  A.  C.  Wynkoop,  the 
mother  of  the  deceased,  she,  in  writing,  requested  Mr.  A.  C. 
Russell,  one  of  the  wardens  of  Trinity  Church,  Pottsville,  to 
forbid  any  trespass  or  opening  of  the  ground,  in  any  way,  in  her 
lot  in  Mount  Laurel  Cemetery,  without  the  written  order  of  her 
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daughter,  Mrs.  T.  I.  Atwood,  or  hor  son  John  E.  Wynkoop,  until 
further  notice  from  her.  Mr.  Russell,  in  consequence  of  this 
notice,  refused  to  deliver  the  key  of  said  cemetery  to  the  under- 
taker employed  by  Mrs.  Anna  McK.  T.  Wynkoop,  to  remove  the 
body  of  her  deceased  husband  to  Philadelphia.  In  consequence 
of  this,  Mrs.  Anna  McK.  T.  Wynkoop,  on  the  80th  day  of  No- 
vember, A.  D.  1858,  presented  her  bill  of  complaint  to  the  Com- 
mon Pleas  against  Angelina  Catharine  Wynkoop,  mother  of 
deceased ;  John  E.  Wynkoop,  brother ;  and  Anna  Wynkoop  At- 
wood, sister  of  the  same ;  and  the  husband  of  said  Anna,  Thomas 
I.  Atwood ;  and  the  rector,  churchwardens,  and  vestrymen  of 
Trinity  Church,  Pottsville,  in  which  she  set  forth  the  decease  of 
her  said  husband,  at  the  time  and  in  the  manner  before  stated. 
The  desire  expressed  by  the  said  Colonel  F.  M.  Wynkoop,  in  his 
lifetime,  to  be  buried,  after  death,  at  Laurel  Hill  Cemetery,  near 
the  monument  or  cenotaph  there  erected  to  the  memory  of  her 
father.  Major  Twiggs.  That  immediately  after  the  death  of  her 
husband,  Mr.  and  Mrs.  Thomas  I.  Atwood,  John  E.  Wynkoop, 
and  Captain  George  Wynkoop,  relatives  of  her  deceased  hus- 
band, arrived  at  her  residence,  and  entreated  her  to  allow  the 
deceased  to  be  buried  at  Pottsville,  which  she  refused  to  do,  in 
consequence  of  the  expressed  wish  of  her  husband,  in  his  life- 
time, to  be  buried  at  Laurel  Hill,  near  Philadelphia,  which  they 
met  by  the  diflSculty  in  making  the  arrangements  for  the  funeral 
in  Philadelphia.  That,  after  a  long  controversy,  in  order  to 
overcome  the  objections  of  complainant  to  the  burial  of  deceased 
in  Pottsville,  they  assured  her  that  she  should  be  permitted  to 
remove  the  remains  of  said  deceased  to  Philadelphia  whenever 
she  pleased  to  do  so,  provided  she  made  no  further  opposition  to 
the  burial  in  Pottsville;  that  Mr.  T.  I.  Atwood  and  John  B. 
Wynkoop  pledged  their  honour  to  this  effect,  and  that  they  would 
assist  complainant  in  the  removal  of  said  remains ;  and  took  a 
solemn  oath,  standing  by  the  side  of  the  corpse,  to  the  same  pur- 
port. That  Mrs.  Atwood,  who  was  present,  consented  to  the 
arrangement,  and  assured  complainant  that  her  husband's  word 
might  be  relied  on,  and  that  all  he  had  promised  would  be  per- 
formed. That  Mrs.  A.  C.  Wynkoop,  the  mother  of  deceased, 
who  had  arrived  at  Valencia  afterwards,  promised  to  the  same 
effect,  as  also  did  George  Wynkoop  and  wife,  and  Edward  Wyn- 
koop. That  in  accordance  with  such  promise,  the  remains  of 
Colonel  F.  M.  Wynkoop  were  temporarily  interred  in  a  certain 
lot  of  ground  in  Mount  Laurel  Cemetery  in  Pottsville,  to  which 
Mrs.  A.  C.  Wynkoop  holds  a  title  from  the  rector,  churchwardens, 
and  vestrymen  of  Trinity  Church,  Pottsville,  under  a  deed  which 
grants  to  her  and  her  heirs  and  family  the  exclusive  right  of 
burial  therein,  Ac.  That  notwithstanding  the  assurances  of  the 
relatives  of  her  deceased  husband,  complainant  believed  that 
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those  of  them  who  are  defendants  in  said  bill  were  combining, 
confederating,  and  contriving  to  wrong  her  by  refusing  to  allow 
her  to  remove  said  remains ;  and  that  she  believed  that  any  fur- 
ther attempt  on  her  part  to  remove  the  body  of  her  deceased 
husband  would  be  forcibly  resisted.  That,  as  widow  and  admin- 
istratrix of  her  deceased  husband,  she  has  the  legal  right  to 
remove  his  remains  to  Laurel  Hill  Cemetery,  near  Philadelphia. 
And,  after  praying  that  defendants  in  said  bill  should  be  required 
to  answer  all  matter  therein  set  forth,  prayed  that  the  court  may 
by  injunction  restrain  said  defendants,  either  directly  or  indi- 
rectly, by  legal  process  or  otherwise,  from  preventing  the  com- 
plainant in  the  removal  of  said  remains,  and  that  she  might,  by 
herself  or  her  agents,  have  full  ingress,  egress,  and  regress  to 
and  from  the  said  lot  of  ground  for  that  purpose. 

The  court  awarded  a  aubpcena  as  prayed  for  in  said  bill,  which 
was  regularly  and  duly  served  upon  the  defendants  therein 
named. 

The  rector,  churchwarden,  and  vestrymen  of  Trinity  Church, 
in  answer  to  the  bill,  say  that  a  deed  for  a  buriaMot  in  said 
cemetery  was  made  to  Mrs.  A.  C.  Wynkoop,  as  set  forth  in  said 
bill ;  that  Colonel  Francis  M.  Wynkoop  was  buried  therein  ;  and 
that  the  notice  referred  to  in  said  bill  was  served  upon  Edward 
Owen  Parry,  Esq.,  and  Mr.  Andrew  Russel ;  and  the  same  was 
shown  to  the  undertaker. 

Mrs.  Anna  M.  Atwood,  one  of  the  defendants,  by  answer  filed 
the  11th  day  of  March  1859,  admitted  the  death  of  her  brother, 
the  said  Colonel  F.  M.  Wynkoop,  as  set  forth  in  complainant's 
bill  of  complaint,  but  asserted  that  so  far  as  she  has  heard,  it 
was  not  true  that  her  deceased  brother  had  ever  in  his  lifetime 
expressed  a  wish  to  be  buried  in  Laurel  Hill  Cemetery,  near 
Philadelphia;  on  the  contrary,  she  had  frequently  heard  him 
say  that  his  wish  was  that  his  remains  should  be  buried  by  his 
regiment  (meaning  the  regiment  he  had  commanded  during  the 
Mexican  War)  the  large  proportion  of  whom  are  residents  of 
Schuylkill  county,  Pa.  That  she  does  not  know  that  Colonel  F. 
M.  Wynkoop  ever  during  his  lifetime  expressed  a  wish  to  be  buried 
at  Laurel  Hill  Cemetery ;  and  says  that  nothing  was  said  at 
Valencia,  while  the  body  remained  there,  of  any  such  wish  on 
the  part  of  her  deceased  brother.  That  the  said  Colonel  F.  M. 
Wynkoop  had  urged  upon  his  mother  during  his  lifetime  to  pur- 
chase a  lot  of  ground  in  Mount  Laurel  Cemetery,  and  that  par- 
tially in  pursuance  of  such  request  the  lot  of  ground  in  which 
his  remains  rest  was  purchased.  That  promises  had  been  made 
complainant  immediately  after  the  decease,  because  of  the  ner- 
vousness under  which  she  was  suffering  at  this  time,  rendering 
argument  or  opposition  useless.  That  the  most  unreasonable 
requests  were  made  by  her,  which  for  the  sake  of  soothing  her 
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and  allaying  her  excitement  were  concurred  in,  but  that  no  such 
oath  as  was  spoken  of  in  complainant's  bill  was  made  in  the 
presence  of  defendant,  nor  does  she  know  or  believe  that  such 
oath  was  ever  made  by  any  one.  Denied  that  any  promise  was 
made  in  her  presence  by  Mrs.  A.  C.  Wynkoop  to  the  effect  that 
the  remains  of  her  deceased  son  should  be  removed,  and  that  she 
did  not  believe  that  any  such  promise  was  made  by  her.  That  she 
does  not  know  that  Mrs.  Twiggs  made  any  objections  to  the 
funeral  taking  place  in  Pottsville,  or  that  she  had  asserted  that 
such  burial  there  was  only  temporary.  That  she  has  not  said 
that  her  brother's  widow  has  no  right  to  remove  her  husband's 
remains  from  Pottsville ;  such  right  depending  upon  the  decision 
of  the  court.  That  she  did  promise  complainant  to  aid  her  in 
the  procuring  the  removal  of  such  remains  from  Pottsville,  but 
that  such  assistance  has  never  been  asked  from  her,  nor,  so  far 
as  she  knows,  from  any  of  the  brothers  named  in  the  bill  of  com- 
plaint. That  without  consultation,  and  apparently  without  re- 
gard to  the  wishes  or  feelings  of  the  family  of  deceased,  com- 
plainant had  made  arrangements  for  the  removal  of  said  remains 
with  an  undertaker  of  the  borough  of  Pottsville.  That,  for  the 
purpose  of  avoiding  legal  proceedings  and  for  other  reasons, 
defendant  wrote  to  her  mother,  urging  her  to  permit  such  removal 
of  the  remains,  rather  than  there  should  be  a  public  dispute 
about  it ;  but  that  her  mother,  as  defendant  believes,  out  of  a 
sincere  regard  for  the  wishes  of  her  dead  son,  as  expressed  dur- 
ing his  life,  refused  to  do  so.  Denying  all  and  all  manner  of 
unlawful  combination,  &c.,  wherewith  she  is  in  said  bill  charged, 
and  asked  to  be  dismissed  from  court,  with  her  reasonable  costs 
and  charges. 

The  answer  of  Mrs.  A.  C.  Wynkoop,  the  mother  of  said  Fran- 
cis M.  Wynkoop,  sets  forth  the  fact  of  the  death  of  Francis  M. 
Wynkoop  on  the  13th  day  of  December  1857  ;  but  that  it  is  not 
true,  as  she  believes,  that  Francis  M.  Wynkoop  frequently  in  his 
lifetime  expressed  his  desire  to  be  buried  at  Laurel  Hill  Ceme- 
tery, near  Philadelphia ;  on  the  contrary,  so  early  as'  the  year 
1847,  the  following  passage  was  written  by  him  on  the  fly-leaf 
of  his  Bible,  when  he  was  in  command  of  his  regiment  in  Mexico, 
and  just  before  he  was  to  set  forth  upon  a  duty  which  he  regarded 
as  extremely  hazardous : — 

"  Mountain  Pass,  40  miles  from  Vera  Cruz.  Monday  evening, 
April  12th,  in  my  tent  at  Camp. 

"  Santa  Anna  is  within  40  miles,  with  15,000  troops.  I  go 
to  reconnoitre  to-morrow.  I  may  fall  then,  and  most  probably 
will  on  the  next  day.  I  care  but  little  where  my  bones  lie,  but 
have  an  idle  fancy  which  looks  beyond  dissolution,  and  points 
out  a  green  spot  in  the  cemetery  at  rottsville,  where  those  I  love 
might  raise  a  simple  stone,  and  visit  it  occasionally.   It  is  a  silly 
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thought,  but  it  is  written  here  because  I  like  the  recollections  it 
brings  forth.  I  remember  dear  Anna's  verses :  *  Let  Neddy  plant 
the  willow/  ic." 

That,  after  the  return  of  the  said  Colonel  Wynkoop  from  Mexico, 
defendant  has  heard  him  read  said  extract  from  his  Bible  to  com- 
plainant, seemingly  with  continued  recognition  of  the  wish  therein 
contained.  That  said  complainant  made  urgent  and  frequent 
importunities  to  said  F.  M.  Wynkoop  in  his  lifetime  to  purchase 
a  lot  of  ground  in  Laurel  Hill  Cemetery,  and  that  he  never  did 
purchase  a  lot  there  or  in  any  wav  comply  with  such  importu- 
nities, but  that  he  was  urgent  in  his  requests  to  defendant  to 
purchase  a  burial-lot  in  Pottsville  for  the  use  of  defendant  and 
her  children ;  and  that  the  lot  where  his  remains  now  rest  was 
purchased  in  accordance  with  his  wishes  and  the  wishes  of  her 
other  children,  and  conveyed  to  defendant  by  deed  dated  the  28th 
day  of  April,  A.  D.  1851.  That  defendant  has  frequently  heard 
the  said  F.  M.  Wynkoop,  since  the  above  entry  was  made  and 
after  his  marriage  with  complainant,  say  that  he  desired  to  be 
buried  by  his  regiment,  in  Pottsville,  and  has  never  heard  him 
express  or  intimate  a  wish  inconsistent  therewith.  Defendant 
further  says  that  she  has  been  informed  that  owing  to  the  ner- 
vous and  excited  state  of  said  complainant  after  her  husband's 
death,  that  in  order  to  pacify  her,  any  promises  were  made  com- 
plainant, however  unreasonable  such  requests  were,  and  however 
impossible  to  be  complied  with,  and  that  certain  of  the  relatives 
of  deceased  did  promise  complainant  to  assist  her  in  the  removal 
of  said  remains,  but  she  denied  that  she  at  any  time  or  in  any 
way  agreed  to  such  removal.  That  no  such  reason  as  the  desire 
of  deceased  to  be  buried  at  Laurel  Hill  was  mentioned  in  her 
hearing  at  any  time  during  the  preliminary  proceedings  to  his 
burial.  That  she  never  heard  it  stated  from  any  one,  before  she 
saw  the  fact  stated  in  such  bill  of  complaint,  that  it  was  con- 
templated to  place  his  remains  near  the  cenotaph  erected  to  the 
memorv  of  the  late  Major  Twiggs;  that  she  believes  that  deceased 
would  have  objected  to  such  an  arrangement,  in  his  lifetime,  as 
he  was  an  entire  stranger  to  Major  Twiggs.  That  she  never 
united  as  stated  in  said  bill,  in  a  promise  made  by  relatives  of 
said  deceased  that  such  burial  should  be  temporary.  That  she 
believes  no  notice  was  made  or  given  to  the  relatives  of  the  con- 
templated removal,  but  thftt  arrangements  were  made  with  an 
undertaker  in  Pottsville  to  dig  up  said  remains  from  their  rest- 
ing-place, and  remove  them,  like  a  bale  of  goods  or  merchandise, 
to  Philadelphia. 

That  it  is  true  that  she  is  the  owner  of  the  burial  lot  in  Mount 
Laurel  Cemetery,  in  Pottsville,  in  which  the  remains  of  her  de- 
ceased son  rest  (a  copy  of  her  deed  for  the  same  being  part  of 
her  answer),  and  she  claims  as  such  owner  that  she  has  tne  abso- 
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lute  and  unqualified  right  to  control  the  removal  of  the  remains 
deposited  therein,  and  to  prevent  said  lot  from  being  invaded  or 
disturbed  in  any  way,  and  that  she  is  advised  by  her  counsel 
that  no  power  is  vested  by  law  in  your  honours  that  would  autho- 
rize interference  with  her  rights  as  aforesaid,  and  she  respectfully 
submits  that  there  is  no  such  right  of  property  vested  in  the  said 
Anna  McK.  T.  Wynkoop,  as  widow,  as  would  enable  your  honours 
to  take  cognisance  thereof.  Nor  can  defendant  see  how  any  such 
right  belongs  to  complainant  in  the  capacity  of  administratrix, 
her  power  in  such  capacity  being  confined  by  law  (unless  specially 
enlarged)  to  the  personal  property  of  the  deceased,  whose  estate 
she  undertakes  to  settle.  And  then,  denying  all  unlawful  com- 
bination, asked  to  be  dismissed  from  court,  with  her  reasonable 
costs  and  charges. 

Testimony  was  taken  and  read  on  the  argument  in  the  court 
below,  and  on  the  5th  day  of  August  1861,  the  court  granted  an 
injunction  according  to  the  prayer  of  the  plaintiff  against  defend- 
ants on  the  1st  day  of  September  next  ensuing. 

Whereupon  the  case  was  removed  into  this  court,  as  above 
stated,  where  the  following  errors  were  assigned : — 

1.  The  court  erred  in  granting  the  injunction,  as  prayed  for 
by  complainant. 

2.  The  court  erred  in  not  dismissing  the  complainant's  bill, 
under  the  bill  and  answer  filed,  and  facts  in  evidence. 

H.  P.  Beweea  and  F.  W.  ffugheSy  for  appellants. — 1.  The  title 
of  appellant  to  burial  lots  No.  352  and  364  in  Mount  Laurel 
Cemetery,  Pottsville,  is  valid  and  exclusive,  and  can  only  be 
curtailed  or  defeated  by  her  own  acts,  of  which  there  is  neither 
proof  or  allegation. 

The  remedy  by  injunction  cannot  extend  to  a  party  who  shows 
no  right.  The  legal  right  to  remove  these  remains  is  averred  in 
the  bill,  but  unless  a  property  or  right  in  the  mortal  remains  of 
her  deceased  husband  is  shown,  she  cannot  enter  upon  the  grounds 
of  the  respondent  to  remove  them. 

There  is  no  right  of  property  in  such  remains,  from  their  very 
nature.  No  authority  for  such  claim  can  be  shown  in  any  civil- 
ized community  from  the  time  of  Adam.  But  there  are  laws  to 
secure  interments  and  maintain  their  inviolability  thereafter. 
Funeral  expenses  are  preferred  in  the  settlement  of  estates  of 
decedents — the  larceny  of  the  vestments  which  enclose  their 
remains  is  punishable  by  law,  on  complaint  of  the  executor  or 
administrator.  The  heir  has  a  property  in  the  monuments  and 
escutcheons  of  his  ancestors,  but  none  in  their  bodies  or  ashes : 
2  Bl.  Com.  429. 

2.  The  mother,  who  owned  these  lots,  could  have  maintained 
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a  civil  action  against  any  one  that  disturbed  remains  therein 
interred. 

3.  Nor  has  the  complainant  by  reason  of  the  alleged  promises 
of  the  respondents.  A  court  of  equity  will  not  seek  to  enforce 
rights  which  have  no  legal  existence,  nor  can  legal  rights  be 
acquired  by  an  agreement  in  relation  to  that  which,  in  contem- 
plation of  law,  has  no  value. 

In  an  action  by  the  widow  for  breach  of  this  agreement  or 
promise,  what  would  be  the  measure  of  damages  ?  But  there  was 
no  such  agreement,  as  the  testimony  abundantly  shows.  All 
injunctions  are  predicable  on  rights:  Stockdale  v.  Ullery,  1 
Wright  487 ;  Rhea  v.  Forsyth,  1  Id.  507.  See  also  the  Case  of 
Stephen  Girard's  Remains,  reported  in  the  P.  L.  Journal. 

Benj.  W.  Cumming^  for  appellee. — 1.  The  question  of  pro- 
perty in  the  remains  is  totally  irrelevant  to  the  real  question. 
If  a  dead  body  is  not  the  subject  of  property,  it  follows  that  no 
right  of  property  is  violated  by  a  lawful  disinterment.  The 
disinterment  of  a  corpse  without  authority,  might  be  an  indict- 
able offence,  as  amounting  to  a  public  misdemeanor,  irrespective 
of  any  question  of  property.  And  a  conspiracy  to  prevent  a 
burial  is  indictable  at  common  law,  and  for  the  same  reasons 
probably  a  conspiracy  to  prevent  a  lawful  disinterment  might  be 
held  an  indictable  offence.  See  note  Hood  on  Ex*rs.  35.  To 
inter  a  dead  body  is  not  to  treat  it  as  property.  No  right  of 
property,  therefore,  is  necessarily  claimed  or  exercised  in  the 
mere  change  of  burial-place.  Nobody  ever  supposed  that  to 
bury  the  deceased  in  a  manner  suitable  to  his  rank  and  circum- 
stances, which  is  among  the  rights  and  duties  of  an  administra- 
tor, is  associated  with  any  idea  of  property  in  the  corpse.  No  acts 
of  ownership  are  thereby  exercised.  Hence  the  idea  of  property 
in  the  remains  may  be  dismissed  as  irrelevant  to  the  true  question. 

2.  In  reply  to  the  second  branch  of  the  argument,  it  is  only 
necessary  to  remark  that  the  appellant  has  but  an  easement  in 
the  burial  lot,  the  legal  title  to  the  same  being  vested  in  the 
officers  of  the  corporation  of  Trinity  Church,  who  are  the  custo- 
dians of  the  cemetery,  and  make  no  objection.  No  injury  to  the 
exclusive  rights  of  burial  claimed  will  be  done  by  a  removal  of 
the  remains.  The  only  injury  will  be  to  the  asserted  right  of 
retaining  the  remains,  because  they  happened  to  be  deposited  in 
the  lot  of  ground  in  question  as  a  temporary  resting  place,  with 
a  reservation  of  the  right  of  removal,  agreed  to  and  acquiesced 
in  at  the  time  by  all  parties.  This  agreement,  on  the  part  of 
the  mother  and  collateral  relatives,  in  regard  to  the  future 
removal  of  the  remains,  was,  in  our  view  of  the  case,  wholly 
unnecessary,  as  the  authority  of  the  widow  and  administratrix 
is  ample  without  it.     The  right  and  duty  of  burial  is  in  the 
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administratrix.  This  is  in  accordance  with  all  authorities.  This 
right  appertained  to  her  oflSce  as  well  as  to  her  near  relation  to 
the  deceased.  To  select  a  spot  for  his  final  resting-place,  there- 
fore, is  necessarily  included  in  her  right  to  bury,  and  this  right 
can  neither  be  barred,  waived,  or  abandoned  by  a  temporary 
interment,  with  or  without  the  promises  of  the  relatives  on  the 
subject.  We  think  the  agreement  is  fully  proved  and  established. 
It  is  said  that  a  court  of  equity  will  not  enforce  an  agreement; 
relative  to  a  subject  which,  in  legal  contemplation,  has  no  value. 
This  must  refer  of  course  to  the  all-pervading  idea  of  property 
in  the  remains — not  to  the  independent  right  of  removal,  which 
is  of  inestimable  valtie  to  the  afflicted  widow.  The  value  of  the 
right  of  removal  to  the  administratrix  and  widow,  is  confounded 
with  the  idea  of  property  in  the  remains,  or  made  to  depend  on 
it,  a  fallacy  already  answered  by  showing  it  to  be  totally  discon- 
nected with  the  duty  of  burial.  It  is  urged  that  the  agreement  is 
nudum  factum^  and  not  legally  binding,  and  therefore  may  be 
violated  with  impunity.  If  the  complainant  stood  upon  the 
agreement  alone,  as  the  basis  of  her  right  of  removal  of  the 
remains,  she  might  answer  the  undue  advantage  sought  to  be 
taken  by  the  plea  of  nudum  pactum^  by  saying  that  courts  of 
equity  have  allowed  exceptions  to  the  rule  where  the  contract, 
although  voluntary,  is  deemed  to  be  founded  upon  a  meritorious 
consideration:  2  Story's  Eq.  783;  1  Id.  §  169;  Stockdale  v. 
Ullery,  1  Wright  486. 

The  defendants  below  have  confederated  together  to  prevent 
an  administratrix  and  widow  from  the  exercise  of  a  clear  legal 
right.  An  injunction  is  therefore  awarded  against  them  to 
restrain  their  acts,  and  protect  the  rights  of  complainant  in  a 
case  where  adequate  redress  at  law  is  unattainable.  Damages 
at  law  would  be  wholly  inadequate  to  the  vindication  of  com- 
plainant's rights.  See  Sheetz's  Appeal,  11  Casey  95.  If  the 
wishes  of  the  deceased,  expressed  in  his  lifetime,  are  to  rule  the 
case,  the  evidence  is  overwhelming  in  favour  of  the  complainant. 
But  the  superior  authority  of  the  mother  and  collateral  kindred 
is  urged  on  scriptural  grounds,  "bone  of  their  bone,"  &c.  This 
argument  is  conclusively  answered  in  Genesis  ii.  24 :  "  Therefore 
shall  a  man  leave  his  father  and  his  mother  and  shall  cleave  unto 
his  wife :  and  they  shall  be  one  flesh,** 

We  add  nothing  more  than  the  following  authorities  on  the 
subject  of  disinterment  to  show  its  lawfulness :  Tate  v.  The  State, 
6  Bl.  Ill ;  1  Sup.  U.  S.  Digest  359,  tit.  Burial  Grounds,  &c. ; 
also  1  Sup.  U.  S.  Digest  360,  pi.  5.  The  Girard  Case,  cited  by 
appellant,  is  not  adverse  to  us. 

The  opinion  of  the  court  was  delivered,  April  21st  1861,  by 
Read,  J. — So  universal  is  the  right  of  sepulture,  that  the 
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common  law,  as  it  seems,  casts  the  duty  of  providing  it,  and  of 
carrying  to  the  grave,  the  dead  body  decently  covered,  upon  the 
person  under  whose  roof  the  death  takes  place ;  for  such  person 
cannot  keep  the  body  unburied,  nor  do  anything  which  prevents 
Christian  burial;  he  cannot,  therefore,  cast  it  out,  so  as  to 
expose  the  body  to  violation,  or  to  offend  the  feelings  or  endanger 
the  health  of  the  living ;  and  for  the  same  reason,  he  cannot 
carry  the  dead  body  uncovered  to  the  grave :  Reg.  v.  Stewart, 
12  Ad.  &  Ellis  773  (40  E.  C.  L.  R.).  The  executor  or  adminis- 
trator must  bury  the  deceased  in  a  manner  suitable  to  the  estate 
he  leaves  behind  him,  and  such  funeral  expenses  are  placed,  by 
an  Act  of  Assembly,  in  the  first  class  of  preferred  debts.  Where 
the  body  is  decently  and  properly  buried  in  an  appropriate  place, 
such  as  a  family  vault,  or  burial  lot  in  a  churchyard,  in  or  near 
the  neighbourhood  of  the  residence  of  the  decedent,  it  would 
seem  that  all  was  performed  which  the  law  required  from  the 
living.  The  duty  of  the  executor  or  administrator  is  over,  and 
also  his  rights,  except  in  case  of  an  improper  interference  with 
the  grave,  the  body,  or  the  grave-clothes  of  the  deceased.  The 
claims  of  society  have  been  entirely  satisfied.  It  is  of  rare 
occurrence  that  any  dispute  arises  after  the  burial,  or  that  any 
case  has  been  submitted  to  a  court  for  its  decision.  The  law  of 
burial,  in  its  relations  to  the  place  of  interment  and  the  protec- 
tion of  the  dead  body,  was  discussed  at  great  length  by  the  Hon. 
Samuel  B.  Ruggles,  in  a  very  learned  report  to  the  Supreme 
Court  of  the  City  of  New  York,  in  the  matter  of  the  widening 
of  Beekman  street,  which  took  away  certain  vaults  for  the  burial 
of  the  dead,  and  required  the  disinterment  and  reinterment  in 
some  other  place  of  the  dead  bodies  contained  in  them.  Besides 
the  vaults,  the  bodies  contained  in  eighty  graves,  amounting  to 
about  one  hundred,  were  all  disturbed  and  removed  by  the 
church.  In  one  of  the  graves  lay  the  body  of  Moses  Sherwood, 
indicated  by  a  marble  head-stone  bearing  the  name  of  •'  Sher- 
wood.** His  daughter,  Maria  Smith,  acting  for  herself  and  her 
sister,  and  for  the  descendants  of  her  brothers  and  sisters,  five 
in  all  who  have  died,  claimed  that  the  remains  of  her  father  be 
reinterred  in  a  separate  grave  in  such  suitable  locality  as  she 
might  select,  that  the  existing  monument  be  erected  over  such 
grave,  and  that  the  necessary  expense  be  defrayed  out  of  the 
funds  in  court.  The  referee  was  of  opinion  that  the  claim 
should  be  allowed,  and  submitted  to  the  court  certain  conclusions 
of  which  the  second  and  third  wer^  as  follows :  "  2.  That  the 
right  to  bury  a  corpse  and  to  preserve  its  remains,  is  a  legal 
right  which  the  courts  of  law  will  recognise  and  protect.  8.  That 
such  right,  in  the  absence  of  any  testamentary  disposition,  belongs 
exclusively  to  the  next  of  kin." 
After  hearing  counsel  upon  the  report,  the  court  confirmed  it 
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in  all  respects,  awarding  JlOO  to  Maria  Smith,  as  next  of  kin 
of  Moses  Sherwood,  directing  her  with  that  sum  to  reinter  his 
remains,  and  erect  at  his  grave  the  monument  taken  in  widening 
the  street,  and  declaring  her  entitled  to  the  possession  of  the 
remains  and  of  the  monument  for  that  purpose :  4  Bradford's 
Reports,  Appendix  503,  532. 

Colonel  Francis  M.  Wynkoop  died  suddenly,  from  an  accidental 
gunshot  wound,  at  his  residence  at  Valencia,  Schuylkill  county, 
Pennsylvania,  on  Sunday  the  13th  day  of  September  1857,  and 
was  buried  in  the  course  of  the  week  in  the  burial  lot  of  his 
mother,  Angelina  C.  Wynkoop,  in  the  Mount  Laurel  Cemetery, 
belonging  to  the  rector,  churchwardens,  and  vestrymen  of  Trinity 
Church,  rottsville,  in  the  said  borough  of  Pottsville,  with  military 
honours,  the  deceased  having  served  in  Mexico,  in  command  of 
a  volunteer  regiment  principally  raised  in  Schuylkill  county. 
Some  days  afterwards  his  widow  took  out  letters  of  administra- 
tion in  Schuylkill  county  upon  her  husband's  estate.  On  the 
10th  of  November  1858,  in  pursuance  of  the  orders  of  his  widow, 
the  complainant,  an  undertaker,  called  on  one  of  the  church- 
wardens for  the  key  of  the  cemetery,  in  order  to  take  up  and  re- 
move the  remains  of  her  husband  to  Laurel  Hill  Cemetery,  near 
Philadelphia,  which  was  refused,  in  consequence  of  a  notice  from 
the  mother  and  next  of  kin  of  the  decedent,  and  in  whose  lot  he 
was  buried. 

On  the  30th  of  the  same  month,  the  widow,  in  her  own  right 
and  as  administratrix,  filed  a  bill  in  equity  in  the  Court  of  Com- 
mon Pleas  of  Schuylkill  county,  against  Angelina  C.  Wynkoop 
(the  mother),  John  E.  Wynkoop  (a  brother),  Anna  M.  Wynkoop 
(a  sister),  Thomas  J.  Atwood,  and  the  rector,  churchwardens, 
and  vestrymen  of  Trinity  Church,  Pottsville,  praying  an  injunc- 
tion commanding  the  mother  and  the  said  corporation  to  permit 
the  plaintiff  and  her  agents  to  remove  the  body  of  the  deceased. 
Upon  the  hearing  on  bill,  answers,  and  proofs,  the  court  below 
decreed  that  an  injunction  be  issued  according  to  the  prayer  of 
the  plaintiff  against  the  defendants,  from  which  an  appeal  was 
taken  by  the  mother,  Angelina  C.  Wynkoop. 

The  bill  asserts  a  fixed  legal  right  in  the  plaintiff  in  two 
capacities :  1st,  as  administratrix ;  2d,  as  widow.  As  to  the  first, 
the  absolute  duty  to  bury  terminated  with  the  burial,  and  no  sub- 
sequent expenses  would  be  a  legal  charge  upon  the  estate  of  the 
decedent,  whether  solvent  or  insolvent.  2.  As  widow,  in  this 
case  she  would  appear  to  h^ve  no  rights  after  the  interment 
Suppose  a  woman  has  had  three  husbands,  who  have  all  died 
leaving  her  a  widow  (8  Rawle  304),  is  she  to  be  burdened  with 
the  duty  and  vested  with  the  charge  of  their  three  bodies  against 
the  expressed  wishes  of  the  blood  relations  and  next  of  kin  of 
each? 
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But  it  is  said  there  was  an  agreement  or  promise  made  by  all,  or 
some  of  the  relatives  of  Colonel  Wynkoop  to  the  plaintiff,  when 
she  was  evidently  labouring  under  great  mental  excitement, 
almost  amounting  to  insanity,  in  order,  as  it  would  appear,  to 
restore  her  to  a  state  of  comparative  calmness.  The  appellant, 
in  her  answer,^ says,  "said  complainant  asserted  that  the  body 
of  said  F.  M.  Wynkoop  should  never  be  buried  at  all,  but  that  it 
ever  should  remain  with  her."  Her  nerves  were  wrought  up  to  the 
highest  state  of  excitement,  and  consequently  her  reason,  for  the 
time,  was  almost  shattered.  The  appellant  most  positively  denies 
that  she  ever  made  any  such  promise  or  agreement,  and  the  evidence 
in  the  cause  does  not  prove  her  positive  and  unqualified  assertion 
to  be  untrue.  This  ground  therefore  fails,  and  the  right  of  the 
appellant  is  founded  upon  her  position  as  mother  and  next  of 
kin.  Besides  the  fact  that  the  body  of  her  son  is  deposited  in 
her  burial-place  in  consecrated  sround,  and  that  he  was  buried 
with  the  ceremonies  of  the  church  and  with  the  honours  of  war, 
is  sufficient  to  justify  us  in  refusing  permission  to  a  removal 
under  the  circumstances. 

We  do  not  think  the  present  case  calls  for  the  interference  of 
a  court  of  equity,  and,  therefore. 

It  is  ordered,  adjudged,  and  decreed  that  the  decree  of 
the  Common  Pleas'  of  Schuylkill  county  be  reversed, 
and  the  bill  be  dismissed. 
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Wadhams  verstis  The  Lackawanna  and  Bloomsburg  \m  m 
Railroad  Company.  j^^ 

Bond  of  Railroad  Company  as  Security /or  Damages,  includes  Damages  42  303 
/or  Location  and  Construction, —  What  is  implied  hy  Tender  o/  Bond^  __?_9-l^i 
and  Approval  o/  Sureties. 

1.  A  bond  filed  by  a  railroad  oompanv  when  locating  th^ir  road  is  a  security 
for  all  damages  that  may  occur  from  the  construction  also :  both  are  but  one 
injury,  and  a  bond  filed  for  one  is  therefore  a  security  for  all. 

2.  The  offer  of  a  bond  by  a  railroad  company  is  an  assertion  by  one  of  the 
parties  that  thev  cannot  agree  upon  the  damages  caused  to  the  property  of  the 
landowner :  and  the  action  of  tne  court  approving  the  sureties  and  directing 
the  bond  to  be  filed,  involves  an  adiudication  that  everything  had  been  done 
to  entitle  the  company  to  have  the  bond  filed. 

£rror  to  the  Common  Pleas  of  Luzerne  county. 

This  was  an  action  of  ejectment,  brought  January  Ist  1857,  by 
Samuel  Wadhams  against  The  Lackawanna  ana  Bloomsburg 
Railroad  Company,  to  recover  possession  of  seventy-six  and  six- 
tenths  perches  of  land  in  Plymouth  township,  occupied  by  a 
portion  of  the  road  of  defendant. 
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In  1852  an  Act  of  Assembly  was  passed,  and  in  March  1853  a 
charter  was  obtained  incorporating  the  Lackawanna  and  Blooms- 
burg Railroad  Company. 

Sometime  in  the  year  1854  a  survey  was  made  for  the  location 
of  the  railroad,  but  precisely  when  it  was  made,  or  by  whom, 
does  not  appear. 

On  the  3d  of  November  1854,  a  damage  bond  was  tendered  to 
Mr.  Wadhams,  and  at  the  same  time  a  notice  was  served  on  him 
that  on  the  15th  instant  the  bond  would  be  presented  to  the 
Court  of  Common  Pleas,  &c.  Exceptions  were  presented  to  the 
court,  and  filed,  on  the  part  of  Mr.  Wadhams  against  the  pro- 
priety and  regularity  of  the  bond,  which  were  overruled  by  the 
court,  the  sureties  were  approved  of  by  the  court  and  the  bond 
filed. 

Nothing  further  was  done  in  the  premises  until  the  15th  August 
1855,  when  additional  exceptions  were  filed,  on  the  part  of  Mr. 
Wadhams,  to  the  bond  and  the  proceedings  under  it,  with  an 
application  to  strike  oif  the  bond,  which  the  court  in  a  written 
opinion  refused  to  do. 

Sometime  in  November  1855,  the  company  took  possession  of 
the  land,  and  commenced  grading  the  road.  On  the  1st  day  of 
January  1857  this  ejectment  was  brought  by  Mr.  Wadhams.  On 
the  6th  of  April  1857,  at  the  instahce  of  the  defendant,  the  court 

¥  ranted  a  rule  on  the  plaintiff,  in  the  case  of  No.  72  January 
erm  1855  (the  docket  number  of  filing  the  bond),  to  show  cause 
why  the  description  of  land  may  not  be  amended  in  accordance 
with  facts. 

On  the  30th  October  1858,  on  motion  in  open  court,  the  de- 
fendant was  permitted  by  the  court  to  withdraw  the  application 
to  amend  the  bond.  On  the  11th  of  January  1860,  the  cause 
came  on  for  trial,  when  the  plaintiff  asked  the  court  to  charge 
the  jury : — 

1.  That  the  bond  filed  in  this  case  was  not  conditioned  as  the  Act 
of  Assembly  requires,  because  it  provides  only  for  the  damages 
sustained  by  the  location  of  the  road.  It  should  have  covered 
the  damages  arising  from  the  construction  of  the  road. 

2.  There  is  no  evidence  of  any  attempt  by  the  company  to 
settle  and  agree  upon  the  damages  with  the  plaintiff  before  enter- 
ing upon  his  land,  and  before  the  filing  the  bond  in  this  case.  A 
fair  and  bond  fide  attempt  to  settle  must  be  made  by  the  com- 
pany before  they  had  a  right  to  tender  a  bond  to  Mr.  Wadhams, 
or  to  file  it  in  the  Court  of  Common  Pleas,  and  before  any  entry 
can  be  legally  made  upon  the  land  to  occupy  it  for  the  construc- 
tion of  the  road.  And  no  evidence  has  been  presented  to  show 
that  the  company  made  or  took  the  preliminary  steps  required 
by  law  in  order  to  appropriate  the  land  for  a  road. 

3.  The  plaintiff  can  be  divested  of  his  land  only  by  a  strict 
compliance  with  the  terms  of  the  Act  of  Assembly  on  the  part 
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of  the  defendants  in  order  to  appropriate  it  for  a  road.  Until 
this  is  done  the  defendants  cannot  set  up  any  legal  defence 
against  the  plaintiff's  recovery  in  this  case. 

4.  Upon  the  whole  evidence  in  this  case  the  plaintiff  is  entitled 
to  recover. 

The  defendants  also  requested  the  court  to  charge : — 

1.  That  the  attempt  to  agree,  the  character  of  the  bond,  and 
all  the  proceedings  preliminary  to  the  building  of  the  railroad, 
are,  so  far  as  regards  the  present  action,  in  the  nature  of  re$ 
adjudieatay  and  cannot  be  collaterally  inquired  into. 

2.  That  where  a  remedy  is  provided  by  statute,  and  the  parties 
have  proceeded  under  it  as  in  the  ease  of  the  proceedings  upon 
the  bond,  the  remedy  must  be  continued,  and  neither  party  can 
resort  to  another  form  of  proceedings,  and  that  therefore  the  de- 
fendants are  entitled  to  a  verdict. 

3.  The  defendants  having  located  their  road  upon  the  plain- 
tiff's land,  filed  this  bond,  and  procured  the  decree  of  the  court 
as  to  its  sufficiency,  cannot  resort  to  a  remedy  by  ejectment. 

4.  That  under  the  statute  the  filing  of  a  bond  bv  the  defend- 
ants creates  a  legal  inference  of  an  inability  of  the  parties  to 
agree  as  to  the  amount  of  damages. 

5.  That,  under  all  the  evidence  in  the  case,  the  defendants  are 
entitled  to  a  verdict. 

The  court  below  (Conyngham,  P.  J.)  charged  in  substance  as 
follows : — 

"  The  plaintiff  has  shown  title  to  the  land,  as  is  conceded,  and 
must  recover  in  this  suit,  unless  something  else  will  prevent  it. 

^^  The  defendants,  not  denying  the  original  title  of  the  plaintiff, 
claim  that  they  legally  occupy  the  ground  for  the  purposes  of 
their  railroad,  and  are  thus  in  possession ;  and  the  only  question 
before  us  is,  whether  they  have  the  right  so  to  do,  and  can  legally 
claim  the  possession  of  it. 

"  The  defendants  claim,  that  under  authority  constitutionally 
vested  in  the  legislature,  to  take,  when  necessary,  the  lands  of 
an  individual,  for  public  purposes,  upon  tendering  proper  com- 
pensation therefor,  or  securing  the  owner  for  such  compensation, 
with  means  provided  for  ascertaining  the  amount  of  his  proper 
demand,  for  thus  taking  his  property  and  transferring  his  enjoy- 
ment of  it  to  the  company,  they  have  lawfully  taken  possession 
of  the  piece  of  land  in  dispute,  having  first,  in  pursuance  of 
the  provisions  of  law,  tendered  to  the  plaintiff,  and  filed  in  this 
court,  for  his  protection  and  use,  a  bond  securing  to  him  the 
value  of  the  property  taken,  with  damages  thereby  incurred,  and 
that  thereby  the  right  to  occupy  the  land  for  their  road  purposes 
has  become  vested  in  them.  If  this  be  so,  the  plaintiff  cannot 
recover  here. 

'<  On  the  19th  of  February  1849,  the  General  Bailroad  Law  of 

6  Wr.— 20 
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our  state  was  passed,  and  by  Act  of  6th  April  1852,  authority 
was  given  to  charter  the  Lackawanna  and  Bloomsburg  Railroad 
Company,  "  with  all  the  powers,  and  subject  to  all  the  restric- 
tions, of  the  above-mentioned  general  act."  Under  this  authority, 
on  the  24th  of  March  1853,  the  governor  of  the  state  duly  issued 
a  charter  and  letters  patent  to  this  company,  and  thus  gave  them 
legitimate  existence. 

"By  the  10th  section  of  the  general  act,  full  power  was  given 
to  the  company,  by  their  officers,  engineers,  agents,  &c.,  to  enter 
upon  and  take  the  necessary  land,  &c.,  but  it  is  also  provided, 
that  before  appropriating,  that  is,  entering  upon  and  taking  such 
possession,  they  shall  make  ample  compensation  to  the  owners, 
or  tender  adequate  security  therefor. 

"  By  the  5th  section  of  the  Act  of  1852,  authorizing  the  charter 
of  this  present  company,  a  mode  is  provided  for  ascertaining  this 
compensation,  and  properly  securing  the  payment  of  it,  viz., 
according  to  the  provisions  of  the  2d  section  of  an  act  relating 
to  the  Pennsylvania  Coal  Company,  passed  the  7th  March  1849, 
P.  L.  135. 

**  The  defendants  contend  now,  that,  before  taking  the  land 
occupied  by  them,  they  did  pursue  the  provisions  of  tnis  section 
so  as  to  secure  to  the  plaintiff  proper  compensation. 

"  They  produce,  and  give  in  evidence,  a  bond,  dated  October 
20th  1854,  filed  in  this  court  November  20th  of  the  same  year, 
proved  by  undisputed  testimony,  to  have  been  previouslv  tendered 
to  the  plaintiiT,  and  refused  by  him,  and  at  the  time  of  the  order 
of  filing,  made  by  this  court,  the  sufficiency  of  the  sureties  having 
been  approved  by  us.  This  bond  is  produced  in  evidence,  but 
various  objections  against  its  effect  and  validity  are  advanced  by 
the  counsel  of  the  plaintiff  in  the  course  of  their  arguments,  and 
in  the  points  upon  which  we  are  requested  to  charge. 

"  [We  read  the  plaintiff's  first  point,  and  say  we  do  not  so  con- 
strue the  bond.  The  words  of  the  condition,  in  our  opinion,  as 
expressed  at  the  time  of  its  being  filed,  and  now  again  re-ex- 
pressed, will  cover  any  damages  which  may  be  assessed  under 
the  provisions  of  the  Acts  of  Assembly  already  cited. 

"  The  term  location  will  cover  the  construction  of  the  road, 
and  all  incidental  damages ;  an  equally  comprehensive  meaning 
being  given  to  the  term  in  the  10th  section  of  the  General  Rail- 
road Law  of  1849. 

"  We  also  say  that  the  amount  of  damages,  under  the  terms 
of  the  condition,  may  be  recovered  by  action  upon  the  bond, 
whether  it  exceed  the  penalty  of  the  bond  or  not. 

"In  receiving  such  bonds,  and  approving  of  them,  we  did  not 
regard  the  amount  of  the  penalty  as  so  important  as  it  otherwise 
might  have  been,  but  for  the  special  clause  in  the  condition. 

"  According  to  the  evidence,  the  reference  and  description  of 
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the  third  piece  of  land  mentioned  in  the  bond  applies  to  the  land 
now  in  dispute  upon  which  the  road  is  located. 

"  It  is  objected,  however,  that  the  reference  is  too  vague,  inas- 
much as  it  does  not  describe  the  exact  land,  or  over  what  part 
of  the  land  the  road  is  intended  to  be  located,  or  how  or  in  what 
manner  the  road  will  be  made. 

"  We  cannot  sustain  these  objections,  so  as  to  avail  the  plain- 
tiff in  the  present  suit.] 

"  There  is,  however,  one  objection  to  proceedings  connected 
with  the  filing  of  the  bond,  and  the  effect  of  such  filing,  which  is 
worthy  of  most  particular  inquiry  and  consideration. 

"  This  is  raised  by  the  second  point  of  the  plaintiff,  which  we 
read,  and  say  that  such  an  attempt  to  settle  must  be  first  made 
as  therein  stated  is  correct. 

"  Whether  there  be  evidence  or  not  of  this,  as  the  case  now 
stands,  or  whether  it  should  have  been  particularly  proved  now, 
are  other  questions. 

"  There  is  no  direct  evidence  now  shown  of  any  such  attempt, 
but  the  defendants  contend  that,  under  the  other  proceedings 
shown  to  us  here,  it  is  now  to  be  presumed  and  inferred. 

"The  bond  was  tendered  to  Mr.  Wadhams,  who  refused  to 
receive  it,  oh  some  objections  to  the  amount  of  the  penalty. 

"  Notice  was  then  served  upon  him  under  the  rule  established 
in  our  court  for  such  cases,  to  appear  before  us  on  a  day  certain, 
when  the  bond  would  be  presented  to  the  court  for  their  legiti- 
mate action  under  the  Act  of  Assemblv.  Mr.  Wadhams,  at  such 
time,  appeared  by  his  counsel,  and  the  case  was  postponed  to 
another  day,  when  the  order  of  the  court  was  made,  overruling 
objections,  approving  of  the  sureties,  and  directing  it  to  be  filed. 
This  we  consider  *  approving  of  the  security,'  required  by  the 
act. 

"  The  objections  advanced,  then,  by  Mr.  Wadhams,  as  appears 
by  the  record,  were  only,  first,  because  the  bond  is  no  Uen  on 
the  estate ;  and,  second,  because  the  company  had  no  legal  ex- 
istence, and  had  no  right  to  take  private  property.  Both  of 
these  reasons  were  overruled  by  the  court,  and,  tne  security  being 
considered  suflBcient,  the  bond  was  ordered  to  be  filed.  Mr. 
Wadhams  made  no  objections  at  the  time  of  the  tender,  or  here 
in  court,  at  such  time  of  hearing,  so  far  as  now  appears,  of  any 
neglect  in  not  previously  endeavouring  to  procure  an  agreement 
on  the  subject  of  damages. 

^^  Nothing  appears  to  have  been  said  on  this  subject  until  some 
nine  months  afterwards,  when  he  filed  additional  objections  to 
the  bond,  which  the  court  then  overruled  as  out  of  time,  and  too 
late. 

"  It  is  very  manifest  that  the  court  should  not  have  permitted 
this  bond  to  have  been  filed,  and  thus  taken  jurisdiction  of  the 
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matter  without  some  evidence,  either  by  direct  proof,  or  the 
express  or  implied  admission  of  the  parties,  or  other  circum- 
stances of  a  previous  inability  to  procure  this  amicable  arrange- 
ment. We  now  consider,  however,  that  in  this  collateral  pro- 
ceeding, we  must  hold  it  as  a  necessary  presumption  and  inference 
that  such  preliminary  agreement  to  settle  was  attempted,  and 
could  not  be  made. 

"  It  was  the  decree  and  order  of  a  court  over  a  subject,  when 
they  had  jurisdiction,  when  the  facts  were  properly  proved. 

"  It  might  have  been  more  accurate  to  require  the  filing  of  a 

Setition  and  deposition  as  to  such  facts,  but  when  the  matter  was 
one,  upon  motion,  and  the  parties  upon  notice  appeared,  took 
action  in  the  case  without  any  objection  on  this  ground,  the  same 
court,  in  a  collateral  proceeding,  of  an  entirely  different  kind, 
cannot  examine  their  former  action,  but  must  presume  all  things 
then  to  have  been  rightly  done. 

"  The  bond  is  certainly  good  against  the  company,  and  the 
sureties  in  any  suit  upon  it.  They  would  be  estopped  from  alleg- 
ing such  a  defence,  and  we  cannot  hold  that  the  other  party  who, 
upon  notice  appeared,  and  had  his  day  in  court  at  the  time  of 
filing  the  bond,  and  permitted  that  to  be  done  without  then  sug- 
gesting the  present  objection,  can  do  it  upon  his*  part  in  an 
adverse  suit  of  a  difierent  character,  brought  about  three  years 
after  the  original  order  was  made,  and  after  the  company  had 
principally  constructed  their  road. 

"A  contrary  ruling  might  be  attended  with  very  great  evil. 
.    "  Suppose  that  a  company  employ  a  general  agent  to  effect 
compromises,  who  fails  in  many  cases  to  agree  with  parties,  and 
bonds  are  filed  upon  notice,  and  without  objection,  the  company 
carry  on  to  completion  their  road. 

"Either  from  doubt  of  recovering  damages,  or  from  some  other 
reason,  some  parties  leave  their  cases  undisposed  of,  and  the 
employed  agent  suddenly  dies*  Unless  we  give  the  force  of 
final  action  to  the  preliminary  proceedings,  as  now  suggested, 
and  hold  that  the  company  are  not  bound  to  make  proof  of  such 
early  step  in  their  course  in  collateral  matters,  the  road  might 
be  completely  destroyed,  unless  the  court,  by  exercising  a 
greater  power  of  arbitrary  and  extraordinary  construction,  should 
stay  the  execution  of  a  verdict  until  the  company  renew  their 
proceedings. 

"  We  think  it  safer  to  infer,  from  the  conduct  of  the  parties, 
facts  which  will  supersede  such  a  technical  objection  as  the  pre- 
sent, made  at  so  late  a  period,  when  all  legal  rights  are  fully 
protected,  than  to  leave  at  the  hazard  of  the  discretion  of  any 
court,  action  necessary  only  in  extraordinary  cases,  to  save 
parties  and  the  public  from  serious  injury  and  great  inconveni- 
ence.   We  think,  too,  that  the  reasoning  of  the  court,  in  the 
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case  of  Taylor  v.  Clemson,  3  Eng.  Railw.  Gases  50,  sustains  this 
view  of  the  case,  and  meets  our  own  judgment,  and  therefore 
we  refuse  to  charge  to  second  point  of  the  plaintiff  in  the  affirma- 
tive. 

"  The  general  doctrine  of  the  plaintiff's  third  point  is  correct, 
but,  in  our  view  of  the  case,  we  cannot  draw  the  inference  stated 
in  the  point. 

"  The  general  charge  answers  the  first,  second,  third,  and  fourth 
points  of  the  defendant.  The  last  point  is  answered  in  the  nega- 
tive, and  the  last  point  of  the  defendant  in  the  affirmative.  This 
cause  is  an  important  one.  The  rights  of  the  plaintiff  to  receive 
compensation  for  the  land  taken  for  the  road  are  fully  secured 
by  the  bond  as  filed.  We  have  already  said  in  any  such  issue, 
the  defendant  could  raiaa  no  objection  to  the  validity  of  the  pro- 
ceeding. If,  under  such  circumstances  as  appear  in  the  present 
case,  the  plaintiff  can  recover  the  land  claimed,  and  take  one 
link  out  of  this  valuable  and  important  chain  and  line  of  im- 
provement, it  must  be  so  said  by  the  Supreme  Court,  instructing 
us  that  our  views  are  erroneous. 

^'  There  are  no  facts  affecting  the  issue  here  in  dispute,  and 
under  the  views  we  have  thus  set  forth  we  say  that  your  verdict 
should  be  rendered  for  the  defendants,  which  charge  the  plaintiffs 
request  may  be  reduced  to  writing,  and  filed  of  record  for  excep- 
tion, which  is  done."] 

Under  these  instructions,  there  was  a  verdict  and  judgment 
for  the  defendant.     The  case  was  thereupon  removed  into  this 
court,  where  so  much  of  the  charge  of  the  court  as  is  printed^ 
above  in  brackets,  was  assigned  for  error. 

ffakesy  Shoemaker^  and  TTadAam^,  for  plaintiff  in  error. 

Stanly  Woodward^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Strong,  J. — The  objections  urged  against  the  charge  of  the 
court  in  this  case  are  hyperoritical  in  a  supereminent  degree. 
They  indicate  clearly  that  whatever  other  object  the  plaintiff  in 
error  may  have  in  view,  he  is  not  now  seeking  compensation  for  an 
injury  received.  Technical  and  formal,  not  affecting  in  the  least 
the  merits  of  his  controversy  with  the  defendants,  if  sustained 
they  could  not  further  the  ends  of  justice,  or  benefit  the  plaintiff 
himself. 

It  is  first  contended  that  the  bond  of  the  defendants  and  their 
sureties  was  not  the  adequate  or  sufficient  security  which  the  law 
required  them  to  give  before  entering  upon  the  land  of  the  plain* 
tiff,  locating  and  constructing  their  railroad.  It  is  said  it  was 
not  conditioned  as  the  Act  of  Assembly  required,  because  it  pro* 
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vided  only  for  the  damages  sustained  in  consequence  of  the  loca- 
tion of  the  road,  whereas  it  should  have  covered  the  damages 
arising  from  the  construction,  and  the  court  is  complained  of  for 
construing  it  comprehensive  enough  to  include  both.  It  bound 
the  obligors  in  a  penalty  conditioned  for  the  payment  to  the 
plaintiff  of  such  amount  of  damages  as  he  should  be  entitled  to 
receive  in  consequence  of  the  location  of  the  said  road,  after  the 
same  should  have  been  agreed  on  by  the  parties  on  appeal  by 
and  under  the  provisions  of  the  Acts  of  Assembly  in  such  cases 
made,  whether  the  same  exceed  the  amount  of  the  penalty  in  the 
bond  mentioned  or  not.  The  court  below  held,  and  with  obvious 
correctness,  that  the  bond  covered  all  the  damages  which  the 
plaintiff  under  any  circumstances  could  recover.  The  legislature 
made  no  attempt  to  distinguish  between  .damages  caused  by  the 
location  and  those  caused  by  the  construction  of  the  railroad.  It 
is  one  injury.  Where  the  railroad  has  been  located,  the  land  has 
been  taken  and  appropriated  for  the  public  use,  the  right  of 
the  landowner  to  sue  for  his  damages  is  complete,  and  he  may 
recover  all  which  may  be  caused  by  the  location,  and  by  the  sub- 
sequent construction.  He  can  have  but  one  action.  The  dam- 
ages cannot  he  severed,  and  security  for  one  is  therefore  security 
for  all :  Neal  v.  The  Pittsburgh  and  Connellsville  Railroad  Com- 
pany, 2  Grant's  Cases  137. 

It  is  next  insisted  that  there  was  no  evidence  of  any  attempt  by 
the  defendants  to  settle  with  the  plaintiff,  and  agree  upon  the 
damages  before  they  entered  upon  his  land  and  before  they  filed 
the  bond  given  as  a  security.  Hence  it  is  inferred  that  the 
tender  of  the  bond,  and  the  filing  of  the  same,  was  unauthorized 
by  law,  and  that  the  defendants  were  not  empowered  to  appro- 
priate the  land  for  the  said  road. 

Though  the  Acts  of  Assembly  do  not  in  terms/ require  any 
attempt  to  make  a  settlement  before  a  tender  of  a  bond  or  filing 
it  in  the  Common  Pleas,  it  is  perhaps  a  just  inference  from  their 
language  that  there  should  be  some  evidence  of  inability  of  the 
parties  to  agree  before  the  court  should  undertake  to  pass  upon 
the  security  offered.  But  the  very  offer  of  a  bond  is  an  assertion 
by  one  of  the  parties  that  they  cannot  agree,  and  it  is  in  itself 
some  proof  of  such  inability,  for  without  the  consent  of  both  such 
an  agreement  cannot  be  made.  And  if  it  were  not  so,  the  action  of 
the  court  approving  the  sureties,  and  directing  the  bond  to  be 
filed,  involves  an  adjudication  that  everything  had  been  done 
which  entitled  the  company  to  have  the  bond  filed.  If  an  attempt 
to  settle  was  a  prerequisite,  the  order  of  the  court  is  conclusive 
that  the  attempt  had  been  made.  The  decree  of  the  court,  like 
any  other  judgment,  is  final  between  the  parties,  as  to  all  matters 
adjudicated  therein  directly,  and  to  all  facts  which  were  essential 
to  the  adjudication. 
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On  the  trial  it  was  proved  that  the  bond  was  tendered  to  the 
plaintiff  on  the  3d  day  of  November  1854.  He  refused  the 
tender,  objecting  only  that  the  penalty  was  insuflScient.  He 
did  not  then  assert  that  there  was  no  inability  to  agree  upon  the 
damages,  or  that  no  attempt  at  a  settlement  had  been  made. 
Notice  was  at  that  time  given  to  him  that  the  bond  would  be  pre- 
•sented  to  the  Common  Pleas  on  the  15th  of  November  for 
approval.  He  appeared  in  court  on  the  day  appointed,  and  pro- 
tested against  the  reception  and  filing  of  the  bond  for  two  reasons 
only ;  first,  that  it  was  deficient  as  a  security,  because  it  was  no 
lien  on  real  estate,  and  second,  because  the  company  had  no  legal 
existence,  and  had  no  right  to  take  personal  property.  He  made 
no  other  objection ;  if  he  had  any  other  he  waived  it.  The  court 
overruled  those  which  he  made,  and  ordered  the  bond  to  be  filed. 
It  is  too  late  for  him  now  to  say  that  there  never  had  been  any 
attempt  to  effect  a  settlement  with  him,  or  that  there  was  no 
proof  that  the  parties  could  not  agree ;  even  if  he  were  not  estopped 
by  the  adjudication,  he  is  bv  his  conduct. 

We  need  say  no  more ;  the  case  was  well  tried,  and  the  judg- 
ment is 

AiSrmed. 


Wieman  versxis  Anderson  and  Wife. 

GonsirucHon  of  Married  Women's  Act :   Wife  may  trade  with  Merchant       1^  .^ 
dise  acquired  in  her  own  right, 

1.  Where  a  married  woman  is  the  owner  of  a  store  of  eoods  in  her  own 
right  she  may  trade  with  them,  and  with  the  proceeds  of  sales  buy  other 
gw)da  to  be  held  and  traded  with,  exempt  from  seizure  for  her  husband's  debts, 
Sioueh  she  may  not  be  a  feme  9oU  trader. 

2.  Uer  ownership,  use,  and  enjoyment,  under  the  Act  of  April  11th  1848, 
must  be  consistent  with  the  nature  and  kind  of  the  property  acquired  under 
it :  and  it  beine  in  the  nature  of  merchandise  to  be  sold  and  exchanged,  the 
Act  of  1848,  where  it  authorizes  married  women  **  to  own,  use,  and  enjoy'* 
merchandise  as  their  separate  property,  legalizes  trade  by  them  with  it. 

3.  The  floods  of  a  debtor  were  bought  at  sheriff's  sale  by  a  brother  of  the 
debtor's  wife,  who  afterwards  gave  them  to  her ;  she  then  went  into  business 
in  her  own  name,  sold  out  her  stock,  and  with  the  proceeds  purchased  other 
^oods,  which  were  levied  on  by  a  creditor  of  her  husband's.  On  a  feigned 
issue  to  determine  the  title,  it  was  Held^ 

That  the  sale,  and  gift  being  valid,  she  had  the  power  under  the  Act  of 
1848,  to  sell  the  soods  given  her,  and  invest  the  proceeds  in  other  goods  which 
she  could  hold  for  the  purposes  of  sale  and  trade,  beyond  the  reach  of  her 
husband's  creditors. 


Error  to  the  District  Court  of  Philadelphia.    .- '     " -^ 

This  was  an  issue  under  the  Sheriff's  Interpleader  Act,  in 

which  Joseph  Anderson  and  Emma  his  wife,  in  right  of  said 
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Emma,  were  plaintiffs,  and  John  H.  Wieman  defendant,  to  ascer- 
tain the  ownership  of  certain  goods  which  were  claimed  by  said 
Emma,  but  which  had  been  levied  on  as  the  property  of  tfoseph 
Anderson,  at  the  suit  of  said  Wieman. 

The  case  was  this : — In  July  1857,  John  H.  Wieman,  sold  to 
Joseph  Anderson,  a  grocer,  doing  business  at  118-  South  Second 
street,  Philadelphia,  a  bill  of  segars  amounting  to  $436,  for 
which,  in  December  1857,  he  gave  his  promissory  note.  On  the 
20th  February  1858,  judgment  was  obtained  on  said  note ;  upon 
which  B,  fieri  facias  was  issued  16th  November  1859,  and  the  levy 
in  question  was  made  on  the  stock  of  goods  in  said  &tore. 

On  the  24th  December  1857,  Joseph  Anderson  had  confessed 
a  judgment  to  Henry  Neill  for  $1150,  and  on  the  same  day  a 
fi.fa.  was  issued  thereon  to  December  Term  1857,  No.  807,  D.  C, 
on  which  the  stock  of  goods  then  in  said  store  were,  on  the  7th 
January  1858,  sold  by  the  sheriff  to  the  said  Henry  Neill  for 
$968.40.  Mr.  Neill,  who  was  the  brother  of  Emma  Anderson, 
wife  of  said  Joseph,  testified  that,  after  the  sale  to  him,  he  pre- 
sented the  stock  he  had  bought  to  his  sister.  The  name  of  E. 
Anderson  was  put  up  after  this  alleged  gift  of  the  stock,  and  the 
business  went  on  in  the  same  store,  both  husband  and  wife  attend- 
ing thereto ;  most  of  the  purchases,  but  not  all,  were  afterwards 
made  in  the  name  of  the  wife ;  the  husband  continuing  to  attend 
the  store,  made  sales,  and  received  moneys.  At  the  time  the  levy 
was  made  under  Wieman's  execution,  the  goods  in  the  store  had 
been  mostly,  if  not  entirely  changed ;  as  the  goods  were  sold, 
other  merchandise  was  bought  with  the  proceeds,  or  upon  credit. 
No  witness  for  the  claimant  could  testify  that  any  part  of  the 
stock  said  to  be  given  to  Mrs.  Anderson  by  her  brother  remained 
in  the  store  when  the  levy  was  made  by  plaintiff.  Nor  was  any 
attempt  made  upon  the  trial  to  identify  any  specific  portion  of 
the  stock  levied  on,  or  to  show  from  whom  all  or  any  part  of  it 
was  obtained.  Some  of  the  goods  in  the  store,  purchased  upon 
credit  of  the  witnesses  examined,  were  unpaid  for  at  the  time  of 
the  trial  in  the  court  below. 

On  the  trial,  the  defendant  requested  the  court  to  charge  the 

jury? 

1.  That  Emma  Anderson,  not  being  a  feme  sole  trader,  either 
under  the  Act  of  1718,  or  the  Act  of  1855,  could  not  carry  on 
and  transact  business  as  a  grocer,  except  as  the  agent  of  her 
husband. 

2.  That  where  personal  property,  levied  on  by  creditors  of  her 
husband,  is  claimed  by  a  married  woman  as  hers,  she  must  show 
by  evidence  which  does  not  admit  of  a  reasonable  doubt,  either 
that  she  owned  the  specific  property  levied  on  before  her  mar- 
riage, or  that  she  acquired  it  afterwards  by  gift  or  bequest,  or 
by  purchase  with  funds  which  were  not  furnished  by  her  huiJ- 
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band ;  and  thk  rigid  proof  is  always  to  be  required,  and  in 
the  absence  of  such  proof,  the  property  is  presumed  to  belong 
to  the  husband. 

8.  That  an  arrangement  between  husband  and  wife  to  pur- 
chase goods  on  her  credit,  and  pay  for  them  out  of  the  proceeds, 
transacting  the-business  in  her  name,  will  not  protect  the  goods 
from  his  creditors. 

4.  The  joint  earnings  of  husband  and  wife,  and  also  the  earn- 
ings and  savings  of  the  wife  during  coverture,  belong  to  the  hus- 
band ;  and  even  though  the  goods  in  the  store  of  the  claimants 
had  been  originally  purchased  with  the  funds  of  the  wife,  or 
given  to  her,  yet  all  the  goods  purchased  afterwards  from  the 
profits  of  the  business  carried  on  in  the  name  of  the  wife,  would 
belong  to  the  husband. 

6.  That  if  a  loan  of  money  or  goods  be  made  to  a  married 
woman,  or  goods  be  sold  to  her  on  credit  to  enable  her  and  her 
husband  to  carry  on  business,  and  they  with  capital  so  furnished 
engage  in  business  in  her  name,  the  indebtedness  for  the  capital 
becomes  that  of  the  husband,  and  the  goods  so  held  are  liable  to 
levy  at  the  suit  of  his  creditors. 

6.  That  upon  all  the  evidence  in  the  cause,  the  verdict  of  the 
jury  should  be  for  the  defendant. 

The  plaintiff  also  presented  the  following  point : — 

If  the  jury  believe  that  the  goods  levied  on  are  the  same  which 
were  purchased  by  Henry  Neill,  the  plaintiff's  brother,  at  sheriff's 
sale,  and  by  him  given  to  her,  or  have  been  purchased  by  her 
with  money  realized  from  the  sale  of  those  goods  so  given  her 
by  her  brother,  the  verdict  should  be  for  the  plaintiff. 

The  learned  judge  before  whom  the  case  was  tried,  after  stating 
the  case,  charged  as  follows : — 

"If  you  believe  the  evidence,  the  capital  of  this  store  was 
plaintiff's  brother's ;  he  bought  the  goods,  and  presented  them 
to  his  sister.  She  went  into  possession,  traded  on  them,  and 
bought  others  in  their  place. 

"  The  question  is,  whether  the  goods  purchased  with  the  pro- 
ceeds of  the  sale  of  those  given  her  by  her  brother  are  liable  for 
her  husband's  debts.  I  am  of  the  opinion  that  they  are  not. 
There  is  no  question  that  if  these  were  the  original  goods,  they 
would  not  have  been  subject  to  levy. 

"  But  if  the  goods  were  changed,  it  is  contended  that  the  sub- 
sequent goods  became  the  property  of  the  husband,  and  liable  to 
the  executions  of  his  creditors.  I  am  not  of  that  opinion.  The 
wife  has  the  right  to  use  moneys  given  to  her  as  she  sees  proper. 
She  might  invest  it  in  a  mortgage,  and  devote  her  time  to 
collecting  and  reinvesting  it,  and  this  no  one  would  pretend  to 
deny. 

"  When  a  married  woman  has  money  or  property  given  to  her, 
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or  left  her  by  will,  it  is  not  the  property  of  the  husband,  and  she 
has  the  right  to  use  and  enjoy  it  as  any  other  person  might.  I 
think  she  may  go  into  business,  and  trade  upon  it. 

**  The  fact  of  her  husband  being  in  the  store  and  assisting  her, 
does  not  alter  the  case. 

"  If  the  trading  in  her  name  is  a  mere  cover,  and  the  property 
is  really  his,  then  you  should  find  for  the  defendant. 

"  It  is  for  the  jury  to  say  whether  the  transaction  in  regard  to 
the  transfer  to  the  wife  was  bond  fide — and  if  you  so  find,  your 
verdict  should  be  for  the  plaintifi*." 

The  points  presented  by  the  counsel  were  thus  disposed  of: — 

The  first  point  of  defendant  was  negatived. 

The  second  and  third  points  aflSrmed. 

The  fourth  point  was  declined,  but  the  court  held  "  that  the 
earnings  of  the  husband  and  wife,  and  also  the  earnings  of  the 
wife  during  coverture,  belong  to  the  husband.  But  the  savings 
from  the  business,  if  the  goods  belonged  to  the  wife,  are  hers, 
and  the  husband  cannot  touch  them." 

The  fifth  point  was  aflSrmed,  and 

The  sixth  point  was  negatived. 

The  plaintiff's  point  was  aflSrmed,  provided  the  jury  believed 
the  transaction  was  bond  fide. 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiflf;  whereupon  the  defendant  sued  out  this 
writ,  and  averred  here, 

1.  That  the  learned  judge  erred  in  declining  to  charge  as  re- 
quested in  the  defendant's  first  point. 

2.  In  declining  to  charge  as  requested  in  defendant's  fourth 
point,  and  in  instructing  the  jury  that  the  savings  of  the  busi- 
ness, carried  on  with  goods  belonging  to  the  wife,  are  hers,  and 
that  the  fact  of  the  husband's  being  in  the  store  and  assisting 
therein,  makes  no  difference. 

3.  In  declining  to  charge  as  requested  in  defendant's  sixth 
point. 

4.  In  aflSrming  the  point  presented  by  the  plaintiff  below. 

John  B.  Gest^  for  plaintiff  in  error. — 1.  No  evidence  was  offered 
to  show,  nor  was  it  pretended,  that  Emma  Anderson  was  a  feme 
sole  trader  within  the  provisions  of  the  Acts  of  1718  or  1855. 
And  in  1843  it  was  decided  that  there  was  no  feme  sole  trading 
,  in  Pennsylvania,  but  such  as  is  licensed  and  regulated  by  the 
Act  of  1718 ;  and  that  neither  husband  or  wife  are  liable  on  the 
contracts  of  the  wife,  unless  for  necessaries :  Jacobs  v.  Feather- 
stone,  6  W.  &  S.  346. 

Whilst  the  marriage  relation  exists,  the  wife  has  no  power  to 
contract  debts,  except  as  the  husband's  agent.     They  are  his 
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debts,  not  hers.  Marriage  places  her  9ub  potestate  vire:  her 
power  to  contract  is  suspended  during  coverture :  Heugh  v,  Jones, 
8  Casey  433;  Williams  v.  Coward,  1  Grant's  Cases  21;  Pettit  v, 
Fretz's  Executors,  9  Casey  118 ;  Bear's  Administrator  v.  Bear, 
Id.  525 ;  Robinson  v.  Wallace,  18  Leg.  Int.  188. 

2.  The  distinction  between  earnings  and  savings,  suggested  by 
the  court  below,  whereby  the  one  is  made  the  property  of  the 
husband,  and  the  other  is  secured  to  the  wife,  in  its  relation  to 
this  case  is  not  perceived.  Why  should  the  profits  of  a  mercantile 
or  storekeeping  business  carried  on  by  a  wife,  which  involves 
both  manual  and  mental  labour,  and  the  occupation  of  time  and 
energy,  whether  with  or  without  the  employment  of  capital, 
enure  entirely  for  the  benefit  of  the  wife,  while  the  proceeds  of 
the  labour  of  her  hands  go  altogether  to  her  husband  ? 

It  is  submitted  that  as  the  goods  levied  upon  were  derived  from 
the  profits  of  the  business,  or  else  were  purchased  upon  credit, 
they  were  the  product  of  the  joint  labour,  management,  and 
credit  of  both,  and  that  even  though  the  wife  alone  had  attended 
to  the  business,  that  the  earnings  thereof  would  belong  to  the 
husband  and  be  liable  for  his  debts. 

The  husband  is  entitled  to  the  person  and  labour  of  the  wife, 
and  the  benefits  of  her  industry,  skill,  and  economy ;  and  the 
moneys  derived  therefrom  are,  in  the  eye  of  the  law,  the  property 
of  the  husband :  Raybold  v.  Raybold,  8  Harris  308 ;  Hallowell 
V.  Horter,  11  Casey  375 ;  Robinson  v.  Wallace,  18  Leg.  lut.  188 ; 
Walker  v.  Reamy,  12  Casey  410 ;  Rhoads  v.  Gordon,  2  Wright 
277. 

The  3d  and  4th  specifications  of  error  may  be  considered 
together. 

The  charge  of  the  learned  judge  amounted  in  effect  to  a  direc- 
tion to  find  for  the  plaintiff.  It  is  submitted  that  the  plaintiff 
entirely  failed  to  make  out  her  case,  and  that  the  direction  to 
the  jury  should  have  been  under  the  evidence  to  find  for  the  de- 
fendant. 

Where  personal  property  is  claimed  by  a  married  woman,  she 
must  prove  her  title  by  evidence  which  does  not  admit  of  a 
reasonable  doubt,  either  that  she  owned  it  before  marriage,  or  else 
acquired  it  afterwards  by  gift,  bequest,  or  purchase ;  and  in  case 
of  a  purchase  after  marriage,  the  burden  is  upon  her  to  prove  dis- 
tinctly that  she  paid  for  it  with  funds  which  were  not  furnished 
by  her  husband,  and  of  this  rigid  proof  is  always  required : 
Gamber  v.  Gamber,  6  Harris  363 ;  Bradford's  Appeal,  5  Casey 
513 ;  Hoar  v.  Axe,  10  Harris  381 ;  Walker  v.  Reamy,  12  Casey 
410 ;  Keeney  v.  Good,  9  Harris  349 ;  Topley  v.  Topley's  Ad- 
ministrators, 7  Casey  328 ;  Winter  v,  Walter,  1  Wright  155. 

The  only  evidence  given  by  the  plaintiff  to  show  her  title  was : 
— 1st.  By  H.  NeiU,  that  in  January  1858  he  gave  his  sister 
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goods  amounting  to  $790.  2d.  By  four  witnesses,  that  they 
since  then  sold  her  goods  to  a  large  amount  on  credit,  some  of 
which  were  not  yet  paid  for.  And  3d.  That  she  had  since  then 
paid  rent  for  the  store,  and  that  her  name  was  used  in  the  busi- 
ness. 

For  aught  that  appears,  a  hundred  others  may  have  sold  goods 
to  her  or  her  husband,  or  both.  That  any  portion  of  the  goods 
levied  on  were  the  same  as  were  alleged  to  be  given  her  or 
sold  her  by  these  four  witnesses,  was  not  in  any  way  attempted 
to  be  shown.  This  is  not  the  "full  and  clear  proof*  which 
the  authorities  insist  a  wife  must  give  of  her  title  to  personal 
property  before  she  can  claim  it  as  against  her  husband's 
creditors. 

The  verdict  should  have  been  for  the  defendant,  because : — 
1st.  The  plaintiflf  did  not  prove  property  in  any  one  article  levied 
on.  2d.  Because  she  is  not  9.  feme  sole  trader,  and  cannot  carry 
on  merchandising  except  as  her  husband's  agent.  3d.  Because 
the  goods  levied  on  were  derived  from  the  earnings  of  the  hus- 
band and  wife  and  the  profits  of  the  business,  or  were  sold  to  her 
upon  credit  while  carrying  on  the  business  aforesaid. 

AmoB  BriggSj  for  defendants  in  error. — The  intention  of  the 
legislature,  as  interpreted  by  this  court  (Pettit  v.  Fretz's  Execu- 
tors, 9  Casey  118,  Bear's  Administrator  v.  Bear,  Id.  525),  in 
passing  the  Act  11th  of  April  1848,  was  to  protect  the  property 
of  a  married  woman  against  her  husband's  creditors.  The  posi- 
tion of  the  plaintiflf  here  is  just  the  reverse — to  take  her  property 
to  pay  her  husband's  debts— debts  that  she  had  no  hand  in  con- 
tracting, and  which  she  is  not  even  bound  in  morals  to  pay. 
None  of  the  cases  cited  by  the  plaintiflf  sustain  his  position.  In 
Raybold  v.  Raybold,  the  question  was  whether  the  earnings  and 
savings  of  the  wife  during  coverture  were  protected  to  the  wife 
by  the  Act  of  1848.  This  court  determined  that  they  were 
not. 

In  Hallowell  v.  Horter,  the  question  was  essentially  diflferent 
from  the  one  now  before  you.  Mrs.  H.  was  not  prosecuting  the 
business  with  her  own  property.  She,  in  conjunction  with  her 
husband,  gave  her  labour  in  the  business.  A  married  woman's 
property,  not  her  labour,  skill,  and  industry,  is  protected.  In 
that  case  the  husband  managed  the  business.  In  this  one  the 
husband  was  dissipated,  and  contributed  no  support  to  the  family. 
Mrs.  Anderson's  brother  gave  her  the  property  to  enable  her, 
by  trading  with  it,  to  maintain  herself  and  children. 

The  goods  were  hers  to  keep,  to  sell,  or  to  trade.     Had  she 
kept  them  intact,  they  would  undoubtedly  be  secure  from  her 
husband's  credit6rs. 
.  The  simple  fact  of  selling  them  and  purchasing  other  goods  in 
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their  stead  with  the  money  realized  from  their  sale,  certainly  did 
not  make  those  so  purchased  less  hers  than  were  the  originals. 
If  the  money  was  hers,  she  had  as  full  power  to  invest  it  in  these 
goods  as  she  had  to  invest  it  upon  mortgage.  To  hold  otherwise, 
would  be  to  maintain  that  property  once  vesting  in  a  married 
woman  shall  remain  in  statu  quo.  That  she  shall  not  manage  or 
use  it  so  as  to  make  it  productive,  except  at  the  risk  of  making 
it  liable  to  execution  by  her  husband's  creditors. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 

Woodward,  J. — The  proof  was  clear  to  the  last  degree,  that 
the  stock  of  goods  in  Anderson's  grocery  in  January  1858, 
became  the  separate  property  of  his  wife.  They  were  sold  at 
sheriff's  sale  to  Henry  Neill,  the  brother  of  Mrs.  Anderson,  and 
by  him  presented  to  her.  The  judgment  on  which  the  sale  took 
place  was  confessed  by  Anderson  to  Neill,  but  it  was  not  im- 
peached, or  even  questioned  for  fraud.  The  money  bid  for 
the  goods,  some  8800,  did  not  reach  Neill's  writ,  and  was  conse- 
quently paid  by  him  to  prior  lien-creditors.  Thus  he  became 
the  absolute  owner  of  the  goods,  and  he  swears,  "  I  gave  all 
the  goods  to  Mrs.  Anderson,  my  sister."  The  jury  found  the 
sale  and  gift  to  be  fair  and  valid  transactions,  and  thus  her  title 
was  established. 

Had  the  plaintiff's  execution  against  the  husband  been  levied 
on  those  goodsy  it  is  apparent  he  must  have  been  restrained  from 
selling  them,  for  they  had  "  accrued"  to  a  married  woman,  within 
the  meaning  of  the  Act  of  11th  April  184^,  and  therefore  were 
not  "subject  to  levy  and  execution  for  the  debts  or  liabilities  of 
the  husband." 

But  the  goods  were  sold  and  others  purchased  in  the  name  of 
the  wife,  so  that  on  the  16th  November  1859,  when  the  plaintiff 
levied  hUs  fieri  facias^  few,  if  any,  articles  of  the  original  goods 
remained.  It  is  most  probable  that  the  stock  levied  upon  by  the 
plaintiff  in  November  1^59,  was  an  entirely  separate  and  distinct 
stock  from  that  purchased  by  Neill  and  given  to  his  sister,  in 
January  1858,  though  a  stock  purchased  with  the  proceeds  of 
the  former  stock.  Under  the  defendant's  first  and  fourth  points 
and  the  plaintiff's  one  point,  the  question  was  fairly  raised, 
whether  a  married  woman,  not  a  feme  sole  trader,  having  a  store 
of  goods  in  her  own  right,  can  trade  with  them,  and  with  the 
proceeds  of  sales  buy  other  goods  to  be  held  and  traded  with, 
exempt  from  seizure  for  her  husband's  debts?  The  statute 
declares  that  property  which  accrues  to  a  married  woman  shall 
be  "  owned,  used,  and  enjoyed"  by  her  as  her  separate  property. 
The  use  and  enjoyment  here  referred  to  must  be  such  as  are  con- 
sistent with  the  nature  and  kind  of  property.  A  store  of  liquors 
and  segars  cannot  be  used  and  enjoyed  in  the  same  manner  as 
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household  furniture  or  a  dwelling-house.  They  are  merchandise, 
and  it  is  the  nature  of  merchandise  to  be  sold  and  exchanged. 
When,  therefore,  the  statute  authorizes  married  women  to  own, 
use,  and  enjoy  merchandise  as  their  separate  property,  it  legalizes 
trade  by  them.     It  makes  them  merchants. 

This  is  a  fair  deduction  from  the  words  of  the  statute,  and  it 
is  unembarrassed  by  the  accidents,  which  sometimes  attend  this 
class  of  cases,  of  the  husband's  joint  possession,  assistance,  and 
co-operation  in  carrying  on  the  business.  For  though  there  was 
evidence  of  this  husband's  assisting  his  wife  in  a  few  instances, 
the  essential  proofs  were  that  she  carried  on  the  business  in  her 
own  name ;  that  she  purchased  the  goods,  and  when  credit  was 
obtained  it  was  given  to  her ;  and  that  she  paid  the  rent  for  the 
store  building.  He  was  described  as  an  intemperate  man,  seen 
in  the  store  in  few  instances,  but  not  much  about  it  after  the 
early  part  of  the  year  1859.  But  what  strips  the  question  of  all 
accidents,  and  reduces  it  to  its  simplest  form,  is  the  instruction 
that  if  the  jury  believe  the  trading  in  her  name  was  a  mere  cover, 
and  that  the  property  was  really  the  husband's,  they  should  find 
for  the  defendant.  A  verdict  for  the  plaintiflF  under  such  instruc- 
tions establishes  that  the  trade  she  was  carrying  on  was  honestly 
her  own  trade,  and  not  a  cover  for  that  of  her  husband.  The 
only  question  that  can  engage  our  attention  upon  such  a  record, 
is  the  one  I  have  stated,  whether  a  married  woman  with  a  store 
of  goods  given  her  may  sell  and  invest  the  proceeds  in  other 
goods,  and  hold  them  beyond  the  reach  of  her  husband's  creditors. 
And  that  she  may,  s^ems  to  result  as  a  logical  deduction  from 
the  terms  of  the  statute  above  stated.  If  the  statute  is  to  have 
effect,  we  must  answer  this  question  as  the  court  below  answered 
it,  in  the  affirmative. 

But  it  is  argued  that  the  question  cannot  be  so  answered  under 
the  construction  we  have  given  to  the  statute  in  numerous  cases. 
I  have  gone  over  the  cases  referred  to  (and  all  that  are  material 
were  cited  by  counsel),  and  they  are  all  distinguishable  from  this 
case.  A  rapid  review  of  them  in  their  order  of  date  will  prove 
this.  Gamber  v.  Gamber,  6  Harris  363.  This  was  an  action  of 
replevin  by  a  widow  against  the  administrator  of  her  deceased 
and  insolvent  husband,  to  recover  a  one-horse  carriage,  which 
she  claimed  to  have  ordered  and  to  have  furnished  the  money  to 
pay  for.  Three  points  were  ruled: — 1st.  That  the  husband's 
declarations  were  not  evidence  for  the  wife ;  2d.  That  where  a 
married  woman  sets  up  a  claim  to  property  as  against  her  hus- 
band's creditors,  she  is  held  to  rigid  proof  of  title  under  the  Act 
of  1848 ;  and  8d.  That  if  she  proves  her  title,  it  is  not  necessary 
for  her  to  show  that  she  had  exclusive  possession  of  the  property 
whilst  living  with  her  husband. 

I  need  not  pause  to  remark  how  entirely  destitute  that  case 
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was  of  the  mercantile  features  which  constitute  the  case  now  in 
hand,  but  it  is  worth  while  to  observe  that  community  of  posses- 
sion between  husband  and  wife  was  held  not  to  impair  a  title  in 
the  wife  otherwise  valid. 

Raybold  v.  Raybold,  8  Harris  308,  was  an  attempt  to  raise  a 
resulting  trust  in  favour  of  a  wife  in  real  estate,  from  her  alleged 
ownership  of  the  purchase-money.  To  establish  her  ownership 
of  the  money,  testimony  was  given  that  she  had  saved  money 
given  her  from  time  to  time  by  her  husband  for  housekeeping 
purposes,  and  that  she  had  received  money  from  boarders.  We 
did  not  consider  money  so  accumulated  the  separate  property  of 
the  wife,  but  held  that  the  husband  was  entitled  to  the  benefit  of 
her  industry  and  savings  during  coverture.  Counsel  attempt  to 
apply  this  ruling  to  the  case  before  us.  It  cannot  be  fairly  done. 
Mrs.  Raybold  was  not  a  merchant,  making  profit  out  of  goods 
which  were  her  exclusive  property,  but  simply  a  housekeeping 
wife,  accumulating  a  fund  by  savings  out  of  the  family  purse 
which  the  husband  replenished.  She  was  not  using  and  enjoying 
separate  property  of  her  own,  and  so  acquiring  the  means  that 
were  in  question,  but  she  was  serving  her  husband  in  the  condi- 
tion and  circumstances  in  which  he  had  placed  her.  Her  earn- 
ings and  savings  were  his  and  not  hers.  It  would  be  a  gross 
mistake  to  apply  the  reasonings  of  such  a  case  to  the  case  of  a 
married  woman  dealing  with  merchandise  to  which  her  title  was 
unquestionable. 

Keeny  t;.  Good,  9  Harris  849,  reaffirmed  with  emphasis  the 
doctrine  of  Gamber  v.  Gamber,  that  a  purchase  by  a  wife  amounts 
to  nothing  unless  it  be  accompanied  by  clear  and  full  proof  that 
she  paid  with  her  own  separate  funds ;  but  it  is  entirely  irrelevant 
to  the  case  now  under  our  consideration. 

Hoar  V.  Axe,  10  Harris  881,  is  a  repetition  of  the  doctrine  of 
other  cases  with  no  features  that  liken  it  to  our  case.  The  same 
observation  applies  to  Bradford's  Appeal,  5  Casey  513,  and  to 
Topley  V.  Topley,  7  Id.  828 ;  to  Heugh  v.  Jones,  8  Id.  433,  Pettit 
V,  Fretz's  Administrators,  9  Id.  118,  and  Bear  v.  Bear,  Id.  525. 
The  case  of  Hallowell  v.  Horter,  11  Casey  375,  was  a  mercantile 
case,  but  altogether  unlike  that  now  in  hand.  The  wife  showed 
no  title  to  the  goods  levied,  except  as  she  claimed  to  have  fur- 
nished the  money  that  purchased  them.  But  that  money  was 
loaned  to  her  by  the  husband's  father,  and  as  his  only  remedy 
for  the  loan  would  be  against  the  husband  and  not  the  wife,  we 
held  that  the  money  loaned  had  not  "  accrued"  to  her  within  the 
meaning  of.  the  statute,  and  had  not  become  her  separate  pro- 
perty. What  broadly  distinguishes  that  case  from  the  present  is, 
that  here  the  wife's  separate  estate  in  the  goods  traded  with  is 
clearly  established. 

Walker  v.  Reamy,  12  Casey  410,  was,  like  Raybold  v.  Raybold, 
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a  contest  about  the  ownership  of  money  invested  in  real  estate, 
and  the  wife  failed  for  want  of  proof  of  exclusive  title  to  the 
money.  To  this  category  belong  also  the  cases  of  Winter  & 
Hartman  v.  Walter,  1  Wright  155,  and  of  Rhoads  v.  Gordon,  2 
Id.  280,  as  well  as  the  case  of  Auble  v.  Mason,  11  Casey  262, 
referred  to  and  approved  in  Rhoads  v.  Gordon. 

Thus  it  is  manifest  that  the  only  case  having  relation  to 
that  peculiar  form  of  property  which  we  denominate  merchan- 
dise, is  Hallowell  v.  Horter,  which  is  distinguishable,  as  above 
shown,  from  our  case,  in  a  most  essential  and  fundamental 
fact. 

We  stand  by  all  of  these  cases.  We  have  no  reason  to  qualify 
or  doubt  any  of  them.  Our  object  has  been  to  give  such  con- 
struction to  the  Married  Woman's  Act  as  would  effectuate  the 
intention  of  the  legislature,  without  making  the  sacred  relation 
of  husband  and  wife  a  cloak  for  all  manner  of  frauds.  We 
require  a  woman  who  carries  on  business  in  her  own  name  to 
furnish  evidence  in  the  highest  degree  satisfactory  that  she  is 
the  bond  fide  owner,  in  her  own  right,  of  the  property  traded 
with ;  but  when  she  has  done  so,  as  Mrs.  Anderson  has  done  in 
this  instance,  it  affords  us  pleasure  to  give  her  the  protection 
of  the  statute. 

The  judgment  is  aflSrmed. 


Samuel  Stark  versus  Henry  M.  Fuller,  Adminis- 
trator of  Amzi  Fuller,  deceased. 

Guarantor  released  bt/  comliict  of  Person  holding  (Tie  Guaranty, — /?e- 
cords,  Evidence  explanatory  of,  when  admissible. 

1.  A  guarantor  of  a  mortgage  is  not  liable  on  his  guaranty,  if  the  act  of  the 
holder  prevent  the  collection  of  the  debt  from  the  mortgagor. 

2.  One  holding  a  mortgage,  on  which  a  balance  was  due,  assi^ed  it  to 
another,  with  guaranty  of  payment:  the  mortgage  being  sued  out  and  a  verdict 
had  for  less  than  the  amount  for  which  it  had  been  assigned,  the  counsel  for 
the  guarantor  moved  for  a  new  trial,  on  the  argument  of  which,  the  attorney 
of  the  assignee  filed  a  paper  alleging  that  neither  he  nor  his  client  had  moved 
for  the  new  trial,  and  that  he  was  not  aware  of  any  grounds  therefor,  the 
counsel  fur  tiie  guarantor  protesting  against  the  withdrawal  of  the  rule,  and 
giving  notice  that  it  would  be  considered  a  discharge  of  the  ^aranty :  the 
rule  being  dismissed  on  the  ground  of  the  paper  filed  by  the  plamtifi*,  suit  was 
brought  on  the  guaranty,  on  the  trial  of  which,  it  was  Held,  that  the  act  of 
the  attorney  of  the  assignee  in  discontinuing  the  rule  for  the  new  trial  against 
the  consent  of  the  guarantor,  discharged  the  guaranty.  , 

3.  Evidence  of  what  transpired  concerning  the  motion  for  a  new  trial  was 
admissible  on  the  trial  of  the  action  on  the  guaranty,  it  being  only  explanatory 
of  the  record,  and  not  contradictory  to  it. 

Ebbob  to  the  Common  Fleas  of  Wyoming  county. 
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This  was  an  action  on  the  case  brought  in  the  court  below, 
September  23d  1852,  by  Samuel  Stark  against  Henry  M.  Fuller, 
administrator,  &c.,  of  Amzi  Fuller,  deceased,  on  the  guaranty 
of  the  deceased,  written  by  him  on  a  bond  which  he  had  assigned 
to  the  plaintiff. 

The  material  facts  of  the  case  are  fully  set  forth  in  the  opin- 
ion of  this  court. 

B.  B.  Little^  for  plaintiff  in  error. 

Garrick  M.  Harding j  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 

Woodward,  J. — The  action  was  upon  Amzi  Fuller's  guaranty 
of  25th  March  1845.  Holding  a  mortgage  against  Abel  Marcy, 
given  in  1841,  for  $7500,  on  which  various  payments  had  been 
made,  Fuller  on  25th  March  1845,  made  a  written  statement 
that  there  remained  due  on  the  mortgage  at  that  date,  the  sum 
of  $824.38,  and  assigned  the  mortgage-  and  accompanying  bond 
for  that  amount  to  the  plaintiff,  Samuel  Stark,  2d,  and  added  to 
his  assignment  these  words :  '^  I  guarantee  said  amount  due,  col- 
lectable in  other  respects  at  Stark's  expense  and  risk."  It  was 
upon  this  guaranty  that  the  present  suit  was  brought.  The 
plaintiff  having  shown  the  mortgage,  the  assignment,  and  the 
guaranty,  gave  in  evidence  a  suit  of  9eire  facias  which  he 
brought  upon  the  mortgage  in  his  own  name,  as  assignee  of  Fuller 
against  Abel  Marcy  and  Israel  H.  Marcy,  as  terre-tenant,  of 
November  Term  1847,  No.  25,  and  a  verdict  therein  of  December 
6th  1848,  in  his  favour,  of  $357.24.  The  difference  between 
that  verdict  and  the  amount  guaranteed  as  above,  was  the 
measure  of  the  plaintiff's  claim  in  this  case.  It  was  in  proof  on 
the  part  of  the  plaintiff,  that  Fuller's  administrator'  had  full 
notice  of  the  scire  facias  suit,  and  was  present  by  himself  and 
counsel  at  the  trial,  and  took  part  therein. 

The  defence  in  the  present  action  consisted  in  a  general  alle- 
gation, that  the  plaintiff  had  so  conducted  himself  as  to  prevent 
Fuller's  administrator  from  establishing  the  mortgage  against 
the  Marcys  for  the  full  sum  assigned.  It  appeared  in  evidence, 
that  when  the  scire  facias  suit  was  on  trial  before  Judge  Jessup, 
in  December  1848,  the  defence  set  up  by  Marcy  was,  that  the 
mortgage  was  in  part  usurious,  and  that  after  the  verdict  was 
'  taken,  a  motion  was  entered  and  reasons  filed  for  a  new  trial, 
which  reasons  were  signed  by  H.  B.  Wright,  who  appeared 
specially  for  the  administrator,  but  who  had  acted  in  the  trial 
of  the  cause,  in  conjunction  with  R.  R.  Little,  the  attorney  of 
Stark.     On  September  7th  1849,  this  motion  came  on  to  be 

6  Wr.— 21 


Digitized  by  VjOOQIC 


322  SUPREME  COURT  [PhiladelpUa 

[Stark  V.  Fuller.] 

argued,  when  Mr.  Little,  as  the  attorney  for  Stark,  filed  a 
paper  in  these  words:  "And  now,  to  wit,  September  7th  1849, 
Samuel  Stark,  2d,  declares  that  he  did  not  by  himself  or 
counsel  move  a  new  trial  in  this  case.  That  he  is  not  aware 
of  any  grounds  therefor."  Judge  Jessup  swears  that  Mr.  Har- 
rison Wright,  who  then  appeared  instead  of  Colonel  Wright, 
for  Fuller,  insisted  that  the  argument  should  proceed,  and  that 
if  the  rule  was  to  be  withdrawn  in  that  way,  Mr.  Fuller  would 
be  considered  as  discharged  from  his  guaranty.  To  the  same 
effect  was  the  written  protest  of  Messrs.  Wright  and  Winchester, 
filed  at  the  time.  Judge  Jessup  swore  further,  that  the  court 
said  that  if  the  plaintiff  did  not  want  a  new  trial,  the  court 
certainly  would  not  grant  one,  and  thereupon  discharged  the 
rule. 

The  great  question  upon  the  record,  the  only  one  indeed  except 
some  bills  of  exception  to  evidence,  which  shall  be  noticed  here- 
after, is  whether  the  conduct  of  Stark,  by  his  counsel  Little,  on 
the  7th  September  1849,  was  in  law  a  discharge  of  Fuller  from 
his  guaranty.  We  must  ^regard  the  paper  filed  by  Mr.  Little  as 
a  withdrawal  or  discontinuance  of  the  motion  for  a  new  trial.  It 
was  that  in  substance  and  legal  effect,  and  it  was  treated  as  such 
by  the  court  at  the  time.  Little,  as  the  attorney  of  Stark,  had 
control  of  the  record.  The  court  recognised  his  right  to  control 
it.  The  notice  and  protest  on  the  part  of  the  counsel  of  Fuller, 
admonished  Little  and  Stark  that  if  they  exercised  their  right 
of  control,  so  as  to  deprive  Fuller  of  the  chance  of  a  new  trial,  it 
would  be  done  at  the  peril  of  losing  the  contract  of  guaranty. 
It  is  not  certain  from  anything  we  have  upon  the  record,  that 
the  new  trial  would  have  been  granted.  But  the  argument  of 
the  motion  was  a  legal  mode  of  prosecuting  the  claim.  The 
power  to  grant  new  trials  is  one  of  the  most  important  of  all 
judicial  functions.  It  often  requires  the  exercise  of  the  highest 
and  most  refined  discretion,  in  order  that,  on  the  one  hand,  par- 
ties may  not  be  unduly  delayed  of  justice,  nor  vexed  with  unne- 
cessary litigation,  nor  subjected  to  burdensome  costs ;  whilst  on 
the  other  hand,  juries  are  not  to  be  permitted,  by  hasty  or 
capricious  verdicts,  to  trample  under  foot  the  clear  legal  rights 
of  parties.  Suppose  that  which,  though  we  do  not  know  it  to 
have  happened  in  the  suit  on  the  mortgage,  is  quite  supposable, 
that  there  was  no  competent  evidence  to  support  the  plea  of 
usury,  and  that  the  judge  so  instructed  the  jury,  but  that  they, 
notwithstanding  instructions,  found  the  usury,  and  reduced  the 
plaintiff's  claim  accordingly ;  is  there  no  remedy  for  such  a  ver- 
vict  ?  The  law  would  be  a  more  imperfect  system  than  it  is,  if  it 
did  not  furnish  a  quick  and  effective  remedy.  New  trial  is  the 
remedy.     The  court  is  to  administer  it  according  to  a  legal  dis- 
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cretion,  and  thas  make  sure  to  every  man  his  constitutional  right 
to  "have  remedy  by  due  course  of  law.*' 

Now,  though  we  do  not  know  from  the  record  before  us,  what 
was  the  evidence  or  course  of  trial  in  the  suit  on  the  mortgage, 
nor  whether  the  court  would  or  would  not  have  set  aside  the 
verdict,  yet  we  do  know  that  a  motion  for  a  new  trial  was  enter- 
tained upon  the  record  more  than  eight  months,  and  was  finally 
discharged  without  reference  to  merits,  on  the  ground  of  the 
paper  filed  by  plaintiflF  of  7th  September  1849.  Whilst  the 
counsel  of  the  guarantor  was  pursuing  his  legal  rights  in  a  legal 
mode.  Stark  arrested  their  career,  and  wilfully  took  away  from 
the  guarantor  his  right  to  press  his  application  for  a  new  trial. 
Was  this  in  law  a  discharge  of  the  contract  of  guaranty? 

A  guarantor  or  surety  is  entitled  to  reasonable  protection. 
He  has  a  right  to  expect  that  the  creditor  will  not  wantonly 
lose  or  destroy  his  claim  against  the  principal  debtor  with  a  view 
of  falling  back  upon  the  liability  of  the  guarantor.  For  the 
guarantor  promises  only  to  pay  the  debt  of  another,  in  case  that 
other  does  not  pay  it;  and  this  contract  is  held  to  imply  some 
endeavour  and  some  diligence  on  the  part  of  the  creditor  to 
secure  the  debt  from  the  principal  debtor.  It  is  well  settled 
that  mere  delay  by  the  creditor  to  proceed  against  the  principal, 
although  requested  to  do  so  by  the  surety,  will  not,  in  and  of 
itself,  discharge  a  surety  or  guarantor.  But  if  the  delay  operate 
to  the  injury  of  the  surety,  as  if  the  principal  debtor,  solvent  at 
the  time  of  the  request,  become  insolvent  afterwards,  whereby 
the  debt  is  lost,  or  if  the  request  of  the  surety  be  accompanied 
with  explicit  declaration,  that  if  suit  be  not  brought  he  will  con- 
sider himself  discharged,  or  if  the  creditor  disable  himself  from 
proceeding  by  a  valid  agreement  for  a  definite  and  certain  exten- 
sion, a  surety  or  guarantor  will  in  any  of  these  cases  be  dis- 
charged: Cope  V.  Smith,  8  S.  &  R.  110;  Geddis  r.  Hawk,  10 
Id.  33 ;  Gardiner  v.  Ferree,  15  Id.  28 ;  Erie  Bank  v.  Gibson, 

1  Watts  143 ;  Johnston  v.  Thompson,  4  Id.  446 ;  Miller  v.  Stern, 

2  Barr  286 ;  Greenawalt  v.  Kreider,  3  Id.  264 ;  Wetzell  v.  Spang- 
ler's  Executors,  6  Harris  460;  Thomas  r.  Mann,  4  Casey  520; 
Hoffman  v.  Hurlburt,  13  Wend.  337 ;  Row  v.  Pulner,  1  Cowan 
246 ;  Goodman  v,  Stewart,  Stewart  160 ;  Hagaboom  v.  Herrick, 
4  Verm.  131 ;  FuUam  v,  Valentine,  11  Pick.  156 ;  Richards  v. 
Commonwealth,  4  Wright  149 ;  Bank  v.  McCallister,  6  W.  &  S.  149. 

While  none  of  these  cases  can  be  said  to  be  in  quatuor  pedibus 
with  the  case  before  us,  they  do  assert  and  illustrate  principles 
that  are  decisive  against  the  plaintiff  in  error.  Parsons,  in  the 
first  volume  of  his  excellent  work  on  Contracts,  page  514,  com- 
menting on  the  last  of  the  above  cited  cases  says,  "  that  where 
there  is  an  entry  on  the  docket  of  the  court,  made  by  counsel,  to 
the  effect  that  no  action  shall  be  brought  on  the  original  debt  for 
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whicli  bail  is  bound,  this  discharges  the  surety,  because  it  will  be 
enforced  by  the  court,  and  no  action  permitted.  It  is  therefore 
equivalent  to  a  discharge  of  the  debt  by  the  creditor,  which  of 
course  operates  the  discharge  of  the  guarantor." 

Such  in  substance  was  the  transaction  here.  The  counsel  of 
the  plaintiff,  in  his  presence  and  with  his  consent,  made  an  entry 
on  the  docket  that  there  should  be  no  further  prosecution  of  the 
debt  for  which  Fuller  was  bound,  and  made  the  entry  after  the 
most  explicit  notice  that  it  would  be  treated  as  a  release  of  Ful- 
ler's guaranty.  That  discontinuance  of  the  rule  for  a  new  trial 
was  final.  It  was  equivalent  to  a  discharge  of  the  debt.  It  was 
a  voluntary  and  persistent  acceptance  by  Stark  of  the  amount 
of  the  verdict  in  lieu  of  the  amount  guaranteed.  Of  course  it 
worked  the  discharge  of  the  guarantor.  It  was  a  much  more 
decisive  act  than  indulgence  granted  after  notice  to  proceed, 
with  an  intimation  that  the  consequence  of  neglect  would  be  to 
release  the  guarantor.  It  was  saying  the  suit  shall  not  be  prose- 
cuted in  the  only  form  in  which  it  was  possible  to  prosecute  it, 
even  though  I  forfeit  my  hold  upon  the  guaranty.  After  such 
a  decisive  declaration  of  record  against  notice  and  protest,  Stark 
had  no  shadow  of  right,  in  law  or  equity,  to  seek  recourse  against 
Fuller's  estate. 

A  few  words,  now,  as  to  the  question  of  evidence.  It  is 
argued  that  the  testimony  of  Judge  Jessup  and  of  other  witnesses, 
in  regard  to  what  transpired  concerning  the  motion  for  a  new 
trial,  was  contradictory  of  the  record.  We  do  not  think  so. 
Explanatory  of  the  record  that  testimony  undoubtedly  was,  but 
it  trenched  not  near  so  hard  upon  the  rule  which  forbids  you  to 
contradict  or  vary  a  record  by  parol,  as  the  ruling  of  this  court 
in  Garmony  v,  Hoober,  5  Barr  310,  where  it  was  held  that  it 
might  be  shown  by  parol  that  the  issue  on  the  record  had 
not  been  tried  upon  its  merits.  Here  there  was  no  contra- 
diction of  the  record.  The  parol  evidence  and  the  record  con- 
curred in  showing  that  Stark  stopped  the  argument  for  a  new 
trial.  How  he  stopped  it  was  shown  also  by  the  record,  and 
only  more  fully  by  the  parol  proofs. 

The  judgment  is  affirmed. 
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Samuel  Keiper  versus  Elizabeth  Helfrieker,  im- 
pleaded with  Samiiel  Helfrieker. 

Bond  of  Married  Woman  void  even  though  the  consideration  for  the  Bond 
he  one  on  which  an  Action  may  be  maintained, 

1.  The  jadgment-bond  of  a  married  woman  is  absolutely  void,  though  given 
for  debts  contracted  before  marriage,  or  for  necessaries  for  the  support  and 
maintenance  of  her  familv :  her  separate  estate,  if  liable  for  debts  thus  con- 
tracted, must  be  reached  through  the  proper  form  of  action,  and  not  by  means 
of  instruments  declared  to  be  null  and  void  by  the  law. 

2.  Where  a  married  woman  gave  a  judgment-bond  to  one  who  advanced 
her  money  to  be  applied  at  the  time  for  the  purchase  of  real  estate  by  her  for 
her  sole  and  separate  use,  and  which  was  in  fact  so  applied,  heldj  that  the 
bond  so  given  was  void,  and  could  not  be  enforced  against  her  separate  estate. 

Error  to  the  Common  Pleas  of  Lehigh  county. 

On  the  7th  of  October  1857,  to  August  Term  1857,  No.  161,  a 
judgment  was  entered  in  the  Court  of  Common  Pleas  of  Lehigh 
county,  in  favour  of  Samuel  Keiper  against  Samuel  Helfrieker  and 
Elizabeth  Helfrieker,  for  the  sum  of  ^1000,  on  a  bond  and  warrant 
of  attorney  dated  April  3d  1856,  payable  April  3d  1857.  A  fieri 
facias  having  been  issued  on  this  judgment  to  November  Term 

1858,  No.  58,  Elizabeth  Helfrieker  made  affidavit  that,  at  the  time 
of  the  execution  of  said  bond,  she  was,  and  still  continued  to  be, 
the  wife  of  said  Samuel  Helfrieker.  The  court  thereupon  granted 
a  rule  to  show  cause  why  the  judgment  as  to  her  should  not  be 
opened,  and  she  allowed  to  defend,  the  fi.  fa,  to  be  stayed,  with- 
out prejudice  to  the  levy  or  lien.  After  argument,  this  rule  was 
made  absolute  on  the  24th  of  May  1859.  On  the  8th  of  November 

1859,  a  narr.  was  filed  against  Elizabeth  Helfrieker,  and  there- 
after pleas  and  replications,  which,  prior  to  and  on  the  17th  of 
November  1860,  were  withdrawn  by  leave  of  court.  On  that  day 
the  plaintiff,  by  leave  of  court,  filed  an  amended  narr.,  containing 
four  counts,  to  which  the  defendant  pleaded  her  coverture  in  bar. 
This  was  met  by  a  general  demurrer.  On  hearing  the  case,  the 
court  below  entered  judgment  in  favour  of  defendant.  The 
plaintiff  thereupon  sued  out  this  writ,  averring  here  that  the  court 
erred  in  not  entering  judgment  on  the  demurrer  in  favour  of 
plaintiff. 

Marx  and  Runk,  for  plaintiff. — If  any  one  of  the  counts  is  suffi- 
cient in  matter  of  substance,  the  judgment  on  the  demurrer 
should  be  in  favour  of  plaintiff:  1  Saund.  387,  b.  3,  285,  n.  5; 
Murphy  v.  Richards,  5  W.  &  S.  280.  And  this,  too,  though  the 
declaration  be  open  to  an  objection  of  form,  such  as  should  have 
been  brought  forward  by  special  demurrer :  Stephen  on  Pleading 
164,  ed.  1824.     The  judgment  on  a  demurrer  to  a  plea  in  bar 
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should  be  quod  recuperet^  and  not  quod  respondeat  ouster :  Bauer 
V.  Roth,  4  Rawle  92.     The  Act  of  1848,  §  6,  contemplates  that 
real  estate  may  "  accrue  to  a  married  woman  during  coverture** 
by  "deed  of  conveyance  or  otherwise,  to  be  owned,  used,  and 
enjoyed  by  such  married  woman  as  her  own  separate  property." 
The    right   of  a   married  woman    to    purchase  real   estate   by 
"  deed  of  conveyance,"  since  the  Act  of  1848,  has  been  sustained 
in  Patterson  v.  Robinson,  1  Casey  81,  and  Ramborger  v.  Ingra- 
ham,  2  Wright  146 ;  in  both  of  which  cases  the  court  restricted 
execution  to  the  particular  property  purchased.     In  the  case  at 
bar,  the  advance  of  the  purchase-money,  the  bond  to  secure  it, 
and  the  purchase  of  the  real  estate,  described  in  the  narr.^  were 
simultaneous,  and  constituted  but  one  transaction.     Is  any  one 
count   in   plaintiff's   narr.   sufficient   in   matter   of  substance? 
The  first  is  the  ordinary  one  on  a  bond.     The  second  count 
of  the  narr.  sets  forth  that  the  money  was  "  then  and  there  lent 
and  advanced,  to  be  applied  and  used  for  the  purchase  by  and 
for  her  sole  and  separate  use"  of  the  described  real  estate,  and 
that  it  was  so  applied  and  used  on  the  same  day  and  year,  and 
said  bond  given  "  to  secure  the  repayment  of  said  money,  by 
enabling   said   plaintiff  to  enter  judgment   thereon,    and   thus 
secure  a  lien  upon  said  land.'*     Patterson  v.  Robinson  and  Ram- 
borger V,  Ingraham  would  make  this  a  valid  lien  in  favour  of  the 
vendor.   That  the  lien  is  in  favour  of  a  third  party  who  advances 
the  money  at  the  time,  and  at  tlie  same  time  takes  the  lien  which 
the  vendor  might  then  and  there  have  taken,  cannot  change  its 
character.      It  is  not  the  person  with  whom,  but  the  subject- 
matter  in  regard  to  which  she  contracts,  that  gives  validity  to 
her  acts.     The  money  advanced  was  the  "  consideration-money" 
for  the  land  purchased  by  her  and  described  in  the  narr,     "  To 
secure  its  repayment,  she  may  contract  under  the  Act  of  1848, 
so  far  as  to  charge  the  property  with  such  encumbrances  as  may 
be  agreed  upon :"  1  Casey  83.     The  cause  of  action  set  forth  in 
the  third  count  of  plaintiff's  narr.  shows  a  change  only  in  the 
name  of  defendant  in  the  judgment.     Tract  number  one,  de- 
scribed in  the  second  count,  was  bound,  in  defendant's  hands, 
by  the  lien  of  a  valid,  subsisting  judgment  in  favour  of  plaintiff 
against  one  Loras.    In  consideration  that  the  plaintiff  freed  that 
tract  from  the  lien  of  that  judgment,  the  defendant  joined  with 
her  husband  in  the  execution  and  delivery  of  the  bond  and  war- 
rant of  attorney,  upon  which  the  judgment  in  controversy  was 
entered.     True,  this  would  extend  the  lien  over  other  lands  of 
hers,  but  its  burden  upon  tract  No.  1  would  thereby  be  propor- 
tionately diminished.     This  change  is  an  incident  to  the  use  and 
enjoyment  of  her  separate  property.     It  was  in  relief  of  it,  and 
tended  to  secure  more  leniency  in  the  enforcement  of  the  lien. 
By  acknowledging  herself  to  be  the  debtor,  she  became  entitled 
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to  claim  the  benefit  of  the  Exemption  Act,  from  which  she  would 
have  been  precluded  had  the  property  been  sold  on  the  judgment 
against  Loras.  By  controlling  this  contract,  as  in  Patterson  v. 
Robinson  and  Ramborger  v.  Ingraham,  no  personal  liability  is 
imposed  upon  her,  whilst  she  will  derive  material  benefit  from  it. 

But  if  this  court  should  be  of  opinion  that  the  defendant, 
Elizabeth  Helfricker,  could  not,  in  the  manner  indicated,  extend 
the  lien  over  other  lands  of  hers,  they  can  restrict  the  operation 
of  the  judgment  on  the  demurrer,  under  the  authority  of  the 
cases  last  cited,  to  tract  No.  1,  upon  which  plaintiff's  judgment 
against  Loras  was  a  valid^  9ub%i%ting  lien  in  the  defendant's 
hands,  at  the  time  of  the  execution  and  delivery  by  her  of  the 
bond  and  warrant  of  attorney.  This  would  leave  the  defendant 
in  the  same  situation,  so  far  as  liability  is  concerned,  as  she  was 
in  before  the  delivery  of  her  bond,  with  the  added  chance  of 
claiming  the  benefit  of  the  Exemption  Act.  To  that  tract  the 
plaintiff  had  a  right  of  execution  before  the  defendant  made  this 
contract  with  him.  What  right  has  she  to  gainsay  it  now,  if  she 
denies  the  validity  of  her  bond  ?  Under  this  view  the  third  count 
should  have  been  sustained  by  the  court  below. 

In  the  fourth  count  the  bond  and  warrant  of  attorney  are 
alleged  to  have  been  "  sealed  and  delivered'*  by  said  defendant 
with  her  husband,  "  for  said  last-mentioned  sum  of  money  for 
the  improvement  of  her  separate  estate,  and  that  said  money 
was  afterwards,  on  the  same  day,  applied  to  and  used  for  the 
improvement  of  her  separate  estate." 

The  Act  of  1848  permits  a  married  woman  to  acquire  real 
estate,  "  to  be  owned,  used,  and  enjoyed"  as  her  separate  pro- 
perty. To  enable  her  thus  to  enjoy  it,  the  power  to  improve  it 
is  indispensable.  This  power  cannot  be  exercised  without  means. 
It  would  be  an  unreasonable  restriction  to  confine  its  exercise  to 
those  cases  alone  where  she  has  the  funds  in  hand,  of  her  own, 
to  pay  item  by  item.  If  she  is  permitted  to  "  own,"  "  to  use," 
and  to  **  enjoy,"  she  should  be  permitted,  with  her  husband,  to 
enter  into  such  engagements  as  will  enable  her  to  put  her  pro- 
perty in  a  condition  to  be  used  and  enjoyed  in  the  most  ample  and 
beneficial  manner.  These  engagements  should  be  held  bindings 
without  regard  to  their  form,  at  least  so  far  as  to  secure  repay- 
ment, out  of  her  property^  of  the  debts  incurred  for  money, 
materials,  and  labour,  used  and  employed  in  its  improvement: 
Heugh  V.  Jones,  8  Casey  488. 

J,  2>.  StiUn  and  Reeder  ^  Green^  for  defendant. — This  action 
is  debt  on  bond  against  a  married  woman.  It  is  founded  upon 
a  purely  personal  obligation,  and  must  result,  if  finally  decided 
for  the  plaintiff,  in  a  general  judgment.  The  bond  is  declared 
upon  in  the  second  and  fourth  counts  as  having  been  given  for  a 
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loan  of  money,  and  in  the  third  in  consideration  of  the  release  of 
a  lien.  Can  there  be  a  recovery  upon  such  a  bond?  Has  a 
married  woman  capacity  to  incur  such  a  liability  ? 

The  whole  capacity  of  femcB  covert  to  contract,  except  for 
necessaries,  is  created  by  the  proviso  to  the  6th  section  of  the 
Act  of  April  11th  1848.     See  Murray  v.  Keyes,  11  Casey  384. 

The  act  is  in  derogation  of  the  common  law,  and  a  plaintiff 
seeking  to  recover  on  the  contract  of  a  married  woman  must 
bring  himself  strictly  within  the  exceptions  mentioned  in  the  act. 
We  contend  therefore : — 

1.  That  the  action  being  upon  the  bond,  and  not  upon  its 
alleged  consideration,  cannot  be  sustained,  even  though  the  con- 
sideration would  of  itself  be  sufficient  to  support  an  action: 
Caldwell  v.  Walters,  6  Harris  79;  Clyde  v.  Keister,  8  Casey  85; 
1  Grant's  Cases  465;  Murray  v.  Keyes,  11  Casey  384.  That 
she  could  have  legally  made  the  bond  in  suit,  before  the  Act 
of  1848  was  passed,  will  not  be  pretended ;  nor  can  it  be  sup- 
posed that  it  was  intended  to  remove  any  of  the  disabilities 
Which  resulted  from  the  marriage  relation.  The  object  of  the 
act  is  conceded  to  have  been  protection  to  the  wife,  and  those 
disabilities  are  her  shield :  Bear's  Administrator  v.  Bear,  9 
Casey  628. 

2.  Even  if  this  action  were  founded  upon  the  alleged  con- 
siderations of  the  bond,  and  the  pleadings  were  so  framed  as  to 
result  in  a  judgment  de  terris^  there  could  be  no  recovery,  for  the 
reason  that  none  of  the  considerations  mentioned  in  the  narr, 
are  sufficient  to  create  a  legal  liability  in  a  married  woman.  We 
submit  that  it  has  never  yet  been  decided  that  a  married  woman 
has  capacity  to  make  a  valid  promise  to  pay  either  a  loan  of 
money,  or  for  the  removal  of  a  lien.  On  the  contrary,  her  lia- 
bilities have  been  expressly  limited  to — 1.  Torts  of  the  wife.  2. 
Debts  contracted  by  her  before  marriage,  or  after,  as  a,  feme  sole 
trader.  3.  Liabilities  necessarily  incurred  in  the  management 
of  her  estate.  4.  Necessaries  for  the  support  and  maintenance 
of  her  family:  Mahon  v.  Gormley,  12  Harris  80;  Clyde  v. 
Keister,  8  Casey  81 ;  Bear's  Administrator  v.  Bear,  9  Casey 
528-9 ;  Heugh  v.  Jones,  8  Casey  432. 

3.  To  this  time  this  court  has  gone  no  further  in  the  direction 
of  holding  a  married  woman  competent  to  contract  for  purchase- 
money  of  land,  than  to  decide  that  she  may  give  a  valid  judg- 
ment for  the  purchase-money,  for  the  reason  that  she  shall  not 
be  permitted  to  hold  the  land,  and  refuse  compliance  with  the 
condition  on  which  alone  she  gets  it :  Patterson  v.  Robinson,  1 
Casey  81 ;  Ramborger's  Administrator  v.  Ingraham,  2  Wright 
146.  If  this  were  a  proceeding  by  seire  facias  to  levy  the  judg- 
ment out  of  the  land  said  to  have  been  purchased,  the  plaintiff 
would  at  least  not  be  subject  to  the  objection  that  he  was  seeking 
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to  enforce  a  mere  personal  obligation ;  but  so  long  as  Patterson 
V.  Robinson  and  Ramborger  v.  Ingraham  stand  unreversed,  it  is 
not  possible  to  see  how  there  can  be  a  recovery  in  this  action, 
when  such  recovery  can  only  result  in  a  general  judgment  upon 
the  personal  obligation  of  a  married  woman.  And  while  Glyde 
V,  Keister  remains  law,  it  is  difficult  to  understand  upon  what 
principle  a  married  woman  may  give  a  valid  bond  for  a  loan  of 
money,  when  she  cannot  do  so  for  necessaries  furnished  to  her 
family  upon  her  consent.  This  court  has  deliberately  decided 
that  she  cannot  give  a  bond  for  necessaries  nor  for  purchase- 
money.  Can  it  be  conceded,  in  the  face  of  these  decisions,  that 
she  may  do  so  for  a  loan  of  money  ? 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Read,  J. — This  case  is  ruled  by  Glyde  v,  Keister,  8  Casey  88, 
and  1  Grant's  Cases  465.  The  bond  and  warrant  of  attorney,  being 
those  of  a  married  woman,  were  absolutely  void,  and  of  course 
the  judgment  upon  the  bond  was  a  nullity  as  against  her.  The 
proceedings  in  the  court  below  disclose  the  grounds  upon  which 
it  was  attempted  to  bring  the  case  within  the  decisions  of  Pat- 
terson V.  Robinson,  1  Casey  81,  and  Ramborger's  Administratbrs 
V,  Ingraham,  2  Wright  146.  There  are  three  allegations  in  the 
three  special  counts,  two  agreeing  in  one  fact,  that  it  was  a  loan 
of  money  by  the  plaintiff  to  Mrs.  Helfricker,  to  enable  her  to 
purchase  certain  lands,  or  to  be  used  for  the  improvement  of  her 
separate  estate ;  the  remaining  allegation  being  that  this  same 
bond  which  was  given  to  secure  these  loans,  was  also  given  to 
free  the  lands  mentioned  in  the  second  count  from  a  judgment 
held  by  the  plaintiff  against  another  person,  and  which  was  alleged 
to  be  a  valid  lien  on  one  only  of  the  three  tracts  therein  described. 
It  is  certain  that  some,  if  not  all,  of  these  considerations,  which 
are  pleaded  as  if  each  one  represented  the  only  consideration 
for  the  bond  and  warrant  of  attorney,  can  only  form  a  part  or 
parts  of  the  real  consideration.  But  however  this  may  be,  it  is 
sufficient  for  us  to  say  that  neither  of  them  come  up  to  the  two 
decisions  just  referred  to  so  as  to  validate  the  bond,  warrant, 
and  judgment,  which  would  not  be  good,  even  though  given  for 
debts  contracted  before  marriage,  or  for  necessaries  for  the  sup- 
port and  maintenance  of  her  family.  If  the  separate  estate  of  the 
defendant  is  liable  for  these  debts  thus  contracted,  it  must  be 
reached  through  some  appropriate  form  of  action,  and  not  by 
means  of  instruments  which  this  court  have  decided  to  be  null 
and  void. 

Judgment  affirmed. 
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Mackason's  Appeal.     Bartram's  Estate. 


Voluntary  Conveyances,  when  fraudulent  as  against  subsequent  Creditors. 
—  Trust  Estate,  how  affected  hj/  Will  made  under  Poioer  reserved  in  Deed 
42  3S0'  ^f  Trust  to  use  of  Grantor  and  his  Heirs. 

19045  ^  .,..,. 

~        ^onl  1-  Oj^o  ^w*  juris  cannot,  as  against  creditors  either  prior  or  subseouent, 

f9i«       uS      fiettlo  his  property  in  trust  for  his  own  use  for  life,  and  over  to  his  appointees 
f9i »       *2od      **y  ^^^^*  ^"^  ^^  default  of  such  appointment  to  the  use  of  his  lawful  heirs  in 

2.  Property  so  settled  is  assets  in  the  hands  of  the  trustees  for  the  payment 
of  debts,  whether  contracted  prior  or  subsequent  to  the  execution  of  the  deed 
of  trust :  and  the  devisees  or  appointees  under  the  will  of  the  settlor  will  be 
postponed  to  his  creditors. 

Certiorari  to  the  Common  Pleas  of  Philadelphia, 
This  wgiS':aft.  appeal  by  Ann  Mackason  from  the  decree  of  the 
OommQn>  Pfe^ffix^vPJliladelphia  confirming  the  report  of  John 
M.  Collinfe^  aS:^udit9.ron  thp  ^iccpunt  of  Samuel  J.  Christian  and 
Anthony  MeLeap,  trustees  of  William.  Henry  Bartram. 

The  case  Was  this  :— William  Henry  Bartram,  on  the  14th 
day  of  May  J849,  conveyed  certain  real  estate  unto  Samuel 
J.  Christian  and.  Anthpny  McLean  in  trust,  "to  let  and  demise 
the  premises  thereby  granted,  and  to  recover,  collect,  and  receive 
the  rents  and  income  thereof,  and  to  pay  over  the  same,  when, 
and  as  received,  and  pot  by  anticipation,  after  deducting  all 
taxes  and  necessary  repairs  of  the  said  trust  estate,  and  all 
reasonable  charges  and  expenses  attendant  upon  the  execution 
of  the  trust,  into  the  hands  of  William  H.  Bartram,  or  unto  such 
person  or  persons  as  he  shall  by  any  writing  under  his  hand 
appoint  and  direct,  for  and  during  all  the  term  of  his  natural 
life ;  but  so  that  all  and  singular  the  trust  estate,  and  the  rents 
and  income  thereof,  and  every  part  thereof,  shall  not  be  in  any- 
wise liable  or  subject  to,  answerable  and  accountable  for  the  acts, 
encumbrances,  charges,  contracts,  anticipation,  or  engagement 
of  him,  the  said  William  H.  Bartram,  and  shall  not  be  liable  to 
be  attached  or  in  any  way  taken  in  execution  for  any  debt  he 
may  contract ;  and  from  and  immediately  after  the  death  of  him, 
the  said  William  H.  Bartram,  then  to  hold  the  said  trust  estate 
to  and  for  the  only  proper  use,  benefit,  and  behoof  of  the  said 
person  or  persons,  and  for  such  estate  or  estates,  and  in  such 
sort,  manner,  and  form  as  he  the  said  William  H.  Bartram,  by 
his  last  will  and  testament,  or  by  any  writing  in  the  nature  of 
and  by  him  intended  as  and  for  his  last  will  and  testament,  to 
be  signed  in  the  presence  of  at  least  two  credible  witnesses,  shall 
direct,  limit,  and  appoint;  and  for  want  of  such  appointment, 
then  in  trust  to  and  for  the  only  proper  use,  benefit,  and  behoof 
of  such  persons  or  person,  and  for  such  estate  and  estates,  and 
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in  such  sort,  manner,  and  form  to  whom  and  as  the  same  would 
have  gone  under  the  intestate  laws  of  Pennsylvania  for  the  time 
being,  had  he  the  said  William  H.  Bartram  died  intestate,  seised 
and  possessed  thereof." 

By  this  deed,  the  trustees  were  empowered  to  make  sale  of  the 
real  estate,  and  directed  to  hold  the  proceeds  of  sale  subject  to 
the  same  trusts  and  conditions  as  they  held  said  real  estate. 

The  trustees  sold  the  property,  and  invested  the  proceeds  in 
the  lifetime  of  the  said  Bartram,  first  paying  off  all  his  debts 
which  existed  at  the  time  the  trust-deed  was  made.  The  deed 
was  made  with  the  knowledge  of  his  creditors,  and  with  a  view 
to  effect  a  sale  of  the  trust  estate,  so  that  his  debts  might  be  paid, 
and  the  residue  held  in  trust.  Subsequently,  he  incurred  sundry 
debts,  amounting  in  the  aggregate,  with  interest,  to  about  $6000, 
and  afterwards  made  his  will  in  pursuance  and  in  execution  of 
the  power  to  appoint  reserved  to  himself  in  said  deed  of  trust, 
and  gave  the  trust  property  to  Ann  Mackason,  the  appellant,  for 
life,  with  remainder  to  certain  legatees  named  in  the  said  will. 

In  1857  he  died,  unmarried  and  without  issue.  After  his 
death,  the  trustees  filed  their  account,  which  was  referred  to  an 
auditor  to  settle  and  adjust,  and  to  report  distribution.  The 
auditor,  after  a  full  review  of  the  authorities,  made  a  learned  and 
elaborate  report,  in  which  he  directed  that  the  debts  contracted 
after  the  execution  of  the  trust-deed  should  be  first  paid,  and 
then  awarded  the  balance  in  accordance  with  the  provisions  of 
the  will  of  said  Bartram.  To  this  award  exceptions  were  filed 
by  the  legatees,  which  were  dismissed,  and  the  report  of  the 
auditor  confirmed  by  the  court.  From  this  decree  the  present 
appeal  is  taken.  The  court  below  gave  no  written  opinion,  but 
merely  entered  a  decree  dismissing  these  exceptions  and  confirm- 
ing the  report. 

The  errors  assigned  were, 

1.  That  the  court  erred  in  dismissing  the  exceptions  and  con- 
firming the  report  of  the  auditor. 

2.  In  deciding  that  the  deed  dated  the  14th  day  of  May,  a.  d. 
1849,  executed  by  William  H.  Bartram  to  Samuel  J.  Christian 
and  Anthony  McLean,  was  void  as  to  creditors. 

3.  In  deciding  that  the  reservation  and  execution  of  .the  power 
of  appointment  reserved  under  the  said  deed  to  William  H.  Bar- 
tram made  the  property  thereby  limited  assets  for  the  payment 
of  his  debts. 

4.  In  deciding  that  the  absolute  estate  in  the  property  limited 
under  the  said  deed,  was  in  the  said  William  H.  Bartram  at  the 
time  of  his  death,  and  as  such  was  assets  for  the  payment  of  liis 
debts. 

6.  In  deciding  that  the  claims  of  the  creditors  of  William  H. 
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Bartram,  deceased,  were  payable  out  of  the  fund  for  distribu- 
tion.    And 

6.  In  directing  the  sum  of  $5602.50  to  be  applied  to  the  pay- 
ment of  the  debts  enumerated  in  the  schedule  of  distribution 
annexed  to  the  auditor's  report. 

Greorge  W.  Biddle  and  James  W.  Paul^  for  the  appellant. — 
In  the  view  of  the  case  taken  by  the  auditor,  the  deed  exe-^ 
cuted  by  William  H.  Bartram  presents,  in  connection  with  o^heit 
facts  found,  three  questions  for  consideration: —        _    "      ^^'**^ 

1.  Whether  said  conveyance  is  void  as  to^he  cr^Rtors  by 
virtue  of  the  statute  of  IS  Eliz.  c.  5.  In  this  connection  the  first 
and  second  errors  will  be  considered. 

Under  this  head  the  auditor  asstimfes  that  the  case  may  be 
considered  as  only  involving  debts  contracted  subsequently  to 
the  execution  of  the  deed,  and  that  the  only  ground,  perhaps, 
of  its  invalidity  as  to  suc^  subsequent  creditors,  is  the  fact  of  the 
settlement  for  the  grantor^  benefit,  and  comes  to  the  conclusion 
that  the  current  of  English  and  American  authorities  runs  against 
the  validity  of  the  deed^  We  assert  that  the  law  of  Pennsylvania 
has  never  so  decided^But  that,  on  the  contrary,  there  are  intima- 
tions and  decisit)n3  the  other  way. 

The  deed  was  executed  on  the  14th  May  1849,  and  recorded, 
on  the  18th  May  1849,  and  does  not,  on  its  face,  purport  to  pass 
all  the  property  of  the  grantor,  but  only  an  undivided  moiety  in 
a  specified  tract  of  land,  and  it  is  nowhere  found  in  the  testi- 
mony that  he  had  no  other  property  at  the  time. 

Whj  should  the  fact  of  the  settlement  being  made  to  protect 
the  grantor  against  his  own  improvidence,  defeat  it  ?  Is  it  not 
as  proper  a  motive  as  to  settle  the  estate  voluntarily  upon 
another  ?  Is  not  a  man  as  much  bound  to  protect  himself  as  his 
wife  and  children  ?  May  he  not  as  well  foresee  his  own  improvi- 
dence or  inability,  as  that  of  his  family  ?  If  then  he  fairly,  in 
the  absence  of,  or  providing  for  existing  indebtedness,  so  proclaim 
his  intention  to  the  world,  by  recording  the  deed,  why  should  it 
not  stand  ?  The  contemporaneous  judicial  interpretation  of  the 
statute  does  not  forbid  it,  and  we  are  not  bound  by  the  later 
English  decisions,  where  they  conflict  with  the  early  ones,  or 
with  our  own :  Cathcart  v.  Robinson,  5  Peters  264,  280. 

One  of  the  most  eminent  jurists  of  this  state,  or  of  any  country, 
has  given  the  sanction  of  his  name  to  the  conclusion  we  are  con- 
tending for :  Mateer  v.  Hissim,  3  Pen.  &  Watts  160.     See  also 

I  Wall.  Jr.  107  ;  Greenfield's  Estate,  2  Harris  489.    In  Virginia 
it  seems  to  be  settled  in  the  same  way :  Johnson  v.  Zane's  Trustees, 

II  Grattan  552. 

We  may,  therefore,  dismiss  the  other  cases  cited  by  the  auditor, 
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and,  resting  upon  our  own  law,  conclude  that  he  erred  in  the 
solution  of  the  first  question. 

The  remarks  of  Coulter,  J.,  Morris  v.  Johnson,  6  Barr  287,  289, 
upon  the  different  modes  tn  which  the  English  law  and  our  Penn- 
sylvania law- reach,  the' grame  end,  are  referred  tOsjts  a  solution  of 
man^  of  the  English  caseff.  ^    .       ^ 

2.  A-s-to  whether  the  execution  of  the  power  of  appointment 

*  reserved  to  the  grantor  did,  or  did  not,  make  the  property  assets 

'  .for  the  payment  of  the  debts.     The  auditor  thinks  it  did :  we 

"contend   it  did  not.     The  English  modern  cases  undoubtedly 

sustain  the  auditor,  but  they  are  irreconcilable  with  the  law; 

and  in  Holmes  v.  Coghill,  12  Vesey  212,  the  chancellor  (Erskine) 

says  they  cannot  be  reconciled  to  clear  principles  of  law  or 

equity,  and  that  a  court  of  equity,  in  favouring  the  creditors, 

takes  upon  itself  to  disregard  altogether  the  quality  of  the  deed, 

and  to  alter  wholly  the  rights  of  the  parties  under  it. 

Commonwealth  v.  DuflBeld,  2  Jones  277,  terms  it  a  shallow 
equity,  introduced,  not  to  do  justice,  but  to  further  creditors, 
and  shows  plainly  that  the  appointee  derives  his  title  from  the 
^nor  of  the  power  by  the  instrument  in  which  it  is  created,  not 
under  but  paramount  to  the  appointor.  This  case  is  entirely  at 
variance  with  the  auditor's  conclusions,  and  is  not,  as  he  seems 
to  think,  in  conflict  with  the  opinion  of  the  same  judge  in  Morris 
V.  Phalen,  1  Watts  390,  decided  many  years  before.  The  dif- 
ference between  this  case  and  Flintham's  Appeal,  11  S.  &  R.  16, 
is  obvious,  because  in  Morris  v.  Phalen,  the  power  of  the  widow 
was  not  to  dispose  of  the  freehold,  but  of  an  entirely  different 
thing;  the  value  of  the  fee  simple  in  cash,  which  had  not  the 
remotest  connection  with  the  freehold  that  precedes  it,  being 
essentially  a  different  corpus,  &c. :  1  Watts  391.  In  the  lan- 
guage of  C.  J.  Tilghman  (11  S.  &  R.  18),  ^'though  it  is  a  nice 
distinction,  it  is  firmly  established,  and  cannot  be  said  to  be  void 
of  reason." 

The  law  of  Pennsylvania,  then,  does  not  support  the  auditor  in 
the  result  reached  by  him  under  the  second  question  considered. 

8.  The  fourth,  fifth,  and  sixth  errors  assigned,  include  the  third 
question  discussed  by  the  auditor,  viz. :  "  Whether  the  convey- 
ance can  or  cannot  be  sustained,  as  creating  a  valid  special  trust, 
and  whether  or  not  the  absolute  estate  was  in  said  W.  H.  Bartram 
at  the  time  of  his  death." 

The  auditor  concludes  that  under  the  English  and  Pennsylvania 
cases,  the  fee  simple,  or  absolute  interest  in  its  proceeds,  was  in 
W.  H.  Bartram,  and  that,  therefore,  notwithstanding  the  appoint- 
ment in  favour  of  the  legatees,  the  claims  of  his  creditors  were 
to  be  paid  out  of  the  fund  in  the  trustees'  hands. 

It  may  well  be  questioned,  whether  any  case  cited  covers  the 
case  under  consideration.     The  duties  of  the  trustees  were  not 
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formal  but  active,  and  it  was  of  vital  importance,  in  view  of  the 
object  of  settlement,  that  the  trust  should  be  treated  as  subsisting. 
The  estate  was  analogous  to  that  of  a  married  woman's  separate 
estate,  which,  in  Pennsylvania,  it  is  settled  cannot  be  aliened 
without  an  express  authority  for  the  purpose:  Lancaster  v. 
Dolan,  1  Rawle  231 ;  Norris  v.  Johnson,  6  Barr  289. 

Admitting,  for  the  sake  of  the  argument,  Mr.  Bartram  had 
the  fee  or  the  absolute  interest,  he  had  still  a  power  of  appoint- 
ment by  will,  and  he  did  appoint  in  pursuance  of  this  power. 

If  anything  may  be  considered  as  settled  law,  it  is  that  the 
fee  and  the  power  may  subsist  together  (1  Sugden  on  Powers, 
§  6,  of  Merger  of  Powers  104),  and  that  one  so  owning  both  may 
appoint  under  the  power,  and  his  appointee  will  take  through 
him  under  the  deed  containing  the  power,  and  not  under  him : 
Sir  Edward  Clere's  Case,  6  Rep.  176 ;  Maundrell  v.  Maundrell, 
10  Ves.  246 ;  Birdsall  v.  Richards,  6  Harris  256 ;  Wetherill  v. 
Wetherill,  6  Id.  265. 

The  settlor  passing  the  fund  by  virtue  of  his  power,  the  legatees 
were  in  under  the  deed  of  settlement  as  of  the  date  of  its  execu- 
tion. May  14th  1849,  long  prior  to  the  existence  of  the  debts^ 
and  of  course  long  prior  to  the  death  of  testator. 

They  are  to  be  considered  by  the  appointment  in  their  favour 
as  if  they  had  been  specially  named  in  the  deed  of  May  14th 
1849,  since  they  are  named  by  reference  to  this  deed.  They 
take,  then,  as  if  named  in  the  deed,  which  it  is  conceded  they 
could  have  done  under  the  circumstances  of  the  case.  There  is 
nothing  forced  and  unreasonable  in  this.  They  are  not  more 
volunteers  by  being  named  for  the  first  time  in  the  codicil  by 
way  of  appointment  under  the  power.  They  would  have  been 
just  as  much  volunteers  if  named  in  the  deed  itself.  The  hopes 
of  creditors  are  not  more  disappointed  because  they  are  named 
by  way  of  appointment,  instead  of  being  named  in  the  deed. 
This  instrument,  with  all  the  rights  which  it  might  confer  upon 
the  settler's  appointees,  was  well  known  (being  on  record)  long 
before  any  of  the  debts  now  sought  to  be  charged  upon  the  fund 
was  in  existence  or  contemplated.  The  title  of  the  appointees 
being  therefore  the  earlier  title,  must  prevail.  The  auditor  was 
therefore  in  error  in  supposing  that  the  debts  were,  under  the 
circumstances  of  the  case,  a  charge  upon  the  fund. 

W.  J,  McElroy^  for  the  appellee. — The  auditor,  speaking  of 
the  conveyance  being  for  the  grantor's  benefit,  says  that  "  it  was 
of  all  his  estate  in  trust  for  himself  alone  for  life,"  &c. 

It  was  admitted  as  a  fact  before  the  auditor,  and  the  case  was 
argued  upon  the  admission  that  the  deed  in  question  embraced 
all  the  property  of  the  grantor. 

Independently  of  this,  it  rested  on  the  appellant  to  show  that 
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the  grantor  was,  at  the  time  of  the  conveyance,  possessed  of 
other  property,  if  such  fact  was  material. 

There  was  no  evidence  before  the  auditor  that  the  conveyance 
was  made  to  protect  the  grantor  against  his  own  improvidence, 
or  that  it  was  necessary  these  facts  asserted,  arguendo^  require 
this  correction. 

I.  As  to  the  validity  of  the  conveyance  under  the  statute  of 
13  Elizabeth.  The  English  decisions  cited  by  the  auditor  are 
binding  on  us  as  authority,  unless  expressly  overruled,  and  there 
is  no  case  in  Pennsylvania  which  establishes  a  different  doctrine. 

The  doctrine  of  these  decisions  is,  that  a  voluntary  convey- 
ance by  which  the  grantor  reserves  an  interest  or  benefit  to  him- 
self, is  voidable  by  subsequent  creditors. 

In  the  case  now  under  discussion,  the  grantor  reserved  the 
whole  income  of  the  estate  to  his  own  use,  and  also  the  full  right 
to  dispose  of  the  principal  by  will  in  any  way  he  might  choose. 
Such  a  conveyance  has  neither  a  valuable  nor  good  consideration 
to  support  it ;  it  has  non^  of  the  privileges  of  a  settlement. 

Why  should  it  stand  against  creditors  ?  The  contemporaneous 
judicial  interpretation  of  the  statute  forbids  it,  and  the  appel- 
lant has  shown  no  case  which  directly  sustains  it :  See  4  Kent 
*311,  7th  ed.,  note  c,  and  cases  there  cited ;  Johnston  v.  Har- 
vey, 2  Penna.  Rep.  82 ;  Russell  t;.  Hammond,  1  Atk.  18 ;  Adlum 
V,  Yard,  1  Rawle  163. 

The  cases  cited  by  appellant  are  not  in  point.  In  Mateer  v, 
Hissim  there  was  no  interest  reserved  to  the  grantor  out  of  the 
property  conveyed,  and  the  question  was  whether  he  had  reserved 
enough  other  property  to  pay  existing  debts,  held,  that  having 
done  this,  his  deed  was  not  void. 

In  Greenfield's  Estate,  the  deed  directed  the  trustees  expressly, 
"  first,  to  pay  all  debts  due  by  the  said  Elizabeth  Greenfield,  or 
debts  which  may  become  due." 

In  Johnson  v.  Zane's  Trustees,  11  Grattan  (Virginia),  the  trust 
was  not  for  the  benefit  of  the  grantor  alone,  but  also  of  his  wife, 
and  was  therefore  meritorious  as  a  settlement,  and  privileged. 

Cathcart  v.  Robinson,  6  Pet.  264,  was  on  the  construction  of 
the  statute  27th  Elizabeth,  not  the  18th  Elizabeth,  and  whatever 
fluctuation  there  may  have  been  in  the  early  English  decisions 
on  the  27th  Elizabeth,  there  had  been,  up  to  the  time  of  our 
Revolution,  a  steady  uniformity  of  decision  on  the  13th  Elizabeth, 
as  regards  the  point  under  discussion. 

II.  As  to  the  effect  of  the  execution  of  the  power  of  appoint- 
ment. The  auditor's  decision  on  this  point  is  not,  as  alleged  by 
the  appellant,  based  upon  the  English  modern  cases.  The  cases 
cited  by  him  were  decided  in  1690,  1694,  1739,  1741,  1750,  &c. 
They  are  therefore  authority  here,  unless  overruled,  and  they 
have  not  been.     On  the  contrary,  the  doctrine  that  the  execution 
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of  such  a  power  makes  the  estate  assets  for  creditors  has  been 
fully  recognised  and  acted  upon  in  Johnson  v.  Gushing,  15  New 
Hamp.  Rep.  298 ;  Tallmadge  v.  Sill,  21  Barbour  (N.  Y.)  34,  and 
Smith  V.  Garey,  2  Dev.  &  Bat.  (N.  C)  42.  It  is  also  stated  in 
our  text-books  to  be  the  law :  4  Kent  *839,  *340 ;  1  Story's  Eq. 
Jur.,  §§  169,  170 ;  Adams'  Eq.  ^99  (note  by  Mr.  Wharton) ;  2 
Sugd.  29 ;  2  Chance  143.  It  is  recognised  in  Flintham's  Appeal, 
11  S.  &  B.  16.  In  Commonwealth  v.  DuflSeld,  cited  by  the  ap- 
pellant, the  case  might  have  been  decided  upon  this  point,  but 
while  disapproving  it,  the  learned  judge  was  not  disposed  to  set 
it  aside  as  not  the  law,  but  put  the  case  on  other  grounds. 

It  is  said  the  law  is  unjust,  because  it  says  that,  although  the 
appointer  did  not  direct  his  debts  to  be  paid,  yet  they  shall  be 
paid  before  his  devisees  shall  take.  Precisely  the  same  injustice 
is  worked  by  law  which  makes  every  devised  estate  subject  to 
simple  contract  debts.  But  in  the  present  case,  this  disapproba- 
tion of  the  doctrine  as  inequitable,  has  no  foundation.  Mr. 
Bartram  is  as  well  the  donor  as  the  donee  of  the  power.  It  is 
his  own  estate  which  he  disposes  of,  and  there  can  be  no  injus- 
tice in  making  that  liable  for  his  debts — in  favour  of  his  creditors, 
who  have  the  highest  equity,  and  against  his  legatees,  who  are 
mere  volunteers. 

III.  As  to  the  quality  of  the  estate  in  Mr.  Bartram.  There  is 
nothing  in  the  facts  to  show  that  there  was  any  necessity  for  the 
existence  of  a  trust,  after  the  conversion  of  the  property  con- 
veyed to  the  trustees.  That  Mr.  Bartram  was  unable,  from  a 
want  of  confidence  by  his  creditors  in  him,  or  from  any  other 
cause,  to  induce  them  not  to  press  his  property,  and  that  the 
gentlemen  named  as  trustees  were  able  to  do  this,  may  have  been 
the  case :  but  the  appellant,  who  gave  all  the  evidence  that  was 
given  as  to  the  reasons  for  creating  this  trust,  did  not  show  any 
want  of  ability  on  the  part  of  Mr.  Bartram  to  manage  his  own 
estate,  or  any  other  reason  why  he  needed  protection  against  his 
"  acts,  encumbrances,  charges,  contracts,  anticipation,  or  engage- 
ment." It  is  straining  this  case  very  much,  to  compare  it  to  a 
trust  for  a  married  woman. 

The  appellee  submits  that  the  form  of  a  trust  here  ought  to 
be  disregarded,  in  accordance  with  Kuhn  v.  Newman,  2  Casey, 
and  the  lino  of  similar  decisions  down  to  Kay  v.  Scates,  1  Wright 
31.  If  the  trust  then  did  not  stand,  the  limitation  was  to  Bar- 
tram for  life,  and  after  his  death  to  his  own  heirs,  i.  e.,  to  the  use 
of  him  and  his  heirs :  Smith's  Appeal,  11  Harris  9 ;  Pott's  Ap- 
peal, 6  Casey  168 ;  Bush's  Appeal,  9  Id.  85,  &c.  Nor  does  the 
power  of  appointment  affect  the  character  of  the  estate:  Pratt 
v.  McCawley,  8  Harris  264 ;  Harvey's  Appeal,  11  Casey  207 ; 
Kay  V.  Scates,  1  Wright  31. 

Admitting  the  doctrine  of  Sir  Edward  Clere's  Case,  the  appli* 
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cation  sought  to  be  made  of  that  doctrine  in  the  present  case  i» 
erroneous.  For,  although  the  appointee  is  in  by  force  of  the 
feoffment  or  instrument  creating  the  power,  it  does  not  follow 
that  his  title  relates  to  the  time  of  the  feoffment,  or  date  of 
the  instrument :  Commonwealth  v.  DuflSeld,  2  Jones  282 ;  Marl- 
borough V.  Godolphin,  2  Ves.  Sr.  61.  The  application  of  this 
doctrine  made  by  the  appellant  is  not  sustained  by  the  authori- 
ties. The  appointees  are  not  in  under  the  deed,  as  of  the  date 
of  its  execution,  May  14th  1849,  but  as  of  the  date  of  Mr.  Bar- 
tram's  death,  on  the  28th  June  1857,  and  of  course  not  prior  to 
the  debts.  They  have  not  therefore  the  earlier  title :  and  the 
argument  based  on  this  idea  must  fail.  The  recording  of  the 
deed  makes  no  difference :  Thompson  v.  Dougherty,  12  S.  &  R. 
468. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 

Thompson,  J. — This  appellant  claims  the  money  in  controversy 
here  under  the  following  circumstances :  William  H.  Bartram,  a 
resident  of  the  city  of  Philadelphia,  was  the  owner  of  certain  real 
estate  in  the  city ;  and,  being  so,  did,  on  the  18th  day  of  May 
1849,  convey  the  same  in  trust  to  his  own  use  for  life,  and  over 
to  such  person  or  persons  as  he  should  by  will  appoint ;  and  on 
failure  to  appoint,  then  to  the  use  of  his  lawful  heirs  in  fee ;  the 
trustees  to  let  and  demise  the  property,  receive  and  collect  the 
rents  and  income,  and  pay  over  the  same,  after  deducting  taxes, 
repairs,  and  expenses  of  the  trust,  to  him  the  said  William  H. 
Bartram  during  his  life,  as  received,  and  not  by  way  of  anticipa- 
tion, and  free  and  clear  of  all  debts,  contracts,  and  encumbrances 
incurred  or  entered  into  by  him.  Bartram  died  abroad  in  18.57, 
leaving  a  will,  in  which  he  devised  his  property  to  the  appellant, 
Ann  Mackason,  for  life,  then  over  to  certain  persons  named. 
In  a  codicil  to  the  will  he  declares  these  devises  as  an  execution 
of  the  power  to  appoint. 

At  the  date  of  the  conveyance  in  trust,  Bartram  was  indebted 
to  a  considerable  extent,  and  the  property  conveyed  was  sold  by 
the  trustees,  and  after  paying  off  these  debts,  the  residue  was 
invested  and  the  income  paid  to  him  by  them  annually  during 
life.  Before  his  death  he  again  became  indebted  to  several  per- 
sons, in  all  to  the  extent  of  about  $6000,  and  these  debts  re- 
mained unpaid  at  his  decease.  His  creditors  now  claim  payment 
out  of  the  trust  funds  in  the  hands  of  the  trustees,  which  they 
contend  are  assets  of  his  estate  applicable  to  their  extinguish- 
ment, and  this  is  denied  and  resisted  by  the  appellant.  The 
court  below  confirmed  the  auditor's  report,  deciding  in  favour  of 
the  creditors,  and  hence  this  appeal. 

This  statement  brings  us  to  the  simple  inquiry,  can  the  owner 
of  property  so  dispose  of  it,  for  his  own  use,  benefit,  and  support, 

6  Wr.— 22 
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a«  to  put  it  beyond  the  reach  of  liability  for  his  future  debts,  he 
being  and  continuing  sui  juris,  and  there  appearing  to  be  no 
reason  therefor  excepting  to  withdraw  it  from  such  liability,  and 
thus  retain  the  temporal  ownership  without  its  incidents  ?  This 
would  be  a  startling  proposition  to  aflBrm.  It  would  revolutionize 
the  credit  system  entirely,  destroy  all  faith  in  the  apparent 
ownership  of  property,  and  repeal  all  our  statutes  and  decisions 
against  frauds.  Every  man  about  to  engage  in  business  where 
there  was  a  chance  of  loss,  would  place  himself  under  the  pupil- 
age of  trustees,  and  everybody's  estates  would  be  passing  under 
settlement  deeds  and  trustees*  accounts  through  the  courts, 
before,  in  the  natural  course  of  things,  the  jurisdiction  of  the 
Orphans'  Court  would  attach. 

Such  consequences  from  judicial  action  need  not  be  deprecated 
in  advance,  for  they  never  can  occur. 

We  need  not  discuss  all  the  positions  taken  by  the  learned 
auditor  in  his  very  able  report ;  all  of  which  converge  to  the 
same  point ;  namely,  that  such  a  trust  as  this,  under  its  circum- 
stances, does  not  withdraw  the  property  from  the  reach  of  cre- 
ditors subsequent  to  its  creation. 

Chancellor  Kent,  in  Vol.  4,  p.  311,  of  his  Commentaries,  states 
the  law  of  such  an  attempt  thus :  "  The  policy  of  the  law  will  not 
permit  property  to  be  so  limited  as  to  remain  in  the  grantor  for 
life,  free  from  the  incidents  of  property,  and  not  subject  to  his 
debts." 

So  in  Johnson  v.  Harvey,  2  Penna.  Rep.  82,  Gibson,  C.  J., 
states  the  same  thing  to  be  law,  and  the  reasons  for  it,  viz., 
"  That  the  statute  of  13  Eliz.,  which  proposes  to  avoid  convey- 
ances with  intent  to  delay,  hinder,  arid  defraud  creditors,  would 
be  of  little  use  if  a  debtor  might  put  his  estate  beyond  the  reach 
^f  his  creditors  and  still  get  a  living  from  it**  He  puts  it  upon 
the  statute  of  13  Eliz.  as  void. 

Under  our  insolvent  laws  such  a  thing  could  not  be  done,  for 
tiie  debtor  is  bound  to  take  an  oath  that  he  has  not  conveyed, 
transferred,  or  assigned  any  portion  of  his  property  whereby  to 
benefit  himself  or  his  family.  While  this  could  not  affect  trusts 
lawfully  made,  on  good  consideration,  it  certainly  would  a  trust 
for  the  debtor's  own  use. 

What  object  there  could  have  been  here  for  this  extraordinary 
settlement  other  than  to  protect  the  settlor's  property  against 
future  indebtedness,  does  not  appear. 

That  object  is  boldly  avowed.  The  trustees  are  to  hold  the 
estate  of  the  settlor  to  his  use  for  life,  free  and  clear  of  his  debts, 
contracts,  and  encumbrances,  and  pay  him  the  net  income  after 
his  death  to  his  heirs,  in  default  of  appointment ;  otherwise  to 
his  appointee. 

The  proposition  is,  that  such  a  settlor  may  be  the  complete 
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equitable  owner  of  all  his  property — deal  as  much  as  he  pleases 
with  it,  and  it  shall  not  be  liable  for  his  debts.  Here  we  have  a 
direct  attempt  by  one  Bui  juris  to  guard  his  own  property  against 
his  own  contracts.  In  Thompson  v.  Dougherty,  12  S.  &  R.  448, 
decided  at  Nisi  Prius,  a  conveyance  in  favour  of  the  wife,  of  the 
grantor's  whole  estate  (and  that  seems  to  be  the  case  here),  with 
an  expectation  of  future  indebtedness,  was  held  void  under  the 
statute  of  13  Eliz.  as  against  such  debt^.  There  are  numerous 
English  decisions  cited  by  the  auditor  to  show  that  a  settlement 
is  fraudulent  under  the  statute  of  13  Eliz.  where  the  settlor  takes 
back  to  himself  an  estate  for  life :  1  Atk.  13 ;  2  Id.  480,  512, 
600 ;  2  Vern.  510.  ^  This  is  just  what  was  in  substance  said  by 
Chancellor  Kent,  and  Gibson,  C.  J.,  cited  above. 

The  general  doctrine  of  settlements  by  one  in  favour  of  another 
who  is  usually  non  Bui  juris,  fairly  made  and  without  wrong  to 
the  creditors  of  the  grantor,  the  law  sustains ;  but  that  is  widely 
different  from  this  case.  The  auditor  was  therefore  right  in 
holding  the  estate  of  Bartram  in  the  hands  of  his  trustees  for  the 
payment  of  his  debts.  We  do  not  negative  another  ground  taken 
in  the  report,  viz.,  that  an  unlimited  right  of  appointment  in  fee 
renders  the  estate  assets  for  the  satisfaction  of  the  appointee's 
debts.  This  is  undoubtedly  the  English  rule:  see  authorities 
cited  by  the  auditor,  and  Haliday  v.  Peters,  28  Beav.  354.  The 
rule  seems  to  be  different  when  the  appointee  is  a  feme  covert^ 
unless,  as  said  by  Sir  John  Romilly,  Master  of  the  Rolls,  in  this 
last  case,  when  the/erwe  covert  is  guilty  of  a  fraud  in  her  contracts, 
by  holding  herself  out  as  a  feme  sole  ;  in  that  case  the  property 
would  be  assets.  It  is  not  necessary  to  decide  upon  the  effect 
of  such  a  power  to  appoint  by  a  man  or  woman,  in  this  case,  nor 
do  we  give  any  intimation  on  the  subject;  the  case  was  well 
decided  by  the  auditor  on  the  point  already  stated  in  this  opinion. 
Decree  of  the  Common  Pleas  aflSrmed  at  the  costs  of 
the  appellant. 


Kenton  ve^^sus  Vandergrift. 

Reconveyance  of  legal  Title  enforced  in  EqxUty, 

Where  a  conveyance  is  absolute  on  its  face,  and  claimed  to  be  such  in  fact, 
by  the  grantee,  but  is  proved  to  have  been  in  the  nature  of  a  mortgage,  the 
defeasance  having  been  unrecorded  and  resting  in  parol,  the  grantee  or  mort- 
gagee may  be  compelled  in  equity,  after  the  mortgage-debt  is  paid,  to  execute 

eed  of  reconveyance  to  the  grantor. 


gap 
ade 


Certiorari  to  the  Common  Pleas  of  Philadelphia. 

This  was  an  appeal  by  Thomas  S.  Kenton,  from  the  decree  of 
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the  court  below,  on  a  bill  filed  by  Jacob  Vandergrift,  directing 
him  to  convey  to  complainant  certain  real  estate  in  Oxford  town- 
ship. 

The  bill  of  complainant  set  forth  in  substance  that  Benjamin 
Vandergrift,  the  father  of  complainant,  on  the  23d  of  May  1838, 
owed  Kenton,  the  defendant,  $140.  That  Benjamin  Vandergrift, 
who  was  then  seised  of  a  lot  in  Oxford  tov'A^ship,  agreed  with 
Kenton  to  convey  it  to  him  as  security  for  said  debt ;  that  Jacob 
Vandergrift  agreed  with  Benjamin  and  Kenton  that  he,  Jacob, 
would  repay  Kenton  said  sum  ;  in  consideration  thereof  Kenton 
agreed  that  whenever  he  should  be  paid  by  Jacob  Vandergrift 
said  debt  of  $140,  he  would,  by  good  and  lawful  deed,  convey 
said  lot  to  Jacob  in  fee,  free  from  all  encumbrances ;  that  Ben- 
jamin Vandergrift  and  wife,  in  pursuance  of  said  agreement, 
executed  a  deed,  absolute  on  its  face,  conveying  said  lot  to 
Kenton,  in  fee,  to  hold  as  security  for  the  payment  of  the 
said  sum  of  ?140;  that  at  the  time  of  the  said  conveyance 
the  lot  was  not  worth  the  sum  of  $140,  and  that  subsequently 
Jacob  Vandergrift,  with  the  knowledge  and  consent  of  Kenton, 
entered  upon  and  took  exclusive  possession  of  said  lot,  which  he 
held,  down  to  the  time  of  the  filing  of  the  bill.  That,  on  the  28th 
of  May  1838,  Jacob  Vandergrift,  the  complainant,  was  indebted 
to  divers  persons  in  the  sum  of  $140,  and  was  seised  as  of  fee  of 
a  frame  messuage  and  lot  in  said  township,  and  agreed  with 
Kenton  to  convey  to  him  the  same,  to  hold  as  security  for  the 
payment.  In  consideration  whereof  Kenton  agreed  with  Jacob 
to  pay  the  said  sum  of  $140  to  the  persons  to  whom  Jacob  owed 
the  same,  and  that  whenever  Jacob  should  repay  Kenton  said  sum, 
Kenton  would  reconvey  the  premises  to  him,  in  fee  simple,  clear 
of  all  encumbrances;  that  in  accordance  with  this  agreement, 
Jacob  and  wife  executed  a  deed  conveying  said  frame  messuage 
and  lot  to  Kenton  in  fee  simple,  to  hold  as  security  for  said  last- 
mentioned  sum  of  $140.  That  at  the  time  of  the  execution  of  said 
deed,  and  to  the  time  of  filing  said  bill,  Jacob  was  and  remained 
in  exclusive  possession  of  the  premises.  That  from  the  date  of 
said  deeds  to  the  24th  July,  A.  D.  1855,  Jacob  Vandergrift  paid 
Kenton  interest  on  said  two  sums  of  $140  each,  at  the  rate  of  6 
per  cent,  per  annum ;  that  on  or  about  the  4th  of  July,  A.  D. 
1855,  Jacob,  through  his  agents,  tendered  to  Kenton  $280,  for 
the  purpose  of  paying  said  two  sums  of  $140  each,  and  also  a 
deed  for  Kenton  to  execute,  conveying  to  him,  Jacob,  in  fee, 
said  two  properties,  and  requested  him  to  execute  said  deed ; 
that  Kenton  refused  to  accept  said  $280,  and  execute  the  deed ; 
that  Jacob  then  tendered  Kenton  $140,  and  requested  Kenton 
to  accept  the  same  on  account,  and  in  payment  of  the  debt  for 
which  the  last  of  said  two  properties  was  conveyed,  which  was 
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also  refused;  that  on  the  4th  December,  a.  d.  1857,  Eenton 
brought  an  action  of  ejectment  in  the  District  Court  against 
Jacob  Vandergrift;  that  on  the  trial  of  said  issue,  the  said 
defendant  set  up  as  a  defence,  that  said  properties  were  con- 
veyed to  Kenton,  to  hold  as  security  for  the  payment  by  said 
Jacob  of  J140,  as  above  set  forth,  and  that  he,  Kenton,  on 
payment  of  said  sums,  would  convey  said  properties  to  Jacob 
Vandergrift;  that  said  Jacob  succeeded  in  establishing  said 
defence,  and  that  the  jury  in  said  case  rendered  their  verdict  for 
plaintiff,  with  this  condition,  ^*  that  if  Jacob  Vandergrift,  the  de- 
fendant, pay  the  plaintiff  5283,  in  one  year  from  the  Ist  day  of 
April,  A.  D.  1858,  with  interest,  this  verdict  shall  be  null  and 
void."  That  on  the  9th  April,  A.  D.  1857,  said  Jacob  paid  to  said 
Kenton,  in  compliance  with  the  condition  of  said  verdict,  $283 
in  full,  the  amount  of  said  verdict,  with  interest,  and  that  Ken- 
ton received  said  sum,  and,  by  his  attorney,  gave  a  receipt  on 
the  docket  of  said  suit ;  that  the  verdict  of  $288  was  the  amount 
of  the  sum  which  the  jury  found  due  at  the  time  of  its  rendition 
from  said  Jacob  to  Kenton,  for  and  on  account  of  said  sums,  to 
secure  the  payment  of  which  the  said  deeds  to  Kenton  were 
made.  Complainant,  averring  compliance  with  his  agreement  to 
pay  Kenton  said  two  sums  of  $140  each,  and  also  all  legal  and 
equitable  claims  and  demands  which  said  Kenton  ever  had 
against  com{)lainant,  in  any  way  or  manner  connected  with  said 
two  properties,  or  with  the  debts  to  secure  which  said  properties 
were  conveyed,  further  averred  that,  on  the  26th  March  1861, 
he  had  tendered  to  said  Kenton  a  deed  for  the  said  two  proper- 
ties for  his  execution,  with  a  notice  demanding  the  execution  of 
a  proper  conveyance  from  him  to  complainant  for  each  of  said 
two  properties,  and  that  he  had  refused  to  execute  it.  Com- 
plainant further  alleged  a  request  made  by  him,  for  the  execution 
and  delivery  to  him  by  Kenton  of  a  deed  for  said  two  properties, 
in  compliance  with  said  alleged  agreement,  and  the  refusal  of 
Kenton  to  convey  to  him,  by  good  and  lawful  deed,  the  legal 
title  to  said  two  properties,  and,  that  although  Kenton  had  no 
right  to  the  legal  title  to  said  properties,  but  in  consequence 
of  said  legal  title  to  said  properties  being  in  him-,  they  were 
greatly  depreciated  in  value,  and  their  sale  by  complainant 
rendered  impossible;  that  complainant  had  suffered  and  was 
suffering  great  loss  and  damage  in  not  being  able  to  sell  said 
properties,  or  raise  money  thereon  by  mortgage  or  otherwise, 
as  complainant  had  been  unable  to  find  a  purchaser,  at  a  fair 
price,  or  mortgagee,  while  the  legal  title  was  not  in  him ;  and 
that  he  was  remediless  in  a  court  of  law,  and  could  only  have 
relief  in  a  court  of  equity,  and  prayed  that  Kenton  might  be 
decreed  to  execute  to  him  a  deed  conveying  said  two  proper- 
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ties  in  fee  simple,  free  of  all  encumbrances,  and  further  re- 
lief, &c. 

The  answer  of  respondent  averred  that  Benjamin  Vandergrift 
was  indebted  to  him  on  the  28th  of  May  1838,  in  the  sum  of 
$278,  partly  for  farm  produce  and  part  for  the  amount  of  a 
judgment  for  $140,  which  one  James  Dyer  held  against  Vander- 
grift, and  which  respondent  had  purchased  on  the  request  of  the 
defendant.  That  at  this  time  Benjamin  Vandergrift  was  the 
owner  of  both  the  lots  mentioned  in  the  bill,  both  of  which  were 
bound  by  this  judgment.  That  afterwards  Benjamin  Vander- 
grift conveyed  one  of  these  lots  to  Jacob,  who  erected  a  frame 
house  thereon,  in  doing  which  he  also  became  involved,  and,  with 
Benjamin,  agreed  to  convey  both  lots  to  respondent,  if  he  would 
release  his  claim  against  Benjamin,  and  pay  oflF  the  debts  due  by 
Jacob.  That  respondent  agreed  to  this,  and  received  from  them 
and  their  wives  deeds  absolute  in  fee  simple.  That  there  never 
was  any  agreement  with  them,  or  either  of  them,  or  with  any 
person  on  their  behalf,  that  the  property  was  to  be  held  as  secu- 
rity for  the  payment  of  any  sum  whatever,  or  that  he  would,  on 
repayment  of  any  sum  or  sums  of  money,  reconvey  the  properties 
to  them  or  either  of  them.  That  out  of  kindness  to  them,  he 
had  said  once  to  the  justice  by  whom  the  acknowledgment  was 
taken,  in  their  absence,  that  "  if  they  could  repay  the  sums 
advanced,  he  would  sell  the  property  to  them.*'  That  he  had  no 
claim  for  repayment,  but  had  received  the  properties  in  satisfac- 
tion of  his  debt ;  that  no  interest  had  been  paid  to  him,  but  that 
Jacob  had  paid  him  rent  for  them,  which  rent  was  increased  from 
year  to  year,  as  the  property  became  more  valuable,  for  which 
receipts  as  for  rent  were  given.  The  tender  of  $280  and  $140 
was  admitted,  but  was  refused  because  the  sale  was  absolute,  and 
because,  also,  the  amount  for  which  he  took  the  properties  was 
$462. 

The  ejectment  and  the  verdict  were  admitted,  but  the  latter  was 
averred  to  have  been  rendered  without  evidence. 

The  receipt  of  the  amount  of  the  verdict  was  also  admitted,  but 
respondent  averred  that  he  was  advised  that  by  receiving  it  his 
interest  in  the  property  had  ceased,  and  that  he  was  not  bound 
to  execute  any  further  receipt,  deed,  or  writing.     That  the  com- 

Elainant  was  entitled  to  no  further  relief  in  equity,  and  that,  not 
aving  shown  any  right  or  title  to  the  property,  the  same  benefit 
of  defence  was  asked  as  if  the  bill  had  been  demurred  to. 

To  the  answer  copies  of  the  deeds  were  annexed  showing  that 
they  were  in  the  usual  form,  and  without  any  condition,  trust,  or 
defeasance  whatever.  Testimony  was  taken  in  the  case  before 
J.  Hubley  Ashton,  Esq.,  examiner,  and,  on  hearing  the  case,  the 
court  below  decreed  a  reconveyance  by  respondent  to  the  com- 
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plainant  of  the  properties  mentioned  and  described  in  the  bill, 
with  costs. 

The  case  was  thereupon  removed  into  this  court,  where  the  fol- 
lowing^ errors  were  assigned: — 

1.  The  learned  judges  of  the  Court  of  Common  Pleas  erred  in 
not  dismissing  the  complainant's  bill  with  costs. 

2.  In  decreeing  that  Thomas  S.  Kenton  should,  in  thirty  days 
irom  the  date  of  the  decree,  by  a  good  and  lawful  deed,  duly 
executed,  acknowledged,  and  delivered,  convey  to  the  complain- 
ant, Jacob  Vandergrift,  in  fee  simple,  all  the  right,  title,  and 
interest  of  him,  the  said  Thomas  S.  Kenton,  in  law,  equity,  or 
otherwise  howsoever,  of  and  in  the  premises  described  in  sche- 
dules A  and  B,  annexed  to  said  bill. 

3.  In  decreeing  that  Thomas  S.  Kenton  should  pay  the  costs. 

George  W.  Biddle  and  Cliarles  S.  Pancoast^  for  appellant. — . 
The  appellee  alleges  in  his  bill  that  the  cause  of  action  therein 
set  forth  had  been  set  up  by  him  as  a  defence  in  an  action  of 
ejectment  brought  against  him  by  the  appellant  for  the  premises 
referred  to  in  the  bill,  in  the  District  Court,  in  which  a  verdict 
and  judgment  was  had.  To  render  that  judgment  conclusive,  it 
is  only  necessary  to  show  that  the  present  cause  of  action  was 
included,  and  might  have  been  recovered  in  that  suit :  Kelsey  v. 
Murphy,  26  Penna.  Rep.  81.  The  appellee  alleges  that  the 
agreement  to  reconvey,  on  the  repayment  of  $280,  was  set  up  by 
him  as  a  defence.  Had  he  been  considered  entitled  to  such  re- 
conveyance on  the  payment  of  $280,  the  jury  could  have  so 
found,  and  the  verdict  been  so  moulded  as  to  enforce  its  execution. 
Equitable  rights  in  realty  are  with  us  constantly  enforced  as 
well  on  the  part  of  defendant  as  plaintiflF  in  an  action  of  eject- 
ment ;  and  even  the  equitable  rights  of  third  parties  have  been 
secured  through  the  means  of  a  conditional  verdict  in  this  action : 
Hauberger  v.  Root,  5  Penna.  Rep.  112 ;  Hewitt  v.  Huling,  11 
Id.  28.  This  suit  is  an  attempt  by  a  party  who  has  set  up  his 
equitable  right  in  an  action  of  ejectment,  had  it  passed  upon  and 
submitted  to  the  verdict  and  judgment,  afterwards  to  have  that 
verdict  and  judgment  in  fact  altered,  added  to,  and  extended  in 
a  court  of  equity. 

It  is  further  submitted,  that  as  by  said  verdict  and  judgment 
the  deeds  to  Kenton  were  found  and  established  to  be  but  mort- 
gages, the  appellant  only  had  a  lien  on  said  properties,  which  on 
payment  of  the  amount  mentioned  in  the  verdict  ceased  and 
became  extinguished :  Rickert  v.  Madeira,  1  Rawle  327 ;  Asay 
V,  Hoover,  5  Sarr  35 ;  Craft  v.  Webster,  4  Rawle  255. 

The  allegations  of  the  appellee's  bill  of  an  agreement  to  recon- 
vey, are  denied  by  the  answer  and  not  sustained  By  the  proofs. 

Assuming  even  that  the  conversation  with  the  justice  beforo 
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yihom  the  deeds  were  acknowledged  could  be  construed  a  con- 
tract, it  would  be  within  the  Statute  of  Frauds:  Haines  v.  0* Con- 
ner, 10  Watts  320 ;  Robertson  v.  Robertson,  9  Id.  36. 

Byron  Woodward^  for  appellee. — A  reversal  of  the  decree  of 
the  court  below  would  render  the  properties  in  question  com- 
paratively worthless,  while  an  affirmation  of  it  would  harm  no  one. 

As  the  appellant  admits  that  he  has  no  interest  in  or  claim  . 
upon  the  properties,  this  case  calls  loudly  for  the  interposition 
of  the  hand  of  equity.  Jacob  Vandergrift  is  the  owner  of  the 
premises,  but  by  reason  of  the  legal  title  being  in  Kenton,  the 
property  is  depreciated  in  value,  and  the  title  rendered  unmarket- 
able. The  only  person  who  can  remove  the  difficulty  and  render 
the  title  free  from  objection  is  the  appellant ;  and  this  he  can  do 
without  incurring  any  responsibility  or  putting  himself  to  any 
trouble  or  expense  whatever. 

It  is  to  the  interest  of  the  community  at  large,  as  well  as  to 
particular  individuals,  that  titles  to  real  estate  should  be  as  free 
from  objection  as  it  is  possible  to  make  them,  and  courts  of 
equity  are  always  open  to  lend  their  assistance  in  perfecting 
titles:  Vaughan  v.  Barclay,  6  Whart.  399;  Dundas  v.  Biddle,  2 
Barr  160;  Kay  v.  Scates,  1  Wright  31. 

The  decree  of  the  court  below  was  right,  because : — 

1.  There  was  an  express  agreement  on  the  part  of  Kenton  to 
convey  the  properties  to  Jacob  upon  repayment  of  the  $280. 

2.  From  the  nature  of  the  transaction  there  was  an  implied 
agreement  on  the  part  of  Kenton  to  execute  a  conveyance  to 
Jacob  upon  being  paid  the  amount  of  the  loan  for  which  the"pro- 
perties  were  held  as  security. 

3.  The  acceptance  of  the  amount  of  the  verdict  by  Kenton  ex- 
tinguished his  whole  claim  upon  the  properties,  and  vested  in 
Jacob  a  right  to  the  legal  title  thereof. 

4.  There  is  a  "  cloud"  upon  the  title  to  the  properties  which  a 
conveyance  from  Kenton  to  Jacob  would  remove,  without  doing 
Kenton  any  harm  or  subjecting  him  to  any  responsibility,  ex- 
pense, or  trouble. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Woodward,  J. — As  a  general  rule,  a  mortgagor  is  not  entitled 
to  a  bill  in  equity  to  compel  the  mortgagee  to  satisfy  and  release 
the  mortgage,  for  he  has  ample  remedy  at  law  under  our  record- 
ing acts :  Purdon  233.  But  where  the  conveyance  is  absolute  on 
its  face,  and  is  claimed  by  the  grantee  to  be  absolute  in  fact  as 
well  as  form,  and  the  defeasance  is  not  only  unrecorded,  but  rests 
in  parol,  there  is  great  need  of  a  reconveyance,  to  dissipate  the 
cloud  upon  the  title,  after  the  mortgage  character  of  the  original 
instrument  has  been  established,  and  the  mortgage-debt  has  been 
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fully  paid.  Such  a  deed  of  reconveyance  ought  to  have  heen 
provided  for  by  the  conditional  verdict  that  was  rendered  in  the 
ejectment  between  these  parties  in  the  District  Court ;  but  seeing 
that  it  was  not,  the  bill  in  equity,  and  the  decree  of  the  Common 
Pleas  thereupon,  were  most  necessary  and  proper ;  Vandergrift's 
title  could  be  rendered  marketable  by  no  other  means.  And 
surely  Kenton  has  no  legal  or  equitable  right  to  retain  an  ap- 
parent title  after  he  had  been  repaid  the  money,  for  security  of 
which  the  title  was  conveyed  to  him.  Wholly  worthless  to  him, 
it  was  capable  of  being  used  as  an  annoyance  to  Vandergrift. 
After  the  ejectment  suit,  and  the  receipt  of  his  money,  he  ought 
to  have  released  it  to  Vandergrift,  on  the  principle  of  good 
neighbourhood  and  fair  dealing  between  man  and  man ;  but  when 
a  man  will  not  do  equity,  it  is  the  appropriate  duty  of  a  court 
to  compel  him. 

The  decree  is  affirmed. 


Mary  Thompson's  Appeal. 


Charge  in  Famtly  Book,  when  considered  an  Advancement  to  Legatees,      i?i_?i? 
and  when  a  Loan. —  The  doctrine  of  Advancements  discussed,  ji^g  145] 

1.  A  testator  by  will  declared  his  intention  to  advance  to  each  of  his  daughters, 
a  sum  on  her  marria^,  to  be  deducted  from  her  share,  and  did  so  charge  each 
in  his  *'  family  book''  with  the  sum  advanced,  as  also  a  son  with  the  amount 
of  a  note  paid  for  him,  declaring  that  he  had  charged  it,  as  he  had  against  his 
daughters,  what  they  had  received.  Held^  that  the  sum  charged  the  son  was 
an  advancement,  though  the  testator  had  made  loose  memoranda  or  written 
statements  to  the  effect  that  it  was  a  loan. 

2.  Where  the  debt  was  paid  for  the  son  in  1853,  and  the  testator  died  in 
1858,  the  date  of  the  deatn  fixed  the  relations  between  them,  and  therefore, 
as  a  loan  it  was  not  barred  by  the  Statute  of  Limitations,  though  more  than 
six  years  had  passed  before  settlement  of  the  estate :  hence,  the  executors 
might  set  it  off  against  any  legacy  coming  to  him  under  the  will. 

Appbal  from  the  Orphans*  Court  of  Philadelphia. 

This  was  an  appeal  by  Mary  Thompson  from  the  decree  of  the 
court,  on  the  report  of  the  auditor  to  whom  the  account  of  Oswald 
Thompson,  J.  Hilborn  Jones,  and  James  T.  Young,  executors  of 
the  last  will  and  testament  of  Robert  Thompson,  deceased,  was 
referred. 

The  material  facts  of  the  case,  as  found  by  the  auditor,  are  as 
follows : — 

Robert  Thompson  died  in  October  1858,  leaving  a  will  dated 
August  Slst  1841,  and  a  codicil  thereto,  dated  March  27th  1847, 
Iffhich  were  duly  admitted  to  probate,  and  letters  testamentary 
thereon  granted  October  29th  1858,  by  the  register  of  wills  for 
the  city  of  Philadelphia,  to  Oswald  Thompson,  J.  Hilborn  Jones, 
and  James  Young,  the  executors  therein  named. 


Digitized  by  VjOOQIC 


846  SUPREME  COURT  ^Philadelphia 

[Thompson's  Appeal.] 

The  third  clause  of  the  will  is  as  follows : — 

III.  "  To  invest  and  hold  the  residue  of  the  estate,  for  the  use 
of  his  children,  Robert,  Lydia  Delaney,  Elizabeth,  Mary  Anna, 
Margaret,  and  such  other  children  as  might  be  born  to  him,  in 
separate  shares,  thus : — One  share  for  the  use  of  each  child, 
unless  either  of  his  daughters  should  marry  in  his  lifetime,  in 
which  case,  the  share  of  such  daughter  should  be  less  than  the 
others  by  $4000,  it  being  his  intention  to  advance  that  sum  to 
each  daughter  upon  marriage.  The  income  of  each  share  to  be 
applied  to  the  support  of  each  child  until  majority  was  attained 
(marriage,  in  the  case  of  a  daughter,  to  be  equivalent  to  majority), 
and  the  surplus  to  be  added  to  the  principal,  and  invested  in  like 
manner. 

*'  The  principal  of  his  son's  share  to  be  paid  to  him  on  his 
attaining  majority,  unless  his  trustees  should  think  his  habits, 
deportment,  and  conduct,  were  such  as  to  render  it  probable  that 
he  would  waste  his  property,  in  which  case  they  were  authorized 
to  pay  him  the  income,  and  retain  the  principal  until  they 
deemed  it  prudent  to  pay  it  over  to  him :  provided,  that  in  case 
of  the  death  of  his  son  before  attaining  his  majority,  or  before 
the  principal  was  paid  over  to  him,  then  the  trustees  to  hold  and 
pay  over  the  principal  to  his  issue,  in  equal  shares,  and  if  he  left 
no  issue,  to  hold  the  same  for  the  use  of  testator's  other  children, 
in  manner  provided  for  hereafter,  in  case  of  his  son's  death 
before  him,  without  leaving  issue." 

The  decedent  left  surviving  him  his  widow,  Mrs.  Elizabeth 
Thompson,  and  six  children,  named  in  the  will  and  codicil,  viz. ; 
Robert  Thompson,  Jr. ;  Mrs.  Lydia  Delaney  Murphy,  wife  of 
Dr.  Wellington  D.  Murphy ;  Mrs.  Elizabeth  T.  Jones,  wife  of  J. 
Hilborn  Jones ;  Miss  Mary  Thompson ;  Miss  Anna  M.  Thomp- 
son ;  and  William  R.  Thompson,  Jr.  (a  minor). 

By  a  book  kept  by  the  testator  in  his  lifetime,  in  his  own 
handwriting,  in  which  were  charges  against  certain  of  his  child- 
ren, and  several  annual  statements  of  his  property,  and  other 
evidence,  it  appeared  that,  on  the  marriage,  or  shortly  after,  of 
Mrs.  Jones,  she  received  $4000,  the  full  amount  mentioned  in 
the  will,  and  that  Mrs.  Murphy  received,  on  her  marriage,  $1300. 
It  also  appeared  that  the  deceased  had  regularly  paid  to  Mrs. 
Murphy,  interest  upon  $2700,  the  difference  between  what  had 
been  advanced  to  her  on  marriage,  and  the  amount  she  was  to 
receive. 

Under  this  state  of  facts  and  provisions  of  the  will,  the  auditor 
held  that  Mrs.  Jones  was  to  be  charged  with  an  advance  of  $4000, 
and  Mrs.  Murphy  with  an  advance  of  $1800,  and  from  the  prin- 
cipal of  Mrs.  Murphy's  share,  upon  the  confirmation  of  this 
report,  the  trustees  were  directed  to  deduct  $2700,  and  to  pay 
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the  same  into  her  own  hands,  in  conformity  with  the  directions 
of  the  will.     In  these  rulings  all  the  parties  acquiesced. 

But  it  was  also  claimed  that  there  had  been  an  advancement 
made  by  the  testator,  in  his  lifetime,  to -his  son  Robert  Thomp- 
son, Jr.,  of  the  sum  of  $3500,  and  that  this  sum  should  be 
charged  against  his  share  of  the  estate. 

To  support  the  charge,  the  book  of  the  decedent  already  men- 
tioned, was  given  in  evidence.  The  book  was  marked  on  the 
outside,  in  the  handwriting  of  the  decedent,  "  Robert  Thompson's 
Book,  No.  2,"  and  on  the  inside  of  the  cover,  '' Robert  Thomp- 
son's Book,  No.  2.     Philada.,  January  1st  1852." 

All  the  entries  and  writing  in  the  book  were  in  the  testator's 
handwriting.     It  was  paged  and  indexed. 

Page  1  contained  Mrs.  Murphy's  account ;  and  lower  down  on 
the  page  was  written, 

''  Anna  M.  Thompson." 

Page   2   contained  Mrs.  Jones's  account,  charging  her,  at 
various  dates,  with  different  sums  for  furnishing   house,  from 
Book  1 ;  lower  down  on  the  page  was  written, 
"  Mary  Thompson." 

Page  3  contained  the  following  entries : — 

"  Robert  Thompson,  Jr.,  Dr." 

1853.    March  25th.    To  cash  paid  his  note  due  25th  of 

March  1853,  for  $3468,  to  order  of  George  T.  Lewis, 

for  balance  due  him  on  dwelling-house.  No.  7  Union 

Square,  situate  on  Pine  street,  above   Schuylkill 

Eighth  street, $3468.00 

1857.    February  1st.    To  cash  paid  Thompson,  Clark, 
k  Young, 32.00 


And  lower  down  on  the  page  was  written 
''  Wm.  R.  Thompson!" 


$3500.00 


On  pages  6  and  7,  there  was  a  "  Statement  of  Robert  Thomp- 
son for  1851."  This  consisted  of  items  first,  second,  third,  and 
fourth,  which  were  his  interest  in  certain  firms  of  which  he  had 
been  or  was  a  member,  and  item  fifth,  which  was  as  follows : — 

,  "Fifth.    Dwelling  95  S.  Fourth  street,  $18,000.00 
Furniture  of  dwelling,  .         .       4,000.00 
Cash  given  Mrs.  Jones  to  fur- 
nish ....       4,000.00 
Cash  given  Mrs.  Murphy  to 
furnish  house,    .         .         .       1,300.00 

$27,300.00." 
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Pew  in  Second  Presbyterian 
Church,  and  Lot  in  Laurel 
Hill  Cemetery,  not  valued 
in  this  estimate. 


The  whole  statement  footing  up  .         .         .         .  $165,019.65 
And  signed,  "  Philada.,  January  15th  1852. 

Robert  Thompson." 

Immediately  under  this  on  page  7,  was  a  similar  "  Statement 
of  Robert  Thompson  for  1852." 

Item  5th  being  the  same  as  in  the  statement  of  the  previous 
year.     This  statement  was  dated  January  9th  1853,  and  signed. 

On  page  8  there  was  a  "  Statement  of  the  affairs  of  Robert 
Thompson  for  1854."  Item  5th  was  the  same  as  in  the  previous 
statement.  This  statement  was  dated  January  5th  1855,  and 
signed. 

On  page  9  was  a  *' Statement  for  1855,  for  Robert  Thompson." 

Item  5th  was  as  follows : — 

"Fifth.    Dwelling  95  S.  Fourth  street,  .         .  $18,000.00 

Furniture, 4,000.00 

Furniture  of  house  for  Mrs.  Jones,  .       4,000.00 

Furniture  of  Lydia  Murphy,   .         .         .       1,300.00 
R.  Thompson,  Jr.,  page  No.  3,         .  3,468.00 


$30,768.00" 

This  statement  was  dated  February  7th  jlojI/,  and  signed. 
Immediately  under  this,  on  the  same  page,  was 

"Statement  for  1856." 
Item  7th  was  as  follows  :-*- 
"  Dwelling  95  South  Fourth  street,       .         .         .$18,000.00 

Furniture  of  dwelling, 4,000.00 

Furniture  of  Mrs  EHzabeth  Jones,      .         .         .  4,000.00 

Furniture  of  Mrs.  Murphy,        ....  1,300.00 

Robert  Thompson,  Jr.,  page  3,           ...  3,500.00 


$30,800.00" 


This  statement  was  dated  1st  February  1857,  and  was  signed 
by  Mr.  Thompson,  and  was  the  last  in  the  book. 

In  addition  to  this,  Mr.  William  R.  Thompson,  a  brother  of 
the  decedent,  was  examined,  who  testified  that  he  and  his  brother 
had  been  in  business  together  forty  years ;  that  he  had  had  some 
conversations  with  his  brother  with  regard  to  his  advancements 
to  his  children ;  that  his  brother  told  him  he  had  all  his  affairs  in 
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writing ;  that  he  understood  from  him  that  he  had  charged  his 
children  with  the  money  or  furniture  they  had  received  from 
him,  the  amounts  he  had  paid  the  girls  who  were  married,  and  to 
his  son  Robert ;  that  he  counted  these  as  part  of  his  assets ;  that 
he  had  charged  against  Robert  what  he  had  got,  just  as  he  had 
against  the  girls  what  they  had  received. 

On  behalf  of  Mr.  Robert  Thompson,  Jr.,  it  was  admitted,  that 
he  was  indebted  to  his  father's  estate  in  the  sum  of  $32, 
charged  under  date  of  February  1st  1857,  but  the  other  item 
was  objected  to.  Two  papers,  which  were  admitted  to  be  in  the 
handwriting  of  decedent,  were  also  given  in  evidence.  The  first  is 
entitled,  "  An  abridged  statement  of  the  aifairs  of  Robert  Thomp- 
son, for  1853."  It  has  the  items  1st,  2d,  3d,  and  4th,  as  in  the 
book  before  referred  to,  except  that  the  amounts  are  not  given. 
Item  fifth  is  as  follows : — 

5th.    Given  to  my  daughter,  Mrs.  Jones,  for  furniture,  $4,000.00 

"       "  ^'         Mrs.  D.  Murphy,    •         .     1,300.00 

Dwelling-house,  95  S.  Fourth  street,  valued,      .         .  18,000.00 

Furniture  of  dwelling, 4,000.00 

Money  loaned  to  my  son,  Robert  Thompson,  Jr.,  to 

pay  balance  due   on   his   dwelling-house,  to   Mr. 

Lewis, •     3,468.00 

Pew  in  church,  and  lot  in  Laurel  Hill  Cemetery,  not 

valued  in  this  statement. 


$30,768.00 


This  is  dated  January  1854,  and  signed  by  the  decedent. 

The  other  statement,  dated  and  signed  February  10th  1855, 
is  similar  to  the  last,  except  that  the  amounts  of  all  the  items 
are  carried  out  in  full,  and  under  item  5,  is  Robert  Thompson 
loaned  $3468.  This,  with  the  will  of  deceased,  was  the  whole 
of  the  evidence  submitted  to  the  auditor. 

The  auditor,  George  Junkin,  Esq.,  in  a  learned  and  elaborate 
report,  in  which  all  the  authorities  were  examined  and  reviewed, 
decided  that  the  sum  above  mentioned  was  an  advancement,  and 
should  be  charged  against  Robert  Thompson's  legacy,  in  part 
satisfaction  of  his  share  of  his  father's  residuary  estate. 

To  this  report  exceptions  were  filed  for  Robert  Thompson, 
which,  on  hearing,  were  sustained  by  the  Orphans*  Court  (Lud- 
low, J.),  on  the  ground  that,  assuming  the  correctness  of  the 
abstract  legal  propositions  stated  by  the  auditor,  there  was  not 
sufficient  evidence  to  sustain  his  conclusions  of  fact,  or  to  warrant 
the  conclusion  that  there  was  any  ademption  of  appellee's  legacy. 

This  appeal  was  then  entered,  and  the  case  removed  into  this 
court,  where  the  decree  of  the  Orphans'  Court  was  assigned  for 
error. 
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C,  Q-uillou^  for  appellant. — In  strict  technical  parlance,  tlie 
term  "advancement**  is  scarcely  proper  in  a  case  of  testacy; 
"  ademption"  would  have  been  more  regular ;  but  this  loose  use 
of  the  term  is  not  without  precedent  in  the  several  cases  cited 
hereafter  from  the  Supreme  Court. 

In  overruling  the  report,  the  learned  judge  has  not  disputed  the 
auditor's  law,  but  conceding  it  to  be  correctly  laid  down,  has 
ruled  that  there  was  no  evidence  of  the  conversion  from  a  loan 
to  an  advancement  or  redemption. 

The  very  origin  of  the  transaction,  as  narrated  by  the  decedent 
in  his  first  record  of  it,  shows  that  the  testator  took  up  his  son's 
note  on  the  day  of  its  maturity,  and  thus  became  the  purchaser 
and  owner  of  that  evidence  of  indebtedness  in  1853.  Mr. 
Thompson  made  no  reference  to  it  in  his  book  when  detailing  his 
condition  for  that  year :  after  1854  he  made  a  statement  in  his 
book,  but  made  no  mention  then  of  the  note,  its  purchase,  or 
the  outlay  for  his  son;  while  no  statement  was  made  in  the 
book  for  1853,  the  appellee  had  it  seems  in  his  possession  a 
statement,  in  his  father's  handwriting,  which  mentioned  the 
amount  as  "  money  loaned"  to  his  son,  and  a  similar  statement 
for  1854,  which  also  referred  to  the  sum  as  "loaned." 

From  these  facts,  two  conclusions  are  inevitable.  1st.  The 
sole  object  of  the  testator  in  keeping  the  book  (called  the  family 
book)  was  to  present  to  his  family,  at  the  expiration  of  each 
year,  a  statement  which  would  relieve  the  distribution  of  his 
residuary  estate  from  all  doubt,  by  showing  how  much  each  child 
had  received  on  account  of  his  or  her  share;  and  2d.  During 
the  two  years  that  he  refrained  from  making  the  entry  in  the 
book,  he  did  so  because  the  amount  was  considered  a  loan,  he  in 
all  probability  holding  the  note  which  he  had  taken  up ;  that  he 
then  ceased  so  to  consider  it,  viewed  it  as  an  ademption,  and  in 
the  statement  of  1855  set  it  down  against  Robert,  together  with 
and  just  as  he  mentioned  the  furniture  given  to  his  daughters, 
admitted  to  be  an  advancement. 

The  testator  never  entered  this  amount  in  his  book  as  a  loan, 
and  in  the  only  two  years  when  he  did  mention  it  in  the  book, 
he  carried  it  not  as  a  loan,  but  precisely  as  he  did  the  admitted 
advancements  to  the  daughters,  which  is  the  "accompanying 
act"  required  by  Haverstock  r.  Sauerbach,  1  W.  &  S.  390,  and 
the  other  cases  relied  on  by  the  appellee. 

There  is  not  the  slightest  evidence  that  from  1855  to  the  time 
of  his  death  in  December  1858,  Mr.  Thompson  ever  spoke  of  the 
transaction  as  a  loan,  or  ever  desired,  sought,  or  referred  to  its 
repayment,  or  treated  it  in  any  way  as  a  subsisting  claim. 

If  any  doubt  can  remain  upon  the  point,  it  must  be  dispelled 
by  the  testimony  of  Mr.  William  R.  Thompson,  who  had  had 
conversations  with  his  late  brother  with  regard  to  his  advance- 
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ments  to  his  children ;  "  he  had  charged  his  children  (says  that 
witness)  with  the  money  or  furniture  they  had  received  from 
him,  the  amounts  he  had  paid  the  girls  and  to  his  son  Robert, 
that  he  counted  these  as  part  of  his  assets,  that  he  had  charged 
against  Robert  what  he  had  got,  just  as  he  had  against  the  girls 
what  they  had  received." 

The  book  in  evidence  and  the  testimony  of  William  R.  Thomp- 
son show  that,  however  the  matter  may  have  been  treated  in 
1853  and  1854,  after  those  years  it  was  never  entered  in  the  book 
as  a  loan  or  considered  as  a  debt :  that  the  parent  had  released 
the  debt  by  declaring  it  an  advancement :  Levering  v.  Ritten- 
house,  4  Whart.  130;  Wentz  v.  Dehaven,  1  S.  &  R.  212;  supra, 
4  Whart.  138.  See  also  Kreider  v.  Boyer,  10  Watts  57 ;  Greene 
V.  Howell,  6  W.  &  S.  208 ;  Riddle's  Estate,  7  Harris  433 ;  ut 
supra,  10  Watts  56 ;  Hengst's  Estate,  6  Id.  86  ;  Yundt's  Appeal, 
1  Harris  579-80 ;  High's  Appeal,  9  Id.  287 ;  Swope's  Appeal,  3 
Casey  61 ;  Miner  v.  Atherton's  Executor,  11  Id.  536. 

The  decision  of  an  auditor  on  the  question  of  advancement, 
is  like  the  verdict  of  the  jury.  Although  the  court  might  not 
have  drawn  the  same  conclusion,  they  will  not  for  that  cause  set 
aside  the  decision  of  the  auditor :  Riddle's  Estate,  7  Harris  434. 

John  O'Brien  and  James  F,  Johnston,  for  appellee. — I.  This  is 
not  the  case  of  an  advancement.  That  is  only  where  a  party 
dies  wholly  intestate,  having  in  his  lifetime  given  to  his  child  the 
whole  or  a  part  of  what  the  child  may  be  entitled  to,  and  in 
anticipation  of  such  distribution :  Purd.  Dig.  454,  §  34,  &c. ; 
Christy's  Appeal,  1  Grant  369 ;  Lawson's  Appeal,  11  Casey  85. 

II.  Nor  is  it  the  case  of  an  ademption  of  a  legacy ;  which  is, 
only  where  a  specific  legacy  has  been  received  by  the  legatee 
from  the  testator  in  his  lifetime,  or  so  disposed  of  that  it  could 
not  be  given  after  his  death :  Beck  v.  McGillis,  9  Barb.  56 ;  As- 
ter's Will,  3  Duer  N.  Y.  Rep.  477,  641,  544.  An  ademption  does 
not  depend  on  intention:  Ashburne  v.  Maguire,  71  Law  Lib. 
876 ;  Hoke  v.  Herman,  21  Penna.  Rep.  301 ;  Swoope's  Appeal,  2 
Casey  58.  The  question  is  not  what  the  testator  meant,  but  it 
is,  has  the  specific  legacy  been  given  to  the  legatee,  or  otherwise 
disposed  of  by  the  testator  in  his  lifetime  ?     But, 

III.  It  is  the  case  of  an  alleged  satisfaction  of  a  general  legacy 
by  a  payment  of  it  by  the  testator  in  his  lifetime :  3  Duer  477 ; 
which  does  depend  entirely  on  intention,  not,  however,  on  the 
intention  of  the  testator  alone,  but  on  that  also  of  the  legatee. 

IV.  These  difierences,  and  their  application  to  the  present 
case,  are  important.  In  an  advancement  the  child  cannot  claim 
a  distributive  share,  unless  he  brings  into  hotchpot  the  share 
already  advanced  to  him  by  his  parent :  see  Lawson's  Appeal,  11 
Casey  87 ;  Haverstock  v.  Sauerbach,  1  W.  &  S.  393 ;  Yundt's 
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Appeal,  1  Harris  575 ;  Christy's  Appeal,  1  Grant  369 ;  Heiigst's 
Estate,  6  Watts  86 ;  Purd.  Dig.  p.  454,  pi.  34 ;  Riddle's  Estate,  7 
Harris  433 ;  Key's  Estate,  6  Whart.  370. 

Satisfaction  of  a  legacy,  in  whole  or  in  part,  roust  be  in  either 
of  three  modes :  1.  By  the  present  transfer  of  money  or  other 
valuable  thing  by  the  testator  to  the  legatee,  and  agreement  of 
the  latter  to  receive  it  as  a  payment  of  the  legacy.  2.  It  may 
be  by  the  testator's  gift  of  money  (or  value  of  another  kind)  by 
a  parent  (or  one  in  loco  parentis)  to  a  child :  1  Rop.  Leg.  2  Am. 
ed.,  393 ;  Hall  v.  Hill,  2  Drury  &  Warren  94 ;  Kirk  v.  Eddowes, 
3  Han.  517 ;  Riddle's  Estate,  7  Harris  433 ;  or,  8.  Satisfaction  may 
also  be  by  the  gift  of  an  antecedent  debt  due  to  the  testator  by 
the  legatee,  which  indebtedness  may  be  either  of  two  kinds : 

1.  That  for  which  the  creditor  holds  a  note,  or  some  other 
tangible  evidence ;  or,  2.  That  for  which  he  does  not  hold  such 
evidence.  In  the  first,  the  destruction  by  the  creditor,  or  his  sur- 
render to  the  debtor,  of  the  written  evidence  of  the  debt  is  com- 
monly sufficient  evidence  of  the  agreement  of  the  parties  and  the 
discharge  of  the  debt;  but  of  the  second  case  the  evidence  "is 
unlike  that  of  a  gift:"  Whitehill  v.  Wilson,  3  Penna.  Rep.  413 ; 
and  such  is  the  case  now  before  the  court. 

It  was  originally  made  and  entered  as  a  loan,  and  not  a  gift, 
and  so  was  not  then  a  satisfaction  of  the  legacy,  from  which  it 
follows  that  the  appellant  must  show  that  it  afterwards  ceased  to 
be  a  debt,  and  was  turned  into  a  gift ;  and  that  not  till  that  has 
been  done  can  the  declarations  of  the  testator  be  received. 

The  entries  of  March  25th  1853,  p.  6 ;  January  — 1854,  p.  16 ; 
February  18th  1855,  p.  17,  all  show  that  the  testator,  during 
those  three  years,  considered  and  entered  it  as  a  loan,  and  if  he 
could  or  did  change  it  all,  the  only  evidence  that  he  did  so  is  the 
next  entry,  February  7th  1856,  of  "R.  Thompson,  Jr.,  p.  3, 
93468."  But  it  is  clear  that  he  did  not  by  that  intend  to  change 
the  debt  into  a  gift.  It  is  said  that  he  entered  it  among  other 
sums  which  are  gifts,  and  not  debts,  and  therefore  it  is  a  gift ;  but 
he  entered  it  also  in  1854  and  1855,  among  entries  of  the  same 
gifts,  and  yet  it  remained  a  loan.  The  entries  in  the  statements 
are  of  debts  due  to  him,  by  firms,  gifts  on  account  of  legacies ; 
real  and  personal  property  owned  by  him ;  the  debt  due  by  his 
son  Robert,  and  his  pew  and  burial  lots.  In  these  statements  he 
himself  distinguishes  between,  first,  debts  due  to  him  by  the  firms 
and  his  son ;  second,  gifts  made  by  him  to  his  daughters ;  and, 
third,  property  in  his  own  possession. 

But,  if  the  entries  showed  the  testator's  intention  to  convert 
a  loan  into  a  gift,  they  have  not  that  effect  in  law  or  equity. 
Such  could  only  be  discharged  by  an  estoppel  or  a  release.  An 
estoppel  is  not  pretended.    A  release  must  be  by,  first,  a  present 
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intention  to  release ;  second,  a  sufficient  consideration ;  and,  third, 
the  assent  of  the  release. 

A  release  is  executory  in  its  very  essence,  and  therefore  unlike 
a  gift:  Whitehill  ».  Wilson,  3  Penna.  Rep.  413;  Kennedy  v. 
Ware,  1  Barr  445 ;  In  re  Campbeirs  Estate,  7  Barr  100,  It  was 
not  a  gift,  which  is  a  contract  executed,  to  which  delivery  is 
essential :  2  Bl.  Com.  441 ;  Noble  v.  Smith,  2  Johns.  55 ;  Ward 
r.  Turner,  2  Vesey,  Sr.  43 ;  Pormington  v.  Gittings,  2  Gill  & 
J.  208 ;  Maguire  v.  Adams,  8  Barr  286  ;  s.  p.  Albert's  Ex'rs.  v. 
Zeigler*s  Ex'rs.,  5  Casey  58 ;  Kidder  v,  Kidder,  9  Id.  268 ;  8.  P. 
Mechling's  Appeal,  2  Grant's  Cases  161 ;  Krider  v.  Boyer,  10 
Watts  54. 

The  verbal  declarations  of  the  testator  were  inadmissible  on 
two  grounds : — 

1.  They  are  admitted  only  in  case  of  a  previously  established 
gift,  and  then  only  to  confirm  or  rebut  a  presumption  for  or 
against  it :  1  Rop.  Leg.  2d  Am.  ed.  393 ;  Hall  v.  Hill,  2  Drury 
&  War.  94 ;  Kirk  v.  Eddowe,  3  Hare  509. 

2.  The  declarations  of  the  testator  do  not  refer  to  any  par- 
ticular charge ;  they  are  too  loose  to  either  charge  or  discharge 
his  son.  See  Yundt's  Appeal,  1  Harris  580.  With  regard  to  the 
cases  cited  by  the  auditor  and  appellant's  counsel,  Hengst's  Ap- 
peal, 6  Watts  87,  was  a  case  of  intestacy,  and  rests  on  that.  In 
the  decedent's  books  he  had  expressly. charged  his  son  with  a 
sum  as  an  advancement.  Such  entry  is  therein  said  to  be  evi- 
dence under  the  customs  of  London,  and  according  to  our  prac- 
tice ;  but  it  is  submitted  that  it  is  not  evidence  even  in  cases  of 
intestacy:  Yundt's  Appeal,  1  Harris  580.  The  child  is*  not 
obliged  to  accept  the  alleged  gift ;  he  may  return  it  and  take  his 
share  of  the  estate,  but  if  he  does  accept  it,  then  he  must  accept 
his  remaining  share  subject  to  it ;  that  is  all.  Blunder  v.  Baker. 
1  P.  Williams  642-3,  was  a  case  of  testacy,  in  which  it  is  said 
that  if,  in  the  books  of  a  freeman  of  London,  he,  or  his  book- 
keeper for  him,  has  charged  his  child  with  a  certain  sum  as  an 
advancement,  that  is  sufficient ;  citing  Dean  v.  Delaware,  2  Verm. 
128.  See  also  Wentz  v,  De  Haven,  1  S.  &  R.  The  principle  and 
the  dicta,  applicable  to  this  case,  have  been  overruled :  In  re  Car- 
penter's Estate,  7  Barr  100 ;  Kennedy's  Ex'rs.  v.  Wade,.  1  Id. 
445;  Wetherill  v,  Wilson,  3  Penna.  Rep.  413;  Maguire  V. 
Adams,  8  Barr  286 ;  Albert's  Ex'rs.  v.  Zeigler's  Ex'rs.,  6  Casey 
58;  Kidder  v.  Kidder,  9  Id.  268;  Mechling's  Appeal,  2  Grant 
161.  The  case  of  Watson  v.  Watson,  6  Watts  254,  is  rather  in 
favour,  certainly  it  is  not  against  the  appellee.  It  mainly  de- 
pended upon  a  settlement  made  by  the  legatees  themselves. 
Havers  took  v,  Saurbach,  1  W.  &  S.  390,  was  a  case  of  intestacy. 
The  evidence  was  the  declarations  of  the  parent  against  himself, 
and  yet  not  sufficient*     The  judge  said  that  a  parent's  declara* 

6  Wb.— 23 
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tions,  at  the  time  he  gave  property  to  the  child,  would  be  evi- 
dence, and  the  latter  part  of  the  opinion  is  directly  in  favour  of  the 
appellee  here.  Porter  r.  Allen,  3  Barr  391,  decides  that  "  verbal 
declarations  of  a  parent  that  money,  for  which  a  bond  or  note 
is  executed  by  a  child,  was  intended  as  an  advancement,  are 
evidence  where  they  are  part  of  the  res  geata,  and  accompanying 
the  acts  done,  but  not  otherwise."  And  Sergeant,  J.,  cites  and 
reaffirms  Haverstock  v.  Saurbach,  1  W.  &  S.  390.  Riddle's 
Estate,  7  Harris  433,  declares  that  an  "  advancement  depends 
on  the  intention  of  the  parent,  of  which  the  declarations  of  the 
parent,  at  the  time,  or  of  the  child,  at  the  time,  or  afterwards, 
would  seem  to  be  evidence."  High*s  Appeal,  9  Harris  283,  287, 
was  a  case  of  intestacy,  where  it  was  held  that  a  brief  statement 
of  the  value  and  amount  of  his  estate,  including,  under  the  term 
advance  (opposite  to  some  of  the  items),  the  total  amount  of  the 
debts  against,  and  advancements  to  his  children,  made  on  a  small 
loose  slip  of  paper,  found  among  his  papers  at  his  death,  did  not 
amount  to  a  release  of  his  bond,  &c.,  or  convert  them  into  ad-, 
vancements.  This  use  of  the  word  advanced  may  mean,  in  its 
general  sense,  not  as  a  gift,  or  to  describe  the  existing  state  of 
his  property.  The  object  of  the  summary  was  to  keep  before 
his  mind  the  existing  condition  and  state  of  his  property,  for  th^ 
purpose  of  forming  a  proper  judgment  respecting  the  future 
disposition  of  it.  Not,  however,  to  change  its  condition.  Declara- 
tions by  the  parent,  after  debt  contracted,  will  not  make  them 
advancements,  if  not  communicated  to  the  child,  or  not  accom- 
panied by  acts  which  obliterate  the  contract :  Yundt's  Appeal, 
1  Harris  678. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Rbad,  J. — The  contention  in  this  case  in  the  court  below  was 
whether  the  sum  of  $3500,  paid  by  the  testator  for  his  son,  Robert 
Thompson,  Jr.,  was  an  advancement  by  the  father  to  him  in  his 
lifetime,  and  whether  it  operated  in  that  character  as  an  ademp- 
tion of  his  legacy  as  one  of  the  residuary  legatees  named  in  the 
third  clause  of  the  will.  The  auditor  decided  it  to  be  an  advance- 
ment, and  deducted  it  from  the  legacy.  The  court  (Judge  Lud- 
low) reversed  this  decision,  and,  being  of  opinion  it  was  not  an 
advancement,  directed  this  sum  to  be  stricken  out,  and  the  whole 
of  his  share  of  the  residuary  estate  to  be  paid  to  the  legatee 
without  any  deduction  whatever.  In  this  court,  the  argument, 
both  printed  and  oral,  was  directed  to  this  single  point,  although, 
in  the  course  of  it,  it  was  suggested  by  the  court  that  it  would 
be  proper  to  consider  what  would  be  the  effect  of  treating  it  as  a 
loan  by  the  father  to  the  son.  There  was  no  dispute  as  to  the 
fact  that  the  testator  had  paid  a  debt  of  his  son^-on  whose  behalf 
^e  allegation  wfis  that  it  was  a  loan  of  so  much  money  to  him. 
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Robert  Thompson  died  in  October  1858,  leaving  a  will  dated 
August  31st  1841,  and  a  codicil  thereto  dated  March  27 tb  1847, 
both  of  which  were  duly  admitted  to  probate  on  the  29th  October 
1858,  and  letters  testamentary  granted  to  the  executors.  The 
will,  which  was  made  sevei^teen  years  before  his  death,  declares 
his  intention  to  advance  to  each  of  his  daughters  the  sum  of 
$4000  on  her  marriage,  which  is  to  be  deducted  from  her  share 
of  his  estate,  which  is  divided  equally  amongst  all  his  children, 
born  and  to  be  born.  In  his  family  book,  which  is  called  in  the 
inside  cover,  in  his  own  handwriting,  "  Robert  Thompson's  book,  2, 
Phila.,  Jan'y  Ist  1852,"  on  page     ,  is  Mrs.  Lydia  D.  Murphy,  Dr. 

1846. 
Mar.  5,  To  cash,  for  furnishing  house,    ....     $500 

"  30,  "  "  "         ....       500 

1847. 
Mar.  2,  "  "  "        .         .        .         .       800 


$1300 
On  the  2d  page  is  "  To  Mrs.  Elizabeth  Jones,  Dr.'' 
Similar  entries  are  made  from  Book  1,  extending  from  June 
1846  to  December  29th  1848,  footing  up  $4000. 
On  the  3d  page  is  "  Rob.  Thompson,  Dr.  3." 
1853. 

Mar.  25,  To  cash  paid  his  note,  due  25th  March  1853, 
for  thirty-four  hundred  and  sixty-eight  dol- 
lars, to  order  of  Geo.  T.  Lewis,  for  balance 
due  him  on  dwelling-house  No.  7  Union  Place, 
situated  on  Pine  St.  above  Sch.  8th,  .  .  $3468 
1857. 
Feb.  1,  To  cash  paid  Thompson,  Clark  &  Young,    ,         .         82' 

$3500 
Below  each  of  these  accounts,  on  pages  1,  2,  and  3,  are  in 
order,  the  names  of  Anna  M.  Thompson  on  page  1,  Mary  Thomp- 
son on  page  2,  and  William  R.  Thompson  on  page  3,  but  no  sums 
of  any  kind  charged  to  them,  although  evidently  intended  for 
that  purpose.  Upon  pages  6,  7,  8,  and  9,  are  statements  of 
Robert  Thompson  of  his  estate,  in  some  detail,  beginning  with 
1851,  and  ending  with  the  close  of  1856 ;  the  last  being  dated 
"Ist  February  1857 — attest  Robert  Thompson."  There  is  an 
omission  of  a  year,  and  whether  it  be  1853  or  1854,  owing  to  the 
differences  of  dates  between  the  heading  and  the  foot,  does  not 
clearly  appear.  Robert  Thompson,  Jr.'s  name,  does  not  occur 
in  these  statements  until  that  for  1855,  which  is  dated  at  the 
foot  February  7th  1856,  and  also  in  the  last  for  1856,  dated  Ist 
February  1857.  In  both  these  it  is  clearly  classed  with  the 
advances  to  his  married  daughters,  and  is  simply  "  R.  Thompson^ 
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Jr.,  page  No.  3,  $3468/'  increased  in  the  last  to  $3500.  The 
whole  of  this  clearly  points  it  out  as  an  advancement  upon 
exactly  the  same  footing  as  those  made  to  his  married  sisters, 
and  charged  in  the  same  way  and  form  upon  his  family  book ; 
and  we  have  the  positive  testimony  of  his  brother,  William  R. 
Thompson,  who  had  some  conversation  with  the  testator  with 
regard  to  his  advancements  to  his  children,  in  which  he  said  that 
he  had  charged  against  Robert  what  he  had  got,  just  as  he  had 
against  the  girls  what  they  had  received.  Upon  this  state  of 
fleets,  it  is  clear  that  this  was  an  advancement  to  the  son  by  the 
father,  in  anticipation  of  his  share  under  the  will,  and  was  so 
intended  by  him. 

In  opposition  to  this  there  are  produced  by  the  son,  from  the 
papers  of  his  father,  two  loose  and  imperfect  memoranda,  which, 
whether  they  be  for  1853  and  1854,  do  not  correspond  with  any 
of  the  statements  deliberately  entered  in  his  family  book.  They 
are  not  original  entries  of  the  transactions  at  the  time,  but  simply 
incomplete  statements,  from  which  fuller  and  more  formal  ones 
might  be  made.  The  first  is  headed  abridged  statement  of  the 
affairs  of  Robert  Thompson  for  1853,  and  is  dated  at  the  foot 
January  1854 ;  the  principal  items  are  not  carried  out,  and  no 
one  could  form  from  it  any  estimate  of  the  value  of  the  estate  of 
the  decedent  at  that  period.  The  only  items  carried  out  amount 
to  $30,768,  making  up  which  is,  amongst  others,  the  following : 

"Money  loaned  to  my  son,  R.  Thompson,  Jr.,  to  pay  balance 
due  on  his  dwelling  to  Mr.  Lewis,  $3468." 

The  second  paper  is  headed,  "Philadelphia,  February  1st 
1854,  statement  of  the  affairs  of  Robert  Thompson,  to  date ;" 
and  at  the  foot  it  is  dated  "  February  10th  1855."  This  is  very 
much  condensed,  and  does  not  correspond  with  any  statement  in 
the  family  book  as  to  details ;  and  if  it  be  for  the  same  year, 
1854,  as  that  in  the  book  professes  to  be,  then  the  book  omits  the 
very  item  which  is  brought  forward  to  show  that  this  was  a  loan. 
The  footing  at  the  end  of  this  paper,  $154,737.06,  is  the  same 
as  that  in  the  book  for  1854.  It  is  clear,  then,  that  the  book 
contains  the  deliberate  statement  of  the  testator,  and  that  these 
loose  memoranda  are  not  of  a  character  to  shake  the  conclusion 
drawn  from  the  preceding  testimony,  that  the  testator  designed 
this  sum  of  $3500  to  be  an  advancement  to  his  son.  The  autho- 
rities and  law  have  been  ably  discussed  in  the  auditor's  report, 
which  seem  to  have  been  the  impression  of  the  court  below,  and 
we  agree  with  him  in  his  views  of  the  evidence,  and  of  course 
concur  in  his  conclusion  that  this  was  an  advancement. 

But  taking  this  to  be  a  debt  due  by  the  legatee  to  the  testator, 
why,  as  suggested  on  the  argument,  should  it  not  be  deducted, 
principal  and  interest,  from  his  legacy  ?  The  note  was  paid  on 
the  25th  March  1853,  and  of  course  the  Statute  of  Limitations 
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had  not  run  out  at  the  death  of  the  testator,  and  therefore,  upon 
the  principle  of  McClintock's  Appeal,  5  Casey  360,  the  date  of 
the  death  fixes  the  relations  of  the  debtor  and  legatee,  who  has 
in  his  hands  assets  of  the  estate  sufficient  to  pay  and  satisfy  a 
part  of  his  legacy.  This  is  effected  by  the  operation  of  law,  and 
when  the  legatee  comes  into  the  Orphans'  Court,  which  is  a  court 
of  equity,  to  demand  his  legacy,  he  is  obliged  to  do  equity  by 
u  ^''PP'y^'^g  ^^s  ^^^^  ^^  payment  of  it.  This  is  clearly  the  rule 
S  in  England,  where  it  has  been  extended  to  a  case  where  the  debt 
\^}^'  was  boQTiA  by  the  statute  before  the  death  of  the  testator.  Mr. 
Justice  Williams,  in  his  valuable  work  on  Executors,  vol.  2,  page 
1174,  5th  ed.,  thus  states  the  law  to  be :  "  Where  a  legatee  is 
indebted  to  the  testator,  the  executor  may  claim  the  legacy, 
either  in  part  or  in  full  satisfaction  of  the  debt  by  way  of  set- 
oflp,  and  it  has  been  held  that  in  a  suit  by  a  legatee  to  obtain  pay- 
ment of  the  legacy  out  of  the  assets  of  the  testator  in  a  due 
course  of  administration,  the  executor  may  retain  so  much  of 
the  legacy  as  is  sufficient  to  satisfy  a  debt  due  from  the  legatee 
to  the  testator,  although  the  remedy  for  the  debt  was  at  the  time 
of  the  death  of  the  testator  barred  by  the  Statute  of  Limita- 
tions." This  is  fully  supported  by  Courtenay  v.  Williams,  3  Hare 
539,  decided  by  Vice-Chancellor  Wigram  in  1844,  where  all  the 
debts  due  by  the  legatee  to  the  testator  were  barred  at  the  time 
of  his  death,  except  300Z.,  the  retainer  of  which  sum  was  not 
really  disputed.  .  The  vice-chancellor  held  that  the  statute  could 
not  be  used  to  prevent  the  retainer  of  the  other  debts,  because 
the  rule  in  such  case  was,  that  he  who  would  have  equity  must 
do  equity.  Since  the  argument,  I  have  met  with  a  case  almost 
precisely  in  point;  that  of  Smith  v.  Smith,  decided  by  Vice- 
Chancellor  Stuart,  on  7th  of  November  1861,  and  reported  in 
31  Law  Journal  Rep.  Chan.,  p.  91,  and  also  in  7  Jurist,  N.  S. 
1140,  and  5  Law  Times,  N.  S.  302.  A  testator  by  will  gave  a 
legacy  to  his  son,  who  was  a  member  of  a  copartnership  firm. 
The  members  of  the  firm  were,  after  the  death  of  the  testator, 
adjudged  bankrupt,  and  at  the  time  of  the  bankruptcy  the  firm 
was  indebted  to  the  testator's  estate.  The  vice-chancellor  said : 
"  The  question  here  is,  whether  the  same  principle  applies  to  the 
case  in  which  a  debt  is  due  to  a  testator  from  a  partnership  firm, 
of  which  one  of  his  legatees  is  a  member,  as  is  applicable  to  the 
case  in  which  a  debt  is  due  to  the  testator  from  the  legatee  alone. 
No  direct  authority  in  the  shape  of  a  decision  upon  the  question 
has  been  cited  upon  either  side.  It  seems  to  me  that  the  princi- 
ple which  should  govern  the  case  is  this,  that  the  legatee  should 
not  be  entitled  to  receive  out  of  the  testator's  assets,  any  part 
of  the  bounty  intended  for  him  by  the  testator,  until  he  has 
acquitted  himself  of  all  obligations  in  the  shape  of  debts,  which 
may  be  due  from  him  to  the  testator."     After  stating  its  appli- 
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cation  to  the  case  before  him,  he  says :  "  I  do  not  think  a  '  re- 
tainer' or  *  set-off  is  a  proper  expression,  for  it  is  not  a  question 
of  retainer  or  set-oflf,  but  a  question  of  the  right  on  the  part  of 
the  legatee  to  receive  payment  of  the  legacy,  having  regard  to 
the  amount  of  the  debt  due  to  the  testator's  estate.  The  decla- 
ration will  be  in  these  terms :  that  so  long  as  the  debt  remains 
undischarged,  the  assignees,  in  right  of  the  legatee,  will  not  be 
entitled  to  receive  the  legacy."  The  contention  was  on  the  part 
of  the  legatee,  that  this  was  a  loan,  and  df  course  a  debt  due  to 
the  testator,  and  upon  principle  and  authority  it  is  clear  that  he 
must  discharge  it  before  he  can  claim  his  legacy ;  or,  in  other 
words,  the  legacy  must  first  be  applied  to  pay  the  debt,  and 
then  the  balance  belongs  to  him.  In  either  form  it  must  be  recog- 
nised and  discharged.  Questions  intimately  connected  with  the 
doctrines  applicable  to  this  case  have  been  so  lately  discussed  by 
us  in  Strong's  Executors  v.  Bass,  11  Casey  333,  and  Miner  v. 
Atherton's  Executors,  Id.  528,  that  we  simply  refer  to  them  as 
the  latest  decisions  of  this  court.  In  either  way,  Robert  Thomp- 
son, Jr.,  must  be  charged  with  this  sum  of  $3500,  whether  it  be 
as  an  advancement  or  a  debt,  and  thus  the  real  justice  of  the 
case  is  attained. 

We  prefer  charging  him  with  it  as  an  advancement,  and  this 
reverses  so  much  of  the  decree  of  the  court,  and  aflBrms  the  report 
of  the  auditor  as  stated  in  his  first  report,  and  his  distribution 
of  the  estate  of  the  decedent. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that 
/        the  decree  of  the  Orphans'  Court  be  reversed,  and 
the  first  report  of  the  auditor  be  aflBrmed,  and  distri- 
bution of  the  estate  be  made  according  to  the  state- 
ment made  by  the  auditor  in  the  said  report. 


Wharton  ef  al.  versus  The  School  Directors  of  Cass 


42      358  Township,  and  John  O'Brien,  Collector. 

28  SC  *595, 

School  Districts  not  strictly  Municipal  Corporations. — Power  of  School 
Directors  to  assess  Taxes. — To  whom  amenable  for  Misconduct. 

1.  School  districts  are  not  strictly  municipal  corporations,  but  territorial 
divisions  for  the  purposes  of  common  schools,  exercising  within  a  prescribed 
sphere  many  of  tne  faculties  of  a  corporation. 

2.  Under  the  School  Law  of  8th  May  1854,  the  power  of  taxation  is  com- 
mitted to  the  school  directors,  but  without  any  rigot  of  appeal :  and  in  the 
exercise  of  such  discretionary  power,  they  are  responsible  only  to  the  people 
whose  representatives  they  are. 

3.  The  courts  may  compel  school  directors  to  perform  their  duties,  or  restrain 
them  when  they  transcend  their  powers :  but  they  cannot  interfere,  where 
they  exercise  their  unquestionable  powers  unwisely. 
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4.  The  sohool  directors  of  a  township  having  assessed  a  school  tax  of  eleyen 
mills,  eight  for  school  purposes  and  three  for  building  new  schools,  a  property- 
holder  filed  a  bill  in  equity  for  an  injunction  to  restrain  the  collector  from 
enforcing  the  payment  of  the  tax,  on  the  ground  that  it  was  greatly  in  excess 
of  what  was  necessary,  but  not  alleging  any  irregularity,  neglect  of  duty,  or 
excess  of  authority  in  the  directors.  JSeldi  that  as  the  bill  averred  only  an 
indiscreet  exercise  of  a  clearly  granted  discretion,  it  was  in  effect  an  appeal 
from  that  discretion,  and  as  such  could  not  be  sustained,  for  no  appeal  is  given 
by  the  law. 

Appeal  from  the  Common  Pleas  of  Schuylkill  county. 

This  was  a  proceeding  in  equity  on  a  bill  filed  by  William  C. 
Wharton,  James  S.  Wadsworth,  Thomas  Kimber,  Hugh  Bridport, 
and  B.  Wyatt  Wister  against  The  School  Directors  of  the  School 
District  of  Cass  Township,  and  John  O'Brien,  collector  of  school 
taxes  for  said  district. 

The  bill,  which  was  filed  November  1st  1861,  set  forth  that  the 
complainants  are  the  owners  of  a  tract  of  land  in  Cass  township, 
in  Schuylkill  county,  which  is  occupied  by  their  tenants. 

That  the  property  of  their  tenants  had  been  seized  by  John 
O'Brien,  the  collector  of  school  taxes  of  the  township,  who  claimed 
to  take  the  property  for  a  school  tax  of  $440,  which  he  alleged 
had  been  assessed  as  a  school  tax  for  the  current  year  to  the 
complainants  for  the  land.  That  such  alleged  school  tax  is  at 
the  rate  of  eleven  mills  on  the  dollar  of  the  valuation,  and  that 
the  whole  valuation  of  taxable  property  in  the  township,  on  which 
the  tax  is  assessed,  is  $726,382,  and  that  the  school  tax  thus 
assessed  amounts  to  $7990.20,  which  sum  the  complainants  charge 
is  not  necessary  to  keep  the  schools  of  the  district  in  operation 
for  ten  months  in  the  year,  and  is  a  much  larger  sum  than  is  re- 
quired for  any  lawful  purpose.  That  the  directors  assessed  a 
school  tax  for  the  past  year  at  thirteen  mills  on  the  dollar,  which 
was  objected  to  by  the  owners  of  property,  and  afterwards  paid 
upon  the  representations  of  the  school  directors  that  the  collec- 
tion  of  th^  tax  would  free  the  district  from  debt,  and  that  a  small 
tax  would  be  all  that  would  be  required  for  school  purposes  during 
the  current  year.  The  complainants  charge  that  five  mills  on 
the  valuation  is  sufficient  for  all  lawful  purposes,  and  that  if  the 
tax  of  thirteen  mills  is  assessed,  as  alleged,  that  the  tax  is  illegal 
and  oppressive.  '*  And  that  the  said  tax  was  levied  with  corrupt 
intent  and  not  in  good  faith  for  the  purposes  set  forth  in  the  law, 
or  else  that  the  school  directors  are  so  grossly  ignorant  and  in- 
competent to  perform  the  duties  of  their  office  that  they  are 
unable  to  make  a  proper  estimate  of  the  money  they  require,  or 
of  the  tax  required  to  produce  it."  That  irreparable  injury  will 
be  done,  &c. 

That  John  O'Brien  had  full  knowledge  of  the  intent  and  design 
of  the  school  directors  in  assessing  the  tax,  as  he  was  then  one  of 
the  school  directors,  and  resigned  in  order  to  be  appointed  col- 
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lector.  And  praying  "  that  the  said  John  O'Brien  may  be  re- 
strained from  proceeding  to  enforce  the  payment  of  the  said  tax, 
and  from  retaining  the  possession  of  the  said  property  levied  by 
him,  and  selling  the  same,  and  that  the  court  will  examine  into 
the  necessity  of  the  assessment  of  the  said  alleged  tax  at  the  rate 
of  eleven  mills,  and  reduce  the  same  to  such  an  amount  as  the 
said  directors  should  have  laid,  and  that  your  orators  may  have 
such  further  or  other  relief  in  the  premises,"  &c. 

The  answer  of  the  defendants  which  was  filed  November  18th 
1861,  admitted  the  assessing  of  the  tax,  the  amount  of  the  tax,  the 
amount  of  the  valuation  of  taxable  property,  and  the  seizure  of 
the  property  of  the  complainants*  tenants,  as  alleged  in  the  bill ; 
that  John  0-Brien  was  a  school  director,  that  he  resigned  and 
was  appointed  collector ;  that  the  assessment  of  eleven  mills  was 
necessary,  in  their  judgment,  to  keep  the*  schools  of  the  district 
in  operation  for  ten  months  in  the  year,  to  pay  the  debts  of  the 
district,  and  for  building  a  new  school-house,  and  denied  the 
charges  of  the  bill.  It  stated  that  eight  mills  of  the  tax  was 
levied  for  school  purposes,  and  three  mills  of  the  tax  for  build- 
ing purposes. 

To  this  a  general  replication  was  filed,  and  testimony  taken 
in  support  of  the  bill. 

On  14th  December  1861,  the  court  dissolved  the  injunction  for 
want  of  jurisdiction,  and  dismissed  the  complainants'  bill. 

The  case  was  thereupon  removed  into  this  court,  where  the 
following  error  was  assigned : — 

The  court  erred  in  dissolving  the  injunction  for  want  of  juris- 
diction, and  dismissing  the  complainants'  bill. 

Edwin  Owen  Parry ^  for  the  appellants,  contended : — 1.  The 
school  directors  of  a  school  district  are  corporations  created  with 
limited  powers  for  a  special  purpose,  partaking  more  of  the  cha- 
racter of  a  public  charity  intrusted  with  public  funds  than  a 
municipal  corporation,  and  therefore  under  the  supervision  and 
control  of  the  courts.  That  the  popular  as  well  as  any  technical 
or  legal  meaning  of  the  word  municipal  excludes  the  idea  that 
such  bodies  as  school  directors  were  intended  to  be  included 
within  it :  citing  Webster's  Diet.  tit.  Municipal;  Wilcox  on  Corp., 
§  16,  875 ;  Angell  &  Ames,  §  18. 

That  school  districts  were  erected  into  corporations  by  the  18th 
section  of  the  General  School  Law  of  May  8th  1864,  and  that 
under  the  statute  law  of  Pennsylvania  they  are  not  of  the 
character  of  the  municipia  of  the  Roman  Empire,  nor  of  the 
cities,  boroughs,  and  corporate  towns  with  powers  of  local  legis- 
lation that  existed  in  Western  Europe  from  the  earliest  dawning 
of  civilization ;  and  that  when  the  duties  intrusted  to  the  school 
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directors  are  taken  into  consideration,  and  great  opportunities 
they  have  of  abusing  the  trust  confided  in  them  by  law,  the  great 
necessity  is  apparent  that  they  should  be  as  much  under  the 
control  of  a  court  of  chancery  as  any  public  charity  or  private 
corporation. 

2.  That  the  court  has  power  to  prevent  or  restrain  the  com- 
mission or  continuance  of  acts  contrary  to  law  and  prejudicial  to 
the  interests  of  the  community  or  the  rights  of  individuals. 

The  act  charged  in  the  bill  is  an  illegal  act.  It  was  to  enforce 
the  collection  of  a  tax  assessed  to  a  greater  amount  than  was  re- 
quired by  law,  laid  with  corrupt  intent  and  not  in  good  faith,  for 
the  purpose  set  forth  in  the  law,  and  as  such  it  was  prejudicial  to 
the  interests  of  the  community,  as  well  as  to  the  rights  of  the 
complainants,  and  therefore  within  the  jurisdiction  of  the  court. 
See  Hill  v.  Commissioners,  1  Pars.  508,  in  which  Hagner  v,  Hey- 
berger,  7  W.  &  S.  107,  is  cited  and  relied  on. 

The  court  is  not  asked  to  interfere  with  the  directors  in  the 
honest  and  intelligent  discharge  of  their  duties,  but  to  restrain 
them  from  the  commission  of  an  act  contrary  to  law,  prejudicial 
to  the  interests  of  the  community  and  to  the  rights  of  the  indi- 
vidual complainants :  Frewin  r.  Lewis,  4  Mylne  &  Craig  256. 

3.  That  a  recovery  in  damages  would  not  be  an  adequate 
remedy :  citing  Miller  v.  Gorman  et  al.y  2  Wright  809. 

George  H.  Clay,  for  appellees,  after  discussing  at  great 
length  the  extent  of  the  chancery  jurisdiction  of  the  courts  of 
Pennsylvania,  argued  that  the  board  of  school  directors  being  a 
corporation  of  a  municipal  character,  was  not  within  the  juris- 
diction of  the  courts,  and  that  for  that  reason,  if  there  were  none 
other,  the  bill  was  properly  dismissed. 

The  state  has  conferred  the  education  of  the  children  upon  the 
local,  municipal  authorities,  and  made  it,  with  them,  a  domestic 
duty.  The  district  has  its  directors,  treasurer,  its  tax-collector, 
and  auditors ;  all  of  whom  have  annual  statutory  duties  to  per- 
form. If  they  neglect  to  perform  them,  the  court  are  empowered 
by  statute,  not  by  chancery  process,  to  remove  them.  If  they 
make  an  assessment  with  the  intent  to  defraud,  they  can  be 
indicted,  but  will  then  have  the  right  to  vindicate  themselves, 
not  in  chancery,  but  according  to  the  course  of  the  common  law. 
Their  power  of  taxation,  both  for  school  and  building  purposes, 
is  limited.  It  is  a  discretionary  one ;  but  they  alone  have  the 
right  to  exercise  it.  Their  assessment  is  a  judicial  act,  to  review 
which  a  writ  of  certiorari,  in  the  name  of  the  Commonwealth, 
would  lie  at  common  law :  Le  Roy  v.  The  Corporation  of  New 
York,  4  Johns.  Ch.  Rep.  356 ;  Lawton  v.  Cambridge,  2  Caines's 
Rep.  179;  The  King  v.  King  et  a/.,  2  Term  Rep.  235;  Kimber 
V.  Schuylkill  County,  8  Harris  368  ;   Wildy  v.  Washburn,  16 
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Johns.  49.  But  the  certiorari  cannot  be  prosecuted  in  the  name 
of  an  individual ;  it  must  be  at  the  suit  of  the  people  on  the 
relation  of  an  individual:  Kinderhook  v.  Claw,  15  Johns.  588; 
1  Salk.  155 ;  3  Chitty  Bl.  321 ;  Wood  v.  Peake,  8  Johns.  70 ; 
1  Page's  Ch.  B.  114.  • 

The  people  of  that  district  never  empowered  complainants  to 
judge  of  that  necessity  for  this  tax,  nor  have  they  the  means  of 
judging.  The  legislature  empowered  the  directors  to  judge. 
This  purpose  is  one  of  the  many  for  which  they  were  elected. 
The  law  provides  no  appeal  from  the  assessment.  Are  the  courts 
willing  to  entertain  a  bill  in  equity,  in  behalf  of  every  school, 
county,  state,  and  borough  tax-payer,  to  compel  a  reduction  of  a 
tax,  alleged  to  have  been  laid  with  an  intent  to  defraud  ?  The 
legislature  never  gave  the  courts  chancery  power  to  review  the 
assessments.  On  a  writ  of  certiorari  issued  in  the  name  of  the 
Commonwealth  they  might.  Then  justice  could  be  done  to  all; 
but  an  individual  must  show  some  particular  right  or  injury : 
Heffner  et  al.  v.  The  Commonwealth  ex  reL  Kline,  4  Casey  112; 
Sanger  v.  Commissioners  of  Kennebec,  25  Maine  Rep.  291,  and 
5  Rawle  76. 

The  appellants  base  their  right  to  the  injunction  on  the  ground 
of  their  being  irreparably  injured  by  the  payment  of  the  tax  and 
cannot  recover  adequate  compensation  at  law.  They  have  not 
shown  any  special  injury  which  they  will  suffer,  independent  of 
what  they  suffer  in  common  with  the  rest.  It  is  certainly  no 
injury  to  have  property  taken  to  pay  a  tax.  If  assessed  with  a 
greater  sum  than  allowed  by  law,  they  had  access  to  the  books 
of  the  school  directors  to  see  if  they  had  exceeded  their  authority, 
and  a  certiorari  would  have  been  an  adequate  remedy  to  reduce 
the  assessment  to  its  proper  limit.  Chancery  cannot  give  them 
a  special  abatement. 

These  suggestions  are  only  a  few  of  the  many  which  could  be 
urged  in  support  of  the  position  that  the  courts  have  no  chancery 
jurisdiction  over  the  acts  of  public  officers,  in  the  discharge  of 
their  public  duties ;  and  that  a  school  district,  and  all  other  cor- 
porations of  a  municipal  character,  are  as  much  independent  of 
the  courts,  as  the  courts  are  of  them :  both  having  public  duties 
to  perform  without  interfering  with  the  duties  of  each  other ;  all 
being  alike  sworn  to  perform  those  duties  with  fidelity,  and  to 
the  best  of  their  ability.  The  only  chancery  power  which  can 
be  exercised  over  them,  emanates  from  the  people  directly  through 
the  elections,  not  through  the  courts. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Woodward,  J. — The  court  dismissed  the  plaintiff's  bill  for 
want  of  jurisdiction.     The  argument  in  support  of  the  decree  is 
drawn  from  a  strict  construction  of  the  5th  article  of  the  13th 
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section  of  the  Act  of  1836,  conferring  equity  powers  upon  the 
courts.  Because  the  jurisdiction  of  courts  of  chancery  is  by 
that  article  given  to  Pennsylvania  courts  for  the  supervision  and 
control  of  all  companies  *'  other  than  those  of  a  municipal  char- 
acter j'*  it  is  inferred  that  we  have  no  power  to  enjoin  persons  who 
claim  to  act  in  the  name  of  a  municipal  corporation,  and  school 
districts  are  said  to  belong  to  the  class  of  municipal  corporations. 

School  districts  are  not,  strictly  speaking,  municipal  corpora- 
tions, for  they  have  neither  a  common  seal  nor  legislative 
powers,  both  of  which  are  characteristic  of  such  corporations. 
They  are  territorial  divisions  for  the  purposes  of  the  common 
school  laws,  consisting  generally  of  boroughs  and  townships, 
though  frequently  subdivided  into  smaller  districts,  and  are 
governed  by  a  board  of  directors  chosen  by  the  people.  They 
belong  to  that  class  of  quasi  corporations  to  which  counties  and 
townships  belong — exercising  within  a  prescribed  sphere  many 
of  the  faculties  of  a  corporation:  Purd.  1065;  and  the  directors 
are  invested  with  various  discretionary  powers  in  execution  of 
the  school  laws,  for  which  they  are  responsible  only  to  the  people 
whose  representatives  they  are.  Clearly  the  courts  have  no  con- 
trol over  these  discretionary  powers,  but  the  judicial  authority  to 
restrain  illegal  acts  by  the  school  directors,  is  as  unquestionable 
as  it  is  to  restrain  wrongdoing  by  any  other  class  of  men.  We 
deduce  it,  not  from  the  clause  above  referred  to,  but  from  the 
subsequent  clause  of  the  same  section,  which  extends  the  equity 
powers  of  the  court  to  "  the  prevention  or  restraint  of  the  com- 
mission or  continuance  of  acts  contrary  to  law  and  prejudicial  to 
the  interests  of  the  community,  or  the  rights  of  individuals." 
This  is  the  source  of  the  equity  power  of  the  courts  to  restrain 
illegal  conduct  on  the  part  of  the  representatives  of  municipal 
corporations,  or  of  quasi  corporations :  Hill  v.  The  Commissioners 
of  Kensington,  1  Parsons's  Equity  Cases  501 ;  Miller  v,  Gorman, 
2  Watts  312.  And  by  the  12th  section  of  the  Act  of  1851, 
Purd.  307,  the  Common  Pleas  of  Schuylkill  county  possesses 
all  the  chancery  jurisdiction  and  powers  that  are  conferred  upon 
any  other  court  of  the  Commonwealth.  If,  therefore,  it  were 
granted  that  school  districts  are  municipal  corporations,  and  so 
are  excepted  out  of  the  chancery  jurisdiction  of  the  courts,  the 
decree  could  not  be  supported  on  the  ground  on  which  the  court 
below  placed  it,  because  the  bill  was  not  against  the  district  as 
such,  but  against  individuals  as  directors  of  the  district,  and  they 
are  restrainable  from  wrongdoing,  whether  in  their  private  or 
representative  capacities :  Hagner  v,  Heyberger,  7  W.  &  S.  107. 

But  does  the  record  present  a  case  of  illegal  conduct  on  the 
part  of  the  directors  ?  The  complaint  is  that  they  have  laid  a 
school- tax  of  eleven  mills  on  the  valuation  of  the  plaintiff's  pro- 
perty in  Cass  township,  and  are  proceeding  to  collect  it.     The 
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directors  answer,  that  they  assessed  eight  mills  for  school  pur- 
poses for  the  year  1861,  and  three  mills  for  building  purposes, 
and  that  this  rate  was  necessary  for  the  purpose  of  carrying  oa 
the  schools  of  the  district,  repairing  and  building  school-houses, 
and  paying  debts  of  former  years. 

By  the  28th  and  succeeding  sections  of  the  School  Law  of  the 
8th  May  1854,  Purd.  1065,  the  power  of  taxation  is  committed 
to  the  school  directors,  with  certain  limitations,  but  without  any 
right  of  appeal.  And,  by  the  33d  section,  power  is  given  to 
levy  a  special  tax,  not  oftener  than  once  a  year,  nor  exceeding 
the  amount  of  the  regular  annual  tax,  to  be  applied  to  buying 
ground  for  school-houses  and  to  building  school-houses. 

Now  the  bill  does  not  complain  that  the  directors  were  not 
fairly  chosen  and  qualified,  nor  that  they  did  not  meet  and 
organize  according  to  law,  nor  that  they  disregarded  any  of  the 
specific  limitations  upon  their  powers,  but  only  that  they  have 
assessed  more  taxes  than  the  district  needs  for  school  purposes. 
It  is,  in  other  words,  an  appeal  from  their  discretion  in  the  exer- 
cise of  clearly  granted  powers. 

No  such  appeal  lies,  for  none  is  given  by  law.  Most  of  our 
tax  laws  entitle  the  citizen  to  a  hearing  before  he  is  obliged  to 
pay ;  not  to  a  judicial  hearing,  indeed,  but  to  an  appeal  to  some 
special  tribunal,  generally  the  county  commissioners,  but  the 
school  law  gives  no  such  appeal.  This  is  a  reason  why  the  ear 
of  the  courts  should  be  open  to  well-founded  complaints  on  the 
part  of  the  citizen ;  but  when  he  has  no  irregularity,  no  neglect 
of  duty,  no  excess  of  authority  to  complain  of — nothing,  indeed, 
but  an  indiscreet  exercise  of  a  clearly  granted  discretion,  he  will 
vex  the  judicial  ear  in  vain,  for  the  judicial  arm  can  redress  no 
such  wrong.  The  power  of  taxation,  altogether  legislative  and 
in  no  degree  judicial,  is  committed  by  the  legislature  in  the 
matter  of  schools,  to  the  directors  of  school  districts.  If  the 
directors  refuse  to  perform  their  duties  the  court  can  compel 
them.  If  they  transcend  their  powers  the  court  can  restrain 
them.  If  they  misjudge  their  power  the  court  can  correct  theni. 
But  if  they  exercise  their  unquestionable  powers  unwisely,  there 
is  no  judicial  remedy.  Had  the  plaintiffs'  bill  been  dismissed 
for  want  of  equity  in  it,  and  not  for  want  of  jurisdiction,  we 
should  see  nothing  upon  the  record  to  correct.  As  it  is,  the 
decree  must  be  afiirmed,  on  the  ground  that  the  plaintiffs  have 
shown  no  title  to  the  relief  they  seek. 

The  decree  is  affirmed. 
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The  Pennsylvania  Eailroad  Company  versus  Van- 
diver. 

Negliyence. — Liahility  of  Corporation  for   CarelessneM  or  Violence  of 

Agents, 

1.  A  railroad  company  is  liable  for  injuries  resulting  from  the  negligence, 
yiolence,  or  carelessness  of  its  conductors,  in  removing  from  the  cars  a 
passenger  who  refused  to  pay  his  fare  or  produce  his  ticket,  in  consequence 
of  which  he  died. 

2.  Where  there  was  evidence  on  the  trial,  that  the  conductor  forcibly  removed 
the  hands  of  the  deceased  from  the  car-railing  so  that  he  fell  on  the  track  of 
the  road,  and  that  ho  did  die  from  the  injuries  then  received,  it  was  not  error 
in  the  court  below  to  refuse  to  instruct  the  jury  "that  under  all  the  circum- 
stances of  the  case  their  verdict  should  be  for  the  defendant." 

Error  to  the  Common  Pleas  of  Chester  county. 

This  was  an  action  on  the  case,  by  Sarah  Vandiver  against  the 
Pennsylvania  Railroad  Company,  to  recover  damages  for  the  loss 
of  her  husband,  who,  she  charged,  was  ''removed,  ejected,  cast, 
thrown,'*  &c.,  from  the  cars  of  the  company,  by  reason  whereof 
he  was  injured,  and  died. 

The  material  facts  of  the  case  were  these : — On  the  6th  day 
of  December  1856,  John  Vandiver,  the  husband  of  the  plaintiff, 
took  his  seat  in  a  car  of  the  Pennsylvania  Railroad  Company 
as  a  passenger  from  Philadelphia  to  Parkesburg.  Soon  after 
leaving  the  river,  the  conductor  of  the  train,  and  the  agent  of 
the  state,  commenced  to  collect  the  tickets  or  fare  of  the  passen- 
gers. When  they  reached  the  seat  occupied  by  Mr.  Vandiver, 
they  demanded  his  passage-money,  or  his  ticket,  but  he  was 
unable  to  find  the  latter,  although  he  declared  he  had  purchased 
a  ticket  in  Philadelphia,  at  the  office  of  the  company.  He  was 
somewhat  under  the  influence  of  liquor  at  the  time,  but  knew 
what  was  going  on.  The  conductor  told  him  he  must  show  his 
ticket,  or  pay  the  price  of  passage,  or  they  would  be  required  to 
put  him  off  the  cars.  After  leaving  him  for  some  minutes,  while 
they  collected  the  fare  from  the  other  passengers,  they  returned 
to  him,  and  he  being  still  unable  to  find  his  ticket,  and  not  pay- 
ing the  passage-money,  they  took  him  to  the  rear  of  the  car  and 
assisted  him  off.  In  getting  from  the  car  to  the  ground  he  fell 
across  the  rail  of  the  south  track  ;  his  head  and  shoulders  alight- 
ing on  the  ballasting  of  the  road  between  the  two  southern  rails. 
After  being  assisted  to  rise  by  the  conductor  and  agent,  he  walked 
after  his  hat,  which  had  blown  down  the  south  side  of  the  em- 
bankment— and  when  down  the  slope  some  half-way,  pitched 
headlong  down  the  bank,  and  lay  there  apparently  without  mo- 
tion. This  occurred  at  what  was  called  the  Paschall  Station,  or 
some  one  hundred  yards  west  of  it,  and  about  four  o'clock  in  the 
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afternoon.  Between  sundown  and  dark  he  was  found  at  or 
near  the  same  place  insensible,  unable  to  walk,  and  was  taken 
over  the  railroad  to  the  stable  of  Mr.  Bonsall,  where  he  was  laid 
on  hay,  and  where  he  stayed  all  night.  Early  on  Sunday  morn- 
ing, when  he  was  visited  by  Mr.  Bonsall,  he  seemed  to  have  reco- 
vered consciousness — asked  for  water — told  them,  when  they 
attempted  to  lift  him,  not  to  hurt  him,  and,  with  the  help  of 
those  present,  walked  to  the  house.  He  complained  of  his  left 
side — did  not  appear  to  have  the  use  of  his  left  arm,  and  moaned 
as  though  in  great  pain.  His  clothes  were  not  torn,  nor  were 
they  dirty,  and  a  slight  spot  of  blood  on  his  cheek  showed  the 
only  external  wound  upon  him.  He  remained  at  the  house  of 
Mr.  Bonsall  until  the  following  Monday  morning,  when  he  was 
placed  in  a  car  and  conveyed  to  Parkesburg,  and  from  thence  to 
his  own  home,  where  he  arrived  on  Monday  evening.  While  he 
was  at  Bonsall's  no  attention  was  paid  to  his  wounds.  He  ate 
but  little,  and  during  that  time  he  appeared  to  be  in  his  right 
mind.  Soon  after  he  reached  home  a  physician  was  called  in, 
and  on  examination  it  was  found  that  he  was  fearfully  bruised  on 
his  head  and  shoulder,  and  down  his  back.  He  died  on  Monday, 
a  week  thereafter,  and  a  post  mortem  examination  disclosed  a 
series  of  injuries,  which  from  their  aspects  were,  in  the  opinion 
of  the  physician,  suflScient  to  produce  his  death. 

On  the  trial,  the  plaintiff  requested  the  court  to  charge  the 
jury  on  the  following  points,  and  file  the  charge  of  record : — 

1.  If  the  jury  believe  that  the  death  of  John  Vandiver  was 
caused  by  injuries  received  by  the  violence  or  negligence  of  the 
agents  of  the  defendant,  the  plaintiff  is  entitled  to  recover  in 
this  action. 

2.  If  the  jury  believe  that  the  death  of  John  Vandiver  was 
caused  by  the  negligence  of  the  agents  of  the  defendants,  accom- 
panied by  wantonness,  violence,  or  gross  negligence,  evidence 
of  moral  turpitude,  the  jury  will  be  authorized  to  give  exemplary 
damages. 

3.  Whether  there  was  such  wantonness,  violence,  or  gross  neg- 
ligence, is  to  be  determined  by  the  attendant  circumstances,  and 
is  to  be  left  to  the  sound  discretion  of  the  jury,  under  the  direc- 
tion of  the  court. 

4.  The  sum  that  is  a  proper  compensation  to  the  plaintiff  for 
the  death  of  her  husband,  was  due  to  her  at  the  time  of  his 
death.  It  is  therefore  proper  for  the  jury  to  add  interest  on 
such  sum  from  the  time  of  his  death  until  the  finding  of  their 
verdict. 

Defendants  also  requested  the  court  to  charge, 
1.  That  if  the  plaintiff  is  entitled  to  recover  at  all  in  this 
action,  the  damages  should  be  compensatory  merely,  there  being 
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no  evidence  whatever  of  any  intentional  wrong  on  the  part  of 
the  agents  of  the  defendants. 

2.  The  measure  of  these  damages,  in  such  case,  should  be  what 
she  has  pecuniarily  lost  by  the  death  of  her  husband,  namely,  a 
reasonable  support  and  maintenance  for  herself,  in  the  manner 
in  which  she  was  accustomed  to  live  with  her  husband,  and  such 
sum  only  as  will  secure  such  support  and  maintenance  should  be 
allowed. 

3.  A  railroad  ticket  being  transferrable  by  delivery,  evidence 
that  the  deceased  purchased  and  paid  for  one,  did  not  entitle 
him  to  ride  in  the  defendants'  cars  without  proof  also  of  its 
destruction. 

4.  The  deceased  being  in  the  defendants'  cars,  and  refusing  to 
show  a  ticket,  or  to  pay  his  fare  upon  the  request  of  the  con- 
ductor, was  bound  to  leave  the  cars,  and  upon  refusal  to  do  so 
upon  request,  might  be  lawfully  ejected  therefrom, 

5.  The  agents  of  the  defendants  had  a  right  to  remove  him 
from  the  cars,  under  the  circumstances  of  this  case,  in  the  manner 
and  at  the  place  at  which  they  removed  him. 

6.  There  is  no  evidence  that  any  more  force  was  used  than  was 
necessary  to  remove  him. 

7.  Even  if  the  agents  of  the  defendants,  in  removing  him 
from  the  cars,  wilfully  and  maliciously  used  more  force  than  was 
necessary  to  remove  him  therefrom,  whatever  may  be  their  lia- 
bility for  the  injury  inflicted,  the  defendants  are  not  answerable 
therefor. 

8.  There  is  no  evidence  that  he  received  any  injury  in  remov- 
ing him  from  the  cars,  that  could  have  caused  his  death. 

9.  If  he  received  the  injury  that  produced  his  death  in  falling 
at  or  near  the  foot  of  the  bank,  while  running  down  it  after  his 
hat,  inasmuch  as  it  was  not  the  direct  and  immediate  consequence 
of  removing  him  from  the  cars,  the  defendants  are  not  answera- 
ble therefor,  and  the  plaintiff  cannot  recover. 

10.  Even  should  the  jury  believe  that  the  deceased  was  impro- 
perly removed  from  the  cars,  whatever  may  have  been  his  right 
to  recover  damages  for  such  removal,  yet  unless  his  death  was 
the  direct  and  immediate  consequence  of  such  removal,  plaintiff 
cannot  recover. 

11.  Under  all  the  circumstances  of  this  case  the  verdict  must 
be  for  the  defendant. 

The  court  below  (Haines,  P.  J.)  submitted  the  facts  to  the 
jury  in  a  general  charge,  in  which  the  reciprocal  rights  and 
duties  of  railroad  companies  were  defined,  leaving  the  jury  to 
say  whether  more  force  was  used  than  was  necessary  in  remov- 
ing Vandiver  from  the  cars. 

The  plaintiff's  points  were  answered  as  follows : — 

"As  a  general  principle,  these  propositions  may  be  affirmed. 
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But  I  would  remind  the  jury  that  the  facts  do  not  show,  to  my 
mind,  either  wantonness,  violence,  or  gross  negligence.  That  the 
agents  left  John  Vandiver  at  the  foot  of  the  bank,  and  went  on 
their  way,  is  true.  But  so  did  the  passengers,  even  those  who 
thought  he  was  dead.  Their  duty  to  the  company,  and  to  the 
other  passengers  in  their  charge,  required  them  to  run  the  cars 
through  according  to  their  acknowledged  rules,  and  if  the  de- 
ceased received  his  wounds  at  the  foot  of  the  bank,  they  were 
not  the  direct  and  immediate  cause  of  his  death,  and  cannot  be 
charged  with  wantonness  or  gross  negligence,  as  agents  of  the 
company,  for  leaving  him  where  he  fell.  It  is  true  that  in  your 
amount  of  damages,  if  you  find  any,  you  may  include  interest, 
as  stated  in  the  point,  to  swell  the  amount." 

The  points  propounded  by  the  defendants  were  thus  disposed 
of:— 

"  The  first  five  points  above  stated  are  aflirmed.  The  sixth, 
seventh,  and  eighth  are  not  affirmed.  Two  of  them  are  for  the 
jury,  and  I  do  not  acknowledge  the  principle  involved  in  the 
other.  The  ninth  and  tenth  points  are  true.  The  eleventh  is  a 
matter  for  you.** 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiff  for  $2500.  The  defendants  thereupon  sued 
out  this  writ,  and  presented  here  the  following  specifications  of 
error.     The  Court  erred  in  charging — 

1.  "  It  is  for  you  to  say,  from  the  evidence,  whether  more 
force  was  used  than  was  necessary  in  removing  him  from  the 
car. 

2.  In  affirming  plaintiff's  first  point. 

3.  In  not  affirming  defendants*  sixth,  seventh,  and  eighth 
points. 

6.  In  answering  the  sixth,  seventh,  and  eighth  points  as  fol- 
lows :  "  The  sixth,  seventh,  and  eighth  are  not  affirmed.  Two 
of  them  are  for  the  jury,  and  I  do  not  acknowledge  the  princi- 
ple involved  in  the  other.*' 

7.  In  answering  the  defendants'  eleventh  point,  to  wit,  "  Under 
all  the  circumstances  of  this  case,  the  verdict  must  be  for  the 
defendants,**  by  saying  "  the  eleventh  is  a  matter  for  you." 

Wm.  Darlington,  for  plaintiffs  in  error. — 1.  The  narr,,  in  this 
case,  is  in  substance  trespass  vi  et  armis.  It  does  not  allege 
negligence  in  the  defendants  or  their  agents,  but  charges,  in  each 
count,  that  the  agents  of  defendants  did  remove,  eject,  cast, 
throw,  and  kick  John  Vandiver  off  the  cars.  The  court  laid 
down  the  law  correctly  that  he  was  bound  to  produce  his  ticket, 
or  pay  his  fare,  and  failing  to  do  so  he  might  lawfully  be  removed 
from  the  car.  He  was  there  as  a  trespasser.  It  was  made  a 
question  on  the  trial  whether  more  force  was  used  than  was 
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necessary  in  removing  him  from  the  cars.  The  court  refused  to 
affirm  defendants'  sixth  point  on  that  subject,  and  left  it  to  the 
jury  to  say  whether  more  force  was  used  than  was  necessary. 
The  defendants  further  asked  the  court  to  say  that  there  was  no 
evidence  that  he  received  any  injury  in  removing  him  from  the 
cars  that  could  have  caused  his  death.  The  court  refused  so  to 
charge,  thus  leaving  the  jury  to  find  on  both  points  against  the 
defendants  without  evidence.  All  the  evidence  in  the  cause,  on 
both  sides,  explicitly  negatived  both  propositions.  Not  a  single 
witness  ventured  to  say  he  could  have  received  any  fatal  injury 
there. 

It  was  the  plaintiff's  duty  to  establish  both  the  foregoing  pro- 
positions by  evidence,  affirmatively  and  clearly,  but  she  did  not. 
The  court  should  have  affirmed  defendants'  sixth  and  eighth 
points. 

2.  If  the  death  of  John  Vandiver  was  the  result  not  of  negli- 
gence, but  of  force  and  violence  used  by  the  agents  in  putting 
him  off  the  cars,  and  he  received  his  death  in  consequence  of 
being  thrown  from  the  platform  to  the  ground  (of  which  there  is 
no  evidence),  then  such  force  and  violence,  being  the  act  of  the 
agents  alone,  without  any  command  or  order  of  the  company,  the 
company  is  not  answerable  therefor:  McManus  v.  Cricket,  1 
East  106 ;  Railroad  v.  Wilt,  4  Wh.  147 ;  Fox  v.  Northern  Liber- 
ties, 3  W.  &  S.  106 ;  Per  Rogers,  4  Wh.  147 ;  Yerger  v.  Warren, 
7  Casey  821 ;  Wright  v.  Wilcox,  19  Wend.  845 ;  Vanderbilt  v. 
The  Richmond  Turnpike  Company,  2  Comstock  479.  It  follows, 
therefore,  that  if  no  more  force  was  used  than  was  necessary  to 
remove  Vandiver  from  the  cars,  defendants  are  not  liable,  for 
their  agents  did  a  legal  act  in  a  proper  manner,  and  are  not 
answerable  for  his  death.  If,  on  the  other  hand,  wilful  injury 
was  inflicted  on  him  by  the  agents,  they  had  departed  from  their 
employers'  business,  and  defendants  are  not  answerable  for  their 
acts.  The  court  erred  in  confounding  violence  and  negligence 
in  their  answer  to  plaintiff's  first  point.  If  violence  be  proved^ 
no  action  lies  against  the  employers.  If  negligence  be  proved, 
it  does  not  agree  with  the  allegation.  They  should  have  nega- 
tived plaintiff's  first,  and  affirmed  defendants'  seventh  point.  In 
every  aspect  of  the  case,  and  in  view  of  the  whole  ground,  they 
should  have  affirmed  defendants'  eleventh  point,  and  directed  a 
verdict  for  defendants. 

The  defendant  in  error  furnished  no  printed  argument. 

The  opinion  of  the  court  was  delivered,  February  10th  1862,  by 
Read,  J. — A  great  deal  of  the  difficulty  originally  felt  in  hold- 
ing corporations  liable  for  the  acts  of  their  agents  within  the 
scope  of  their  authority,  arose  from  the  supposition  that  it  was 
necessary  their  appointment  should  be  under  the  seal  of  their 
6  Wr.— 24 
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principals.  The  decisions  both  in  England  and  America  have 
satisfactorily  disposed  of  this  technical  doubt,  and  it  is  now  clearly 
the  law,  particularly  with  regard  to  what  are  called  trading  cor- 
poratipns,  that  no  such  evidence  of  authority  is  required.  A 
private  corporation  is  liable  for  the  acts  of  its  agents  within  the 
scope  of  their  authority,  in  the  same  way,  and  it  would  appear  in 
the  same  form,  as  any  individual  person  is. 

"  A  master,*'  says  Smith,  in  his  Master  and  Servant,  2d  ed., 
p.  183,  "  is  ordinarily  liable  to  answer  in  a  civil  suit  for  the 
tortious  or  wrongful  acts  of  his  servant,  if  those  acts  are  done  in 
the  course  of  his  employment  in  his  master's  service.  The  maxims 
applicable  to  such  cases  being  respondeat  superior ^  and  that  before 
alluded  to,  quifacit  per  alium  facit  per  se.  This  rule,  with  some 
few  exceptions  which  will  hereafter  be  pointed  out,  is  of  universal 
application,  whether  the  act  of  the  servant  be  one  of  omission  or 
commission,  whether  negligent,  fraudulent,  or  deceitful,  or  even 
if  it  be  an  act  of  positive  malfeasance,  or  misconduct,  if  it  be 
done  in  the  course  of  his  employment^  his  master  is  responsible  for 
it  civiliter  to  third  persons."  At  page  187,  citing  several  English 
and  American  authorities,  he  says:  "  Actions  against  railway  and 
steam-packet  companies  also  necessarily  involve  similar  princi- 
ples, as  such  companies  can  only  act  through  the  instrumentality 
of  servants." 

In  The  Philadelphia,  Wilmington  and  Baltimore  Railroad  Com- 

Eany  v.  Quigly,  21  Howard  202,  the  Supreme  Court  of  the  United 
tates  held  that  an  action  on  the  case  for  a  libel  could  be  brought 
against  a  corporation ;  and  Mr.  Justice  Campbell,  in  delivering 
the  opinion  of  the  court,  thus  defines  its  liability  for  the  acts  of 
its  agents,  "With  much  wariness,  and  after  close  and  exact 
scrutiny  into  the  nature  of  their  constitution,  have  the  judicial 
tribunals  determined  the  legal  relations  which  are  established  for 
the  corporation  by  their  governing  body,  and  their  agents,  with 
natural  persons  with  whom  they  are  brought  into  contact  or 
collision.  The  result  of  the  case  is,  that  for  acts  done  by  the 
agents  of  a  corporation,  either  in  contractu  or  in  delictOy  in  the 
<K)urse  of  its  business  and  of  their  employment,  the  corporation 
is  responsible  as  an  individual  is  responsible  under  similar  cir- 
eumstances.  At  a  very  early  period  it  was  decided  in  Great 
Britain,  as  well  as  in  the  United  States,  that  actions  might  be 
maintained  against  corporations  for  torts ;  and  instances  may  be 
found  in  the  judicial  annals  of  both  countries  of  suits  for  torts, 
arising  from  the  acts  of  their  agents,  of  nearly  every  variety." 
Similar  doctrine  is  maintained  in  Addison  on  Wrongs,  pp.  721, 
722.  In  Moore  v.  Fitchburg  Railroad  Corporation  and  Another, 
4  Gray  465,  it  was  held  that  a  corporation  may  be  sued  for  an 
ussault  and  battery  committed  by  their  servant  acting  under  their 
authority.     There  the  conductor  put  out  a  passenger  who  had 
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paid  his  fare,  and  the  court  ruled  that  if  the  company  gave  the 
conductor  the  power  to  act  according  to  his  discretion  in  all  such 
cases  as  should  arise,  and  in  the  exercise  of  that  discretion  he 
wrongfully  exercised  the  power  or  removed  a  passenger,  it^ould 
be  the  act  of  the  company,  and  they  would  be  liable.  In  this 
case  the  suit  was  against  the  corporation  and  the  conductor.  The 
court  held  the  joinder  was  right,  and  although  the  conductor  was 
acquitted,  they  would  not  interfere  with  the  verdict  against  the 
company.  The  English  cases  prior  to  1860,  are  collected  in  a 
convenient  form  in  a  leading  article  in  the  6  Jurist,  N.  S.,  part 
2,  p.*  143. 

"  The  old  doctrine  that  a  corporation  aggregate  has  no  soul,  and 
therefore  is  incapable  of  a  malicious  intention,  has  been  described 
by  Erie,  C.  J.,  as  being  rather  quaint  than  substantial;  and 
accordingly,  in  these  days,  when  substance  is  preferred  to  form, 
and  utility  to  quaintness,  it  has  been  held  that  corporations, 
especially  those  of  a  trading  character,  have  souls,  and  may 
therefore  be  guilty  of  malice.  The  number  and  importance  of 
corporate  bodies  established  for  the  purpose  of  trade  in  modern 
times,  and  transacting  their  business  through  the  agency  of  ser- 
vants, have  rendered  it  necessary  to  relax  the  old  rules  existing 
on  the  subject,  and  to  extend  to  them  the  maxim  respondeat 
superior  J  as  if  they  were  private  individuals ;  the  only  special 
limitation  engrafted  upon  their  liability  being  that  the  act  com- 
plained of  should  be  within  the  scope  and  purpose  of  the  incor- 
poration. Thus,  after  being  liable  to  an  action  for  a  false  return 
to  a  mandamus  (Yarborough  v.  Bank  of  England,  16  East  6),  for 
the  negligence  of  their  servants  (Scott  v.  The  Mayor,  &c.,  of 
Manchester,  2  H.  &  N.  204;  8  Jur.  R.,  part  1,  p.  690),  for  an 
assault  (The  Eastern  Counties  Railway  Company  v.  Broom,  6 
Exch.  314-15 ;  Jurist,  part  1,  p.  297),  for  false  imprisonment 

i Chilton  V.  The  London  and  Craydon  Railway  Company,  16  M. 
i  W.  212),  to  an  indictment  for  nonfeasance  (Regina  v.  The  Bir- 
mingham and  Gloucestershire  Railway  Company,  3  Q.  B.  228), 
and  for  misfeasance  (Regina  v.  The  Grefet  North  of  England 
Railway  Company,  9  Q.  B.  315;  10  Jurist,  part  1,  p.  755),  it  was 
decided  that  an  incorporated  company  might  be  sued  for  a  libel 
contained  in  a  message  transmitted  by  their  telegraph,  the  com- 
pany being  incorporated  for  the  purpose  {inter  alia)  of  transmit- 
ting messages  (Whitefield  v.  South-Eastern  Railway  Company,  4 
Jurist,  N.  §.,  part  1,  p.  683),  and  that  they  might  also  be  guilty 
of  acts  maliciously  committed,  with  a  view  to  injure  individuals 
or  rival  companies  (Green  v.  The  London  General  Omnibus  Com- 

J  any,  6  Jur.  N.  S.,  part  1,  p.  228)."  So  in  Cowley  v.  The  Mayor, 
c,  of  Sunderland,  30  Law  J.  Rep.  Exch.  127,  February  5th 
1861,  the  corporation  were  held  liable  to  an  action  for  an  injury 
done  by  a  wringing  machine  erected  by  them ;  placing  them  on 
the  same  footing  as  an  individual  under  such  circumstances. 
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These  cases  have  been  followed  by  two  very  important  cases 
decided  in  the  Courts  of  Exchequer  and  Queen's  Bench,  in  the 
beginning  of  the  last  year.  The  first,  Seymour  v.  Greenwood, 
was  decided  on  the  22d  January  1861,  and  is  reported  in  80  Law 
J.  Rep.  Exch.  189,  and  was  aflSrmed  in  the  Exchequer  Chamber, 
Id.  327. 

In  this  case  the  plaintiff  was  a  passenger  in  the  defendant's 
omnibus,  and  was  removed  by  the  conductor,  a  servant  of  the 
defendant,  in  such  a  manner  that  the  plaintiff  fell  into  the  road, 
and  was  severely  injured.  The  allegation  was  that  the  plaintiff 
was  drunk,  and  refused  to  pay  his  fare ;  and  the  court  thought 
the  conductor  was  obeying  the  lawful  commands  of  his  master 
in  removing  a  troublesome  passenger.  The  conductor  went  into 
the  omnibus  and  took  the  plaintiff,  who  was  inside,  by  the  collar 
with  both  hands,  and  backed  himself  out  of  the  omnibus,  draw- 
ing the  plaintiff  along  with  him.  The  plaintiff  was  then  on  the 
step,  and  the  conductor  on  his  feet  in  the  road ;  and  he  then 
threw  the  plaintiff  on  to  the  road,  to  the  right  hand.  The  omni- 
bus was  stopped  when  he  threw  the  plaintiff  down.  The  plaintiff 
fell ;  the  conductor  did  not.  A  Hansom  cab  came  up  in  the  same 
direction  as  the  omnibus,  and  the  driver  tried  to  draw  up,  but 
something  under  the  cab  caught  the  plaintiff,  and  the  cab  went 
over  his  foot  and  struck  his  head  at  the  same  time.  Pollock,  C. 
B.,  said:  ''I  do  not  believe  he  intended  to  do  any  mischief,  but 
his  want  of  care  clearly  was  the  cause  of  the  mischief,  and  there- 
fore I  think  the  effect  of  the  evidence  is  that  the  servant,  by 
carelessly  executing  his  master's  commands,  caused  the  mischief 
complained  of,  and  that  is  what  I  should  have  found  had  I  been 
on  the  jury.  There  is  no  doubt  that  the  law  on  this  subject  was 
once  very  much  confused,  and  when  McManus  v.  Crickett,  1  East 
107,  was  decided,  the  law  had  not  been  settled.  I  think  the  view 
we  take  of  this  case  is  quite  in  conformity  with  all  the  more  recent 
decisions.  Public  safety  and  private  convenience  require  that 
we  should  so  decide ;  for  if  we  were  to  hold  that  a  railway  company 
is  not  to  be  responsible  for  the  act  of  its  servant  causing  damage 
to  a  third  person,  unless  it  be  an  act  done  in  the  mere  negligent 
obedience  to  the  orders  of  the  company ^  there  would  be  no  protection 
to  the  public.'* 

*'I  have  no  doubt,"  said  Martin,  B.,  "that  if  the  conductor 
used  unnecessary  violence  in  removing  the  plaintiff,  the  master 
would  be  responsible.  If,  by  an  act  done  by  a  servant  within  the 
scope  of  his  ordinary  employment,  another  person  is  injured,  that 
person  may  maintain  an  action  against  the  master ;  and  the  act 
of  removing  the  plaintiff  from  the  omnibus  was  within  the  scope 
of  the  conductor's  ordinary  employment."  "The  criterion  is 
not  whether  the  master  has  given  the  authority  to  do  the  particu- 
lar act,  but  whether  the  servant  does  it  in  the  ordinary  course 
of  his  employment." 
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The  plaintiff  died  while  the  rule  to  set  aside  the  verdict  was 
pending,  and  the  court  ordered  the  judgment  to  be  entered  in  his 
name,  nunc  pro  tunc,  as  of  Easter  Term,  when  he  was  living. 

In  Goff  V.  The  Great  Northern  Railway  Company,  30  Law  J. 
Rep.  (Q.  B.)  148,  February  18th  1861,  the  written  opinion  of 
the  court  was  delivered  by  Mr.  Justice  Blackburn,  in  which  the 
prior  decisions  on  the  subject  were  deliberately  and  carefully 
reviewed.  It  was  held  that  "  a  railway  company,  though  it  be  a 
corporation,  is  liable  in  an  action  for  false  imprisonment,  if  that 
imprisonment  be  committed  by  the  authority  of  the  company ; 
and  it  is  not  necessary  that  the  authority  should  be  under  seal." 
Then  as  to  the  evidence  of  such  authority,  it  was  held  that  the 
doctrine  enunciated  by  the  Court  of  Exchequer  Chamber  in  1853, 
in  Giles  v.  The  Taff  Vale  Railway  Company,  2  Ellis  &  Bl.  822, 
gave  the  correct  rule,  and  all  prior  decisions  conflicting  with  it 
were  considered  as  overruled  on  that  point.  It  is  not  necessary 
to  enter  into  this  question,  as  in  the  present  case  it  was  proved  by 
the  defendants  that  they  had  expressly  authorized  and  instructed 
their  officers  or  agents  to  put  passengers  out  of  their  cars  in  cases 
like  the  present. 

Two  errors  only  were  argued  or  pressed  by  the  counsel  of  the 
plaintiffs  in  error.  About  the  first  alleged  error  that  the  court 
erroneously  held  that  the  company  were  liable  for  the  acts  of 
their  agents  in  this  case,  there  can  be  no  doubt  that  the  court 
below  were  right  in  their  exposition  of  the  law,  which  is  in  strict 
conformity  with  the  authoritative  statement  of  the  law  by  the 
latest  and  best  authorities,  and  is  founded  upon  the  clearest 
principles  of  public  policy  and  private  convenience.  A  railway 
company  selects  its  own  agents  at  its  own  pleasure,  and  it  is 
bound  to  employ  none  except  capable,  prudent,  and  humane  men. 
In  the  present  case  the  company  and  its  agents  were  all  liable 
for  the  injury  done  to  the  deceased. 

The  other  error,  that  the  court  should  have  instructed  the  jury 
to  find  for  the  defendants,  is  not  sustained,  and  I  think  the  court 
went  farther  in  expressing  their  opinion  upon  the  evidence  than 
I  would  have  done ;  for  it  appears  to  me  that  there  was  persuasive 
evidence  sufficient  to  convince  a  jury  that  the  deceased  died  of 
the  wounds  which  he  received  when  his  hands  were  forcibly 
removed  by  the  agent,  and  he  fell  on  the  track  of  the  road, 
between  the  rails,  on  the  ballasting.  There  was  therefore  no 
error  committed  by  the  court,  and  we  do  not  see  that  the  former 
reversal  on  the  question  of  damages  has  materially  improved  the 
condition  of  the  defendants,  and  it  would  hardly  be  to  their  interest 
to  have  another  trial. 

Judgment  affirmed. (a) 

(a)  See  General  Omnibus  Company  v.  Limpus,  9  Jurist,  N.  S.  333,  £xoh. 
Ch.,  June  23d  18G2. 
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f  42  »74i  Tyler  to  the  use  of  South  worth  versus  Moore. 

[107  m 

'  42  374  Deed, —  Construction  q/J  where  Premises  and  Habendum  differ, — Life 
_iS=i^^  Estate^  and  Estates  in  Tail. — Rule  in  Sheila's  Case,  when  inapplu 
cable. 

Where  one  by  deed  conveyed  land  to  another,  "  his  heirs  and  assigns  for  ever, 
subject  to  the  limitations  hereinafter  expressed  as  to  part  thereof/'  limiting 
in  the  habendum  the  estate  of  the  grantee  as  to  one-half,  to  bis  own  use  during 
his  natural  life,  and  at  his  decease  to  descend  to  his  children  by  him  lawfully 
begotten,  and  to  the  issue  of  such  as  were  then  deceased.     Held^ 

1.  That  the  Jiabendum  in  reducing  the  estate  in  one-half  to  a  tenancy  for 
life  was  not  repugnant  to  the  premises  of  the  deed,  and  for  that  reason  void ; 
but,  that  the  grantee  took  by  the  deed,  a  fee  simple  as  to  one-half  of  the  land 
granted,  and  a  life  estate  in  the  other,  with  remainder  in  fee  to  his  children 
or  their  issue : 

2.  That  the  estate  in  the  grantee  as  to  the  part  granted  to  him  during  his 
natural  life  was  a  life  estate,  and  not  a  fee  tail,  for  the  manifest  intent  of  the 
grantor,  as  inferred  from  the  terms  of  the  grant,  was  that  the  remainder-men 
should  take  as  purchasers,  and  not  by  descent,  or  heritable  succession  ;  and 
no  remainder  was  limited  to  the  heirs  of  the  grantee  as  suchf  so  that  the  rule 
in  Shelly's  Case  could  apply. 

Error  to  the  Common  Pleas  of  Bedford  county. 

This  was  an  action  of  debt,  entered  in  the  court  below,  to  Sep« 
tember  Term  1857,  between  F.  A.  Tyler  as  plaintiflF,  and  William 
E.  Moore  as  defendant,  in  which  the  following  case  was  stated 
for  the  opinion  of  the  court : — 

The  parties  in  this  case  agree  upon  the  facts  herein  set  forth, 
as  a  case  stated,  the  same  to  be  considered  in  the  nature  of  a 
special  verdict  rendered,  and  either  party  to  have  the  right  to 
take  a  writ  of  error  to  the  judgment  rendered  by  the  Court  of 
Common  Pleas. 

Francis  Tyler  was  the  owner  of  three  hundred  acres  of  land, 
situate  in  the  township  of  Athens,  in  said  county,  in  fee  simple. 
On  the  22d  day  of  August,  A.  D,  1849,  he  conveyed  the  same  to 
his  son,  Francis  A.  Tyler,  for  the  "  consideration  (as  set  forth  in 
the  deed),  of  love  and  natural  affection,  and  for  the  sum  of 
$1500,  lawful  money,  &c.,  have  granted,  bargained,  sold,  aliened, 
enfeoffed,  released,  and  confirmed,  and  by  these  presents  do 
grant,  bargain,  sell,  alien,  enfeoff,  release,  and  confirm  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns  for  ever, 
subject  to  the  limitations  hereinafter  expressed  as  to  part  there* 
of,  &c. 

"Together  with  all  and  singular  the  rights,  privileges,  and 
appurtenances  thereto  belonging,  or  in  anywise  appertaining, 
and  the  reversions  and  remainders,  rents,  issues,  and  profits 
thereof,  and  all  the  right,  title,  interest,  and  claim  of  the  said 
party  of  the  first  part,  in  law  or  equity  of,  in,  or  out  of  the  same, 
except  as  hereinafter  mentioned  and  reserved.     To  have  and  to 
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hold  one  hundred  and  fifty  acres,  the  east  end  of  said  tract,  by 
a  line  parallel  with  the  west  line  of  said  tract,  with  the  appur- 
tenances to  the  said  party  of  the  second  part,  to  his  own  use, 
benefit,  and  behoof  during  his  natural  life,  and  at  his  decease  the 
said  one  hundred  and  fifty  acres  with  the  appurtenances,  to  de- 
scend to  and  the  title  thereof  vested  in  the  children  of  the  said 
party  of  the  second  part,  by  him  lawfully  begotten.  And  if  any 
of  the  children  of  the  said  party  of  the  second  part  shall  then 
have  deceased,  leaving  lawful  issue,  such  issue  to  take  the  share 
of  the  parent  so  deceased,  the  heirs  and  assigns  of  such  children 
and  issue  for  ever.  Provided,  however,  that  the  said  party  of 
the  second  part  may,  by  will  or  other  writing,  appoint  and  direct 
in  what  manner  the  said  premises  shall  be  divided  among  his  said 
children  and  their  heirs,  and  what  amount  of  interest  each  shall 
have  in  the  same,  but  in  default  of  his  making  such  appointment, 
the  same  to  be  held  by  his  said  children  and  the  lawful  issue  of 
such  child  or  children  as  may  have  deceased,  as  tenants  in  com- 
mon, their  heirs  and  assigns  for  ever ;  such  issue  to  take  the 
share  that  would  have  belonged  to  the  parent;  and  as  to  the 
remainder  of  the  said  piece,  parcel,  or  farm  of  land,  to  have  and 
to  hold  the  same  to  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  to  his  and  their  use,  benefit,  and  behoof  for  ever. 

"  The  said  Francis  Tyler,  party  of  the  first  part,  hereby  re- 
serving the  right  of  supplying  himself  with  wood  from  the  last- 
described  premises  during  his  natural  life." 

This  deed  was  acknowledged  and  delivered  to  Francis  A.  Tyler, 
and  recorded,  and  possession  delivered  in  accordance.  At  the 
time  of  the  execution  and  delivery  of  this  deed,  Francis  A.  Tyler 
had  three  children,  Caroline,  Annie,  and  Charles,  who  are  still 
living,  and  are  the  only  children  of  the  said  Francis  A.  Tyler. 

For  the  purpose  of  barring  the  estate  tail,  if  the  deed  from 
Francis  Tyler  to  Francis  A.  Tyler  created  one  in  him,  the  said 
Francis  A.,  in  and  to  the  one  hundred  and  fifty  acres,  which  by 
the  said  deed  was  to  descend  to  his  children,  the  said  Francis  A. 
Tyler  and  his  wife,  on  the  12th  day  of  May,  A.  D.  1856,  executed 
a  deed  to  James  H.  Webb,  Esq.,  which  was  acknowledged  and 
filed  in  open  court,  in  accordance  with  the  Act  of  Assembly, 
passed  the  16th  day  of  January,  A.  D.  1799,  and  in  said  deed  of 
conveyance  it  is  set  forth  that  it  is  the  intention  of  said  deed 
and  of  the  said  grantors  thereby  to  debar  any  estate  tail  in  pos- 
session, reversion,  or  remainder,  that  they  the  said  grantors  hath 
or  have  in  the  lands,  tenements,  or  hereditaments  so  intended  to 
be  granted.  The  consideration  expressed  in  said  deed  was  $1000, 
and  the  same  was  recorded  within  six  months. 

On  the  28d  day  of  May,  A.  D.  1856,  the  said  James  H.  Webb 
and  his  wife  by  deed  reconveyed  the  said  one  hundred  and  fifty 
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acres  of  land  to  Francis  A.  Tyler.    The  consideration  expressed 
in  said  deed  was  J 1000,  which  said  deed  was  recorded. 

On  the  Ist  day  of  April,  a.  d.  1857,  the  said  Francis  A.  Tyler 
and  wife,  for  the  consideration  of  $10,000,  as  expressed  in  said 
deed,  conveyed  the  said  three  hundred  acres  of  land  to  the  said 
William  E.  Moore. 

Six  thousand  dollars  of  the  purchase-money  was,  or  has  been 
paid  by  the  said  William  E.  Moore,  to  the  said  Francis  A.  Tyler, 
and  there  remains  due  and  unpaid  $4000  and  interest,  which  is 
the  amount  of  the  judgment  in  this  case. 

At  the  time  of  the  execution  of  the  deed  from  Francis  A. 
Tyler  and  wife  to  the  said  William  E.  Moore,  the  said  Moore 
executed  and  delivered  to  the  said  Tyler  a  judgment-bond  for 
the  sum  of  $4000,  which  was  in  words  and  figures,  to  wit :  Said 
bond,  dated  the  1st  day  of  April,  A.  D,  1857,  for  the  sum  of 
$5500,  payable  as  follows:  $1500  one  year  from  date,  with 
interest.  The  balance,'  $4000,  four  years  after  date,  with  inter- 
est annually.  The  first  payment  of  $1600,  with  the  interest, 
to  the  Ist  day  of  April,  A.  D.  1859,  is  paid,  leaving  the  payment 
of  the  $4000  unpaid,  with  the  interest  from  the  said  Ist  day  of 
April,  A.  D.  1859,  upon  which  judgment  was  entered  on  the  6th 
day  of  June,  a.  d,  1857,  which  is  the  judgment  in  controversy. 

The  plaintiff,  John  South  worth,  purchased  the  same  for  a 
valuable  consrideration,  on  the  22d  day  of  August,  a.  d.  1857, 
which  was  filed  on  the  27th  day  of  August,  A.  D.  1857. 

The  deed  from  Francis  A.  Tyler  to  William  E.  Moore  was  in 
the  usual  form  of  bargain  and  sale,  with  the  clause  of  general 
warranty. 

The  deeds  referred  to  in  this  case  to  be  received  as  a  part  of 
the  case,  and  read  on  the  trial  in  evidence. 

It  is  contended,  on  the  part  of  the  defendant,  that  F.  A.  Tyler 
took  but  a  life  estate — by  the  deed  from  his  father — to  the  one 
hundred  and  fifty  acres  designated  in  said  deed,  and  that  the  title 
is  defective  in  him,  and  for  this  reason  he  is  not  bound  to  pay 
this  judgment. 

If,  upon  the  facts  herein  stated,  the  court  shall  be  of  opinion 
that  they  form  a  defence,  and  that  the  defendant  in  this  case  can 
in  law  set  the  same  up  as  a  defence  against  the  plaintiff,  John 
Southworth,  then  judgment  to  be  entered  for  the  defendant, 
otherwise  judgment  to  be  entered  for  the  plaintiff,  with  interest 
and  costs. 

The  case  stated  was  filed  September  11th,  a.  d.  1866,  and 
argued  by  counsel,  and  the  judgment  of  the  court  (White,  P.  J.) 
rendered  for  the  defendant  November  4th  1861,  in  the  following 
opinion : — 

"  The  deed  from  Francis  Tyler  to  Francis  A.  Tyler,  of  the  22d 
August  1849,  contains,  in  its  premises,  a  grant  of  the  land  therein 
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described  to  Francis  A.  Tyler,  his  heirs  and  assigns  for  ever, 
subject  to  the  limitations  thereinafter  expressed  as  to  part  thereof. 
The  whole  grant  embraces  three  hundred  acres,  and  without  the 
reservation  in  habendum  would  have  been  an  unconditional  aliena- 
tion of  the  whole  in  fee  simple. 

"  The  habendum  qualifies  the  estate  in  one  hundred  and  fifty 
acres  of  the  grant,  and  restricts  it  '  to  the  use,  benefit,  and  be- 
hoof of  said  party  of  the  second  part  during  his  natural  life,  and 
at  his  decease  to  descend  to,  and  the  title  thereof  vested  in  the 
children  of  the  said  party  of  the  second  part,  by  him  lawfully 
begotten ;  and  if  any  of  the  children  of  the  said  party  of  the 
second  part  shall  then  have  deceased,  having  lawful  issue,  such 
issue  to  take  the  share  of  the  parent  so  deceased,  the  heirs  and 
assigns  of  such  children  and  issue  for  ever :  Provided,  however, 
that  the  said  party  of  the  second  part  may,  by  will  or  other 
writing,  appoint  and  direct  in  what  manner  the  said  premises 
shall  be  divided  among  his  said  children  and  their  heirs,  and 
what  amount  of  interest  each  shall  have  in  the  same;  but  in 
default  of  his  making  such  appointment,  the  same  to  be  held  by 
his  said  children,  and  the  lawful  issue  of  such  child  or  children 
as  may  have  deceased,  as  tenants  in  common,  their  heirs  and 
assigns  for  ever.' 

"  The  limitation  in  the  habendum  controls  the  grant,  and  de- 
termines the  character  and  extent  of  the  estate  granted :  Wager 
V.  Wager,  1  S.  &  R.  375 ;  Moss  v.  Sheldon,  8  W.  &  S.  160. 

"The  estate  granted  to  F.  A.  Tyler  is  a  life  estate,  with  a 
remainder  in  fee  to  his  children,  and  the  issue  of  such  of  his 
children  as  may  have  deceased  prior  to  the  determination  of  his 
life  estate. 

"It  is  not  an  estate  in  fee  tail,  because 

**1.  The  remainder  is  *to  descend,  and  the  title  thereof  to  be 
vested  in  the  children  of  the  tenant  for  life,  and  the  issue  of  his 
deceased  children,  and  the  heirs  and  assigns  of  such  children 
and  issue  for  ever.'  There  is  nothing  in  the  language  used  to 
express  the  grant,  showing  that  the  grantor  intended  to  use  the 
word  'children'  as  convertible  with  or  equivalent  to  the  word 
'  heirs.'  Children,  in  its  legal  import,  is  a  word  of  purchase  and 
not  of  limitation.  It  may  be  a  word  of  limitation,  if  such  appears 
to  have  been  the  intent  with  which  it  is  used ;  but  such  intent 
must  be  plainly  and  unequivocally  expressed  in  the  deed,  or  other 
instrument  of  writing  creating  the  estate;  otherwise  it  is  re- 
garded in  law  as  a  description  or  designation  of  the  persons  in 
whose  favour  the  grant  is  to  take  effect:  Guthrie's  Appeal,  1 
Wright  14. 

"2.  The  limitation  of  the  remainder  is  'to  the  children  of  the 
tenant  for  life,  to  the  issue  of  deceased  children,  and  the  heirs 
and  assigns  of  such  children  and  issue  as  tenants  in  common.' 
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"The  grant  to  the  remainder-men,  as  tenants  in  common, 
avoids  and  annuls  the  common  law  rule  of  descent,  applicable  to 
estates  in  fee  tail.  These  descend  to  the  heir  at  law  of  the  tenant 
for  life,  and  not  to  his  children  as  tenants  in  common :  Guthrie's 
Appeal,  1  bright  21 ;  Reinhart  v.  Lantz,  Id.  491.  It  is  evi- 
dent, therefore,  that  the  grantor  intended  that  the  estate,  limited 
on  the  life  estate,  should  be  an  estate  in  fee  simple,  vesting 
directly  in  the  remainder-men  by  the  terms  of  the  grant,  and 
not  under  legal  rules  applicable  to  estates  acquired  by  descent. 

"  8.  The  expression  in  the  grant,  *  children  of  the  said  party 
of  the  second  part,  by  him  lawfully  begotten,'  is  no  more  equiva- 
lent to  the  expression  *  heirs  of  his  body,'  than  the  word  'child- 
ren' is  to  the  word  '  heirs.'  The  words  *  by  him  lawfully  begot- 
ten,' do  not  enlarge  or  diminish  the  estate;  are  mere  surplusage, 
and  if  stricken  out  the  grant  would  remain  unaffected. 

"  4.  The  power  of  appointment,  conferred  on  the  tenant  for 
life,  *  to  direct,  by  will  or  other  writing,  in  what  manner  the  said 
premises  shall  be  divided  among  his  children  and  their  heirs,  and 
what  amount  of  interest  each  shall  have  in  the  same,'  is  a  limited 
power,  implying  the  absence  of  any  power  of  disposition  more 
extensive,  and  negativing  the  assumption  that  the  grantor  de- 
signed to  vest  in  him  such  an  estate  as  would,  under  technical 
rules  of  law,  give  him  the  absolute  control  of  the  fee,  and  thus 
enable  him  to  cut  off  and  destroy  the  estate  granted  to  his 
children. 

"5.  The  intention  of  the  grantor  is  expressed  plainly  and  un- 
equivocally in  the  deed.  There  is  no  ambiguity  in  the  terms 
used  to  express  the  grant,  and  no  room  for  doubt.  The  estate 
granted  to  F.  A.  Tyler  is  a  life  estate,  eo  nomine^  '  to  the  use, 
benefit,  and  behoof  of  said  party  of  the  second  part  during  his 
natural  life.'  The  estate  granted  to  the  children  is  an  estate  in 
fee  simple,  to  be  enjoyed  after  the  determination  of  their  father's 
life  estate. 

"  The  grant  is  to  them  distributively  as  tenants  in-  common, 
with  words  of  limitation  superadded,  '  to  them  and  their  heirs 
and  assigns.' 

"  '  Words  of  distribution,  with  words  of  limitation  superadded, 
show  that  the  remainder-men  take  not  as  heirs,  even  though  de- 
scribed as  such,  but  as  a  new  root  of  succession :'  Guthrie's 
Appeal,  1  Wright  21 ;  Chew's  Appeal,  Id.  27 ;  and,  a  fortiori^  if 
they  are  not  described  as  heirs,  but  designated  by  words  which, 
in  their  legal  import,  are  words  of  purchase,  and  not  words  of 
limitation. 

"To  convert  such  a  grant  into  an  estate  tail  would  require 
strong  qualifying  and  explanatory  expressions,  such  as  are  not 
found  in  this  deed. 
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"  Judgment  is  entered  upon  this  case  stated  in  favour  of  the 
defendant." 

The  case  was  thereupon  removed  into  this  court  by  the  plain- 
tiff, for  whom  the  entering  of  judgment  in  favour  of  defendant 
was  assigned  for  error. 

ff.  W.  Patrick  and  J.  C,  Adams^  for  plaintiff  in  error. — I. 
The  deed  from  Francis  Tyler  to  F.  A.  Tyler,  was  a  fee  simple 
to  the  grantee,  with  an  attempt  to  limit  the  same  to  his  proper 
heirs.  The  words  of  the  grant  are  to  the  grantee,  "  his  heirs  and 
assigns  for  ever."  The  words  of  the  habendum,  "  to  the  said 
party  of  the  second  part,  to  his  own  use,  benefit,  and  behoof 
during  his  natural  life,  and  at  his  decease,  the  said  one  hundred 
and  fifty  acres,  with  the  appurtenances,  to  descend  to  and  the 
title  thereof  vested  in  the  children  of  the  said  party  of  the  second 
part,  by  him  lawfully  begotten,"  "  the  same  to  be  held  by  his 
said  children,  and  the  lawful  issue  of  such  child  or  children  as 
may  have  deceased,  as  tenants  in  common,  their  heirs  and  assigns 
for  ever." 

The  question  under  this  grant  is,  would  the  children  of  the 
grantee  take  by  descent  from  their  father  at  his  decease,  or  by 
purchase  under  the  grant  from  Francis  Tyler.  By  the  language 
of  the  grant,  on  the  death  of  the  grantee,  the  land  was  to  descend 
to  his  children,  their  heirs  and  assigns ;  consequently  the  grantor 
must  have  held  an  inheritable  estate,  and  as  it  descends  to  those 
who  are  entitled  to  take  under  our  intestate  laws,  that  estate 
must  have  been  a  fee  simple.  The  word  descend  has  a  fixed  and 
definite  meaning,  is  in  direct  opposition  to  the  word  purchase, 
and  rebuts  the  idea  that  the  children  of  the  grantee  were  to  take 
by  purchase  on  the  death  of  their  father.  At  the  date  of  the 
grant,  the  grantee  had  three  daughters,  and  by  its  terms  nothing 
vested  in  them,  nor  was  it  to  vest  in  them  until  the  death  of  their 
father,  and  then  by  descent,  and  in  the  same  manner  as  by 
the  intestate  laws  of  Pennsylvania ;  consequently  the  attempted 
limitation  had  no  effect  to  change  the  fee  given  in  the  premises. 
Had  the  grant  to  F.  A.  Tyler,  in  the  premises,  been  for  life,  and 
in  the  habendum  "  to  his  right  heirs,"  no  matter  in  what  way 
they  were  named,  it  would  be  a  fee  simple ;  but  in  this  case  the 
fee  is  first  given  to  the  grantee,  with  an  attempt,  on  the  part  of 
the  grantor,  to  limit  and  restrain  in  the  hands  of  the  grantee. 
Had  the  grantee  died  possessed  of  the  three  hundred  acres  under 
this  deed,  the  whole  would  have  descended  to  his  three  daughters 
as  his  legal  heirs,  the  limitation  being  to  his  ''right  heirs,"  by 
the  name  of  children,  to  the  one  hundred  and  fifty  acres,  would 
not  alter  the  line  of  descent.  By  the  limitation,  the  children 
were  to  take  as  "tenants  in  common."  They  would  have  taken 
as  tenants  in  common  by  the  law  of  descent.     If  any  of  the 
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children  died,  leaving  lawful  issue,  they  *'were  to  take  the  share 
of  the  deceased  parent."  This  would  have  been  so,  without  the 
words  of  the  grant,  by  the  intestate  laws. 

Every  grant  or  conveyance  of  land  in  this  state  is  to  be  con- 
strued according  to  the  laws  of  the  state,  and  the  intention  of 
the  grantor  is  found  in  the  legal  construction  of  the  words  used 
in  the  grant.  See  the  Intestate  Laws,  passed  8th  April  1833, 
§§  8,  9,  10,  11,  12,  13,  14. 

The  grant  makes  but  one  estate ;  no  remainder  is  carried  out 
or  attempted  to  be  by  the  grantor,  either  vested  or  contingent. 
The  words  used  in  the  habendum  are  an  attempt  by  the  grantor  to 
control  the  fee  in  the  hands  of  the  grantee,  which  he  had  not 
the  power  to  do.  The  words  used  by  the  grantor  in  the  habendum 
give  to  the  grantee  a  fee  simple  had  it  been  otherwise  in  the 
premises.     See  Bacon's  Abridg.,  Vol.  3d,  426,  429. 

It  is  said  that  this  construction  defeats  the  intention  of  the 
grantor.  We  can  only  judge  of  the  intention  of  the  grantor  by 
the  words  he  has  used  in  the  grant.  Do  the  legal  words  of  the 
grant  give  to  the  grantee  an  inheritable  estate  in  this  piece  of 
land? 

1.  The  grant  is  to  him  and  his  heirs  and  assigns  for  ever. 
These  are  not  the  words  used  to  give  a  life  estate.  No  convey- 
ancer would  think  of  giving  a  fee  simple  to  the  grantee  in  the 
premises,  and  limit  and  restrict  it  to  a  life  estate  in  the  habendum. 
The  habendum  may  lessen,  enlarge,  explain,  or  qualify,  but  must 
not  contradict  or  be  repugnant  to  the  estate  granted  in  the  pre- 
mises :  Wager  v.  Wager,  1  S.  &  R.  375,  380 ;  4  Kent's  Com. 
468 ;  2  Black.'s  Com.  298 ;  Jackson,  &c.,  v.  Ireland,  3  Wend.  99. 

2.  At  the  decease  of  the  grantee,  the  one  hundred  and  fifty 
acres  was  "  to  descend  to  and  the  title  thereof  vested  in  the 
children  of  the  said  party  of  the  second  part."  The  title  to  the 
land  was  not  to  vest  in  the  children  till  the  death  of  their  parent, 
and  then  it  was  to  descend  to  them,  not  by  virtue  of  the  grant 
from  the  grantor,  but  from  their  immediate  ancestor,  by  virtue 
of  the  inheritable  title  vested  in  him. 

The  word  descent^  when  used  in  the  transmission  of  estates,  has 
a  legal  meaning  attached  to  it,  which  does  not  differ  from  the 
plain,  ordinary,  popular  meaning  which  is  understood  by  every 
one  who  uses  it.     See  EUmaker  v.  Ellmaker,  4  Watts  90. 

To  make  this  a  life  estate  in  the  grantee,  we  must  reject  the 
most  important  words  of  the  grant,  or  entirely  pervert-  their 
meaning :  Doe  v.  Prescott,  4  Johns.  70 ;  Williams  et  ux.  v.  Leach, 
4  Casey  88 ;  Negley's  Appeal,  9  Id.  89 ;  McKey  v.  Kinley,  Id. 
92 ;  Reifsnyder  v.  Hunter,  7  Harris  41 ;  and  Walker  v.  Vincent, 
Id.  369.  See  also  1  Hare's  Rep.  428 ;  1  Jacobs  &  W.  158 ;  81 
State  Rep.  292. 

II.  If  the  grantee  did  not  take  a  fee  simple  under  the  deed,  it 
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must  have  been  a  fee  tail.  While  the  general  rule  is  that  "  heirs 
of  the  body"  are  words  of  limitation,  and  that  "  children"  is  a 
word  of  purchase,  these  words  do  not  always  control.  The  intent 
of  the  testator  or  grantor  as  gathered  from  the  words  used,  may 
control  the  words  "  heirs  of  the  body"  so  that  they  signify  child- 
ren, and  are  words  of  purchase ;  and  the  word  "  children"  so  that 
it  will  be  construed  to  mean  "  heirs  of  the  body,"  and  conse- 
quently a  word  of  limitation :  Hayes  on  Estates  Tail. 

The  great  question  is,  would  the  children  of  F.  A.  Tyler,  on 
his  death,  take  an  estate  from  their  father  by  descent,  or  a  new 
estate  by  virtue  of  the  grant  of  the  fee  to  them  by  Francis  Tyler. 
If  they  took  under  the  grant  they  had  a  vested  interest  in  re- 
mainder the  moment  the  deed  was  executed,  for  every  estate  must 
take  effect  presently,  either  in  possession  or  remainder. 

If  wc  examine  the  words  used  by  the  grantor  in  this  case,  we 
shall  be  troubled  to  find  that  he  grants  to  the  children  of  F.  A. 
Tyler  any  estate  whatever ;  he  has  not  used  words  to  vest  in  them 
any  interest  until  the  decease  of  the  grantor,  their  father.  The 
fee  simple  passed  by  the  deed,  and  if  it  did  not  vest  in  the  child- 
ren it  must  have  vested  in  F.  A.  Tyler.  It  is  evident  that  the 
grantor  used  the  word  children  in  the  meaning  of  heirs  of  the 
body,  or  issue,  for  in  the  premises  of  the  deed  he  uses  the  word 
heirs  without  distinction  as  to  the  two  divisions  of  land,  gives  a 
fee  in  the  whole  to  the  grantee,  subject  to  the  limitations,  &c.  The 
fee  is  what  he  undertakes  to  limit  and  control  by  directing  that  it 
shall  descend  and  be  vested  in  the  children  of  the  grantee  after  his 
death.  The  estate  is  granted  in  fee  by  the  use  of  the  word  heirs ; 
did  the  grantor  mean  anything  but  heirs  in  the  habendum  when 
he  used  the  words  children  and  their  heirs  and  assigns  for  ever  ? 
It  is  conclusive  that  he  did  not,  for  he  continues  the  estate  from 
the  grantee  by  descent  to  his  children  at  his  decease,  thus  ihaking 
children  mean  heirs  of  the  body,  or  issue  lawfully  begotten,  taking 
by  descent  and  not  by  purchase.  The  word  descent  has  but  one 
meaning,  and  its  use  by  the  grantor  here  shows  conclusively  that 
the  grantee  had  an  inheritable  estate  to  descend  to  his  children 
(issue  lawfully  begotten). 

The  decided  cases  show  that  where  an  estate  for  life  is  first 
given  to  A.,  and  then  limited  in  remainder  to  the  heirs  of  A.'s 
body,  A.  will  take  an  estate  tail,  although  this  may  appear  to 
defeat  the  intent  of  the  grantor  or  testator :  and  this  rule  not 
only  applies  in  cases  where  words  of  limitation  are  used,  as  heirs 
of  the  body,  but  also  where  other  words  to  the  same  effect  are 
used,  such  as  son*s  children,  &c.,  so  long  as  they  are  used  in  that 
sense:  Smith  v.  Webber,  1  B.  &  Aid.  713;  Blesard  v.  Simpson,  3 
M.  &  G.  930  (E.  C.  L.  R.  42) ;  Millish  v.  Millish,  2  B.  &  C.  520 ; 
Wright  v.  Leigh,  15  Ves.  564;  Hodge  v.  Middleton,  2  Doug. 
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431 ;  Broadhurst  v.  Morris,  2  B.  &  Ad.  1 ;  VoUer  v.  Carter,  4 
Ellis  &  Bl.  172  (E.  C.  L.  R.  82). 

The  doctrine  that  wherever  children  is  used  as  a  word  of  limi- 
tation it  is  construed  to  mean  "heirs  of  the  body,*'  is  recognised 
by  our  courts :  Gernet  et  al,  v.  Lynn  et  aLy  7  Casey  99;  Ellet  v. 
Paxton,  2  W.  &  S.  418. 

It  is  clear  that  when  "  children"  is  used  as  a  word  of  limita- 
tion, it  comes  within  the  spirit  and  meaning  of  the  rule  in 
Shelly *s  Case.  Whenever  the  word  "children**  is  used  to  desig- 
nate the  persons  who  are  to  receive  the  estate  from  their  imme- 
diate ancestor,  it  is  a  word  of  limitation  ;  but  where  it  is  made 
the  terminus  or  stock  from  which  a  new  succession  springs,  there 
it  is  a  word  of  purchase :  2  B.  &  P.  485  ;  Moore  307 ;  Wood  et 
ux.  V.  Baron,  1  East  259 ;  Robinson  v.  Robinson,  1  Burrows  38 ; 
Hileman  v.  Bouslaugh,  1  Harris  361 ;  Roe  v.  Bedford,  4  M.  &S. 
363 ;  Rundale  v.  Eely,  Carter  170. 

The  words  used  in  the  grant,  "  heirs  and  assigns  for  ever," 
cannot,  by  the  context,  be  changed  so  as  to  destroy  the  inherit- 
able estate.  The  word  heirB  may  be  limited  to  the  body  of  the 
first  taker  in  the  habendum^  so  as  to  create  an  estate  tail,  but 
not  to  destroy  the  inheritance  and  make  a  life  estate  of  it: 
Breitenback  v.  Dungan,  1  Am.  Law  Reg.  419 ;  Wager  v.  Wager, 
1  S.  &  R.  375 ;  Earl  of  Rutland's  Case,  8  Co.  112. 

It  is  contended  that  because  the  children  are  to  take  as  "  ten^ 
ants  in  common,"  they  must  take  by  purchase ;  that  it  is  contrary 
to  the  "  common  law  rule  of  descent  applied  to  estates  in  fee 
tail ;  these  descend  to  the  heir  at  law  of  the  tenant  for  life,  and 
not  to  his  children  as  tenants  in  common.*'  If  the  word  child- 
ren meant  "heirs  of  the  body,"  in  this  case,  then  the  words 
tenanU  in  common  are  not  sufficient  to  control  the  intent  of  the 
grantor,  that  the  estate  should  descend  from  the  grantee.  Hayes, 
in  his  work  on  Estates  Tail,  says :  "  Words  of  distribution,  of 
modification,  or  of  regulation,  appended  to  or  blended  with  the 
limitation  to  the  heirs  special,  prescribing  the  mode  of  enjoyment, 
or  the  order  of  succession,  as  to  take  as  tenants  in  common,  or 
share  and  share  alike,"  are  not  sufficient  to  control  the  words 
heir9  of  the  body^  and  make  a  life  estate,  &c. ;  and  refers  to 
Doe  V.  Smith,  7  Taunt.  631 ;  Pearson  v.  Vickers,  5  Id.  648 ; 
Doe  v.  GofiF,  11  East  668;  Bennett  v.  The  Earl  of  Tanker- 
ville,  19  Vesey  170 ;  Jesson  v.  Wright,  2  Bligh  1 ;  Doe  v.  Har- 
vey, 4  B.  &  C.  610.  The  cases  of  Little  v.  Little,  4  Watts  259, 
Miller  v.  Lyman,  7  Barr  443,  Gernet  v.  Lynn,  7  Casey  94,  Id. 
165,  Guthrie's  Appeal,  1  Wright  9,  and  other  cases  relied  upon 
by  the  defendant,  are  all  cases  where  an  express  life  estate  was 
given  to  the  first  taker,  and  the  remainder  given  to  children,  &c., 
without  any  controlling  words  to  show  that  the  word  "  children" 
was  not  used  in  its  legal  and  ordinary  sense,  as  a  word  of  pur- 
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chase ;  and  in  each  case  the  first  taker  was  held  to  take  only  a 
life  estate,  and  consistent  with  the  current  of  authorities  from 
Shelly's  Case  down  to  the  present  time.  There  must  be  control- 
ling words  to  show  that  the  word  children  was  used  as  a  word  of 
limitation,  or  it  must  be  construed  as  a  word  of  purchase. 

In  this  case  the  grantor  has  expressly  said  in  the  grant  in 
what  seAse  he  used  "  heirs  and  assigns  for  ever  ;'*  that  after  the 
decease  of  the  grantee,  the  estate  which  had  been  granted  to  F. 
A.  Tyler  should  descend  to  and  be  vested  in  the  children,  &c. ; 
by  the  word  children  he  meant  heirs  of  the  body^  or  else  we  make 
the  grantor  speak  nonsense,  or  throw  away  entirely  the  most 
important  words  used  in  the  grant.  It  is  an  important  part  of 
the  case  that  the  grant  in  the  first  instance  gives  to  F.  A.  Tyler 
the  fee  simple.  There  is  no  mistaking  the  meaning  of  these 
words ;  they  are  subject  to  the  limitation  afterwards  expressed. 
The  limitation  qualifies  the  fee ;  it  does  not  take  it  away.  And 
from  the  fact  that  the  grantor  used  the  word  "  heirs"  of  the 
grantee,  in  making  the  conveyance  to  him,  we  may  conclude  that 
he  used  the  word  "children"  as  a  substitute  for  "heirs,"  and 
synonymous  with  it.  This  would  be  a  reasonable  construction, 
bad  we  nothing  further  to  aid  us  in  discovering  the  intent  of  the 
grantor ;  but  fortunately  the  grantor  has  put  this  construction 
in  a  clear  light,  by  the  words  he  has  used  to  limit  the  estate,  by 
saying  "it  shall  descend  to  and  be  vested."  The  meaning  is  so 
clearly  expressed — pointing  out  and  naming  the  grantee  as  the 
root  of  descent,  making  the  estate  descend  from  him  to  his 
children  (heirs  of  his  body)— ^that  it  is  impossible  to  come  to  any 
other  conclusion  than  that  F.  A.  Tyler  took  an  inheritable  estate. 

This  being  an  estate  tail,  the  conveyance  made  by  F.  A.  Tyler 
to  James  H.  Webb,  for  the  purpose  of  barring  the  estate  tail, 
and  the  reconveyance  to  him  by  said  Webb,  made  a  clear  title  in 
fee  simple  in  said  Tyler  :  Ransley  v,  Stott,  2  Casey  126. 

William  Elwell^  for  defendant  in  error. — The  questions  raised 
by  the  case  stated  have  been  so  fully  considered  in  several  recent 
cases  decided  in  this  court,  that  it  is  not  deemed  necessary  to 
discuss  the  principles,  nor  refer  to  the  authorities  which  are  so 
fully  discussed  and  examined  in  them.  Guthrie's  Appeal,  1 
Wright  9,  Chew's  Appeal,  Id.  28,  Gemot  v.  Lynn,  7  Casey  94, 
and  the  authorities  referred  to  in  them,  exhaust  the  whole  sub- 
ject, and  settle  the  law  that  the  word  "children"  is  not  an 
equivalent  for  "heirs;"  that  it  does  not  primarily  indicate 
heritable  succession,  but  individual  acquisition ;  that  in  order  to 
depart  from  this,  its  ordinary  meaning,  there  must  be  an  express 
warrant  for  it  under  the  hand  of  the  author  of  the  gift — conjec- 
ture, doubt,  or  even  equilibrium  of  apparent  intention  will  not 
suffice.     It  is  a  word  of  purchase,  and  not  of  limitation,  unless 
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it  is  to  comply  with  the  intention  of  the  donor,  when  the  words 
cannot  take  eflfect  in  any  other  way.  It  diifers  in  nothing  from 
a  designation  of  individuals  by  name.  "  Children**  in  law  is  as 
certainly  held  to  be  a  word  of  purchase,  as  "  heirs  of  the  body" 
are  to  be  words  of  limitation. 

But  it  is  contended  here  that,  in  spite  of  the  real  intention  of 
the  grantor,  and  notwithstanding  this  fixed  meaning  to  the  word 
children,  a  fee  simple  was  conveyed  to  F.  A.  Tyler,  by  the  deed 
of  his  father. 

The  land  conveyed  was  a  farm  containing  three  hundred  acres. 
The  consideration  was  love  and  affection,  and  $1500.  The  grant 
was  to  the  son,  his  heirs  and  assigns,  '^  subject  to  the  limita- 
tions hereinafter  expressed  as  to  part  thereof.  The  habendum 
limits  the  estate  granted  to  the  son  as  to  one-half  of  the  farm, 
one  hundred  and  fifty  acres  on  the*  east,  to  his  own  use,  benefit, 
and  behoof,  during  his  natural  life,  and  at  his  decease  to  descend 
to  and  the  title  thereof  be  vested  in  his  children  by  him  law- 
fully begotten,"  &c.  The  premises  of  the  deed  are  not  complete. 
They  do  not  contain  in  themselves  "  the  certainty  of  the  grantor, 
grantee,  and  thing  granted,"  but  expressly  refer  to  the  latter 
part  of  the  deed  for  explanation  of  the  intention  of  the  grantor. 
See  2  Blackstone  298,  for  the  o£Sce  of  the  habendum. 

We  submit  that  there  can  be  no  contradiction  between  the  pre- 
mises and  the  habendum,  when  the  former  by  express  reference 
makes  the  latter  a  part  of  itself.  In  cases  much  stronger  than 
this,  the  habendum  has  been  allowed  to  control  the  grant  and  de- 
termine the  extent  of  the  estate  granted :  Wager  v.  Wager,  1  S. 

6  R.  375;  Moss  v.  Sheldon,  3  W.  &  S.  160;  Brink  v.  Michael, 

7  Casey  169. 

In  seeking  after  the  intent  of  the  grantor  we  have  several 
things  to  direct  us  in  this  case.  If  he  had  intended  the  whole 
farm  to  vest  in  his  son  in  fee  simple,  the  conveyance  would  have 
been  of  both  parts  alike.  Why  use  different  language  in  regard 
to  the  eastern  half  of  the  farm,  from  that  employed  as  to  the 
other  ?  Why  say  as  to  that  he  had  imposed  a  limitation  upon  the 
estate  which  otherwise  would  appear  to  be  granted  to  the  son  ? 

Again :  The  language  employed  expresses  the  intention  that 
the  son  shall  have  but  a  life  estate.  To  have  and  to  hold  during 
his  natural  life,  ''  and  at  his  decease,*'  &c. 

Still  further :  If  a  fee  had  been  intended  to  be  conveyed,  the 
grantor  would  not  have  given  to  the  son  the  power  of  appoint- 
ment. If  he  had  intended  to,  or  believed  that  he  had  given  him 
absolute  control  over  the  property,  to  all  intents  and  purposes, 
he  surely  would  not  have  thought  it  necessary  to  give  him  any 
power  of  disposition.     And, 

Lastly :  After  providing  especially  for  this  part  of  the  farm, 
giviug  it  to  the  son  for  life,  and  designating  the  remainder-men. 
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to  wit,  the  children  of  the  son,  further  reference  is  made  to  the 
other  part  of  the  farm  in  these  words,  ^'  and  as  to  the  remainder 
of  the  said  piece  or  parcel  of  land,  or  farm,  to  have  and  to  hold 
the  same  to  the  party  of  the  second  part,  his  heirs  and  assigns, 
to  his  and  their  benefit  and  behoof  for  ever." 

Taking  this  latter  clause  with  the  earlier  part  of  the  deed,  the 
whole  should  be  construed  as  if  it  read  thus :  ^^  do  grant,  &c., 
unto  the  party  of  the  second  part,  his  heirs  and  assigns,  all  the 
western  part  of  the  farm,  hereinafter  described,  and  to  him  for 
his  life  and  to  his  children,  at  his  death,  all  of  the  eastern  half 
thereof.**  This  gives  force  and  operation  to  all  the  words  of  the 
conveyance. 

But  it  is  contended  that  the  intent  of  the  grantor  must  not  be 
allowed  to  prevail,  "because  an  estate  of  inheritance  was  vested 
in  the  first  taker  by  the  premises  in-  the  deed,  and  the  habendum 
is  repugnant  to  it."  This  position  fails  the  plaintiff  in  error, 
when  it  is  shown  that  the  reason  for  rejecting  the  habendum  given 
in  the  books  does  not  hold  good  in  this  case.  By  reference  in 
the  first  part  of  the  deed  to  a  clause  in  the  latter  part  to  explain 
and  qualify  the  first  part,  the  whole  instrument  is  in  perfect  har- 
mony with  itself. 

The  remainder-nen,  it  is  true,  are  the  children  of  the  first 
taker,  and  therefore  if  he  had  died  without  making  a  will,  and 
had  owned  the  property  in  fee,  it  would  descend  to  them.  In 
Guthrie's  Appeal,  1  Wright  16,  we  have  an  answer  to  the  argu- 
ments on  the  other  side,  that  the  conveyance  is  to  be  construed 
as  if  it  had  been  to  the  right  heirs  of  the  son. 

The  word  "  descend,"  as  used  in  this  deed,  is  mere  surplusage ; 
the  words  "vested  in"  covered  the, whole  ground.  If  the  deed 
had  provided  that,  at  the  decease  of  the  first  taker,  the  property 
should  descend  to  the  eldest  daughter,  surely  it  could  not  be  con- 
tended that  because  she  would  have  been  an  heir  if  he  had  died 
seised  of  the  fee,  that  therefore  the  use  of  that  word  made  an 
estate  in  fee  which  otherwise  would  have  been  a  life  estate. 

2.  If  the  word  children  is  not  equivalent  to  "  heirs,"  in  order 
to  create  a  fee  simple,  then  they  will  not  create  an  estate  tail. 
The  word  heirs  is  indispensable  to  create  an  estate  tail:  11 
Bouv.  Inst.  221.  "  Children"  is  insufficient,  and  cannot  take  the 
place  of  heirs;  2  Black.  116;  Miller  v.  Lynn,  7  Barr  443; 
Gernet  v.  Lynn,  7  Casey  94 ;  the  ruling  in  Miller  t;.  Lynn  was 
affirmed. 

When  the  word  "  children"  is  used  to  designate  the  objects  of 
the  testator's  bounty,  and  some  of  them  are  in  existence,  the 
remainder  neither  hangs  in  abeyance  nor  rests  in  the  life  estate 
to  await  the  coming  of  claimants  who  may  answer  the  descrip- 
tion of  heirs  of  the  first  taker  at  the  time  of  his  death. 

A  presumption  that  remainder-men  who  stood  in  the  relation 

6  We.— 26 
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of  heirs  of  the  tenant  for  life  take  as  heirs  is  made  only  when 
technical  words  of  limitation  are  applied  to  the  remainder-men, 
when  the  gift  is  to  "heirs"  or  "issue.**  The  fact  that  the 
remainder-men  stand  in  the  relation  of  heirs  is  insufiBcient  to 
overcome  the  presumption  of  law;  that  by  "sons,"  &c.,  pur- 
chasers were  meant,  even  though  the  testator  directed  they  should 
take  in  the  order  of  heirs:  Guthrie's  Appeal,  1  Wright  16. 
In  Wager  v.  Wager,  1  S.  &  R.  274,  the  word  heirs  is  used  in 
connection  with  "  children;"  yet  only  a  life  estate  was  considered 
as  intended  to  be  granted.  The  cases  of  Smith  v.  Webber,  1  B. 
&  Aid.  713,  and  Blesard  v.  Simpson,  3  M.  &  G.  930,  differ  from 
our  case  in  this,  the  devises  were  to  the  first  taker  and  his  heirs, 
and  if  no  children  were  left  then  over.  Here  children  was  not 
used  as  a  word  of  purchase,  but  held  to  mean  "issue."  So  all 
the  cases  cited  upon  the  other  side  are  of  the  same  character, 
and  contain  either  the  words  heirs,  issue,  or  inheritance,  used  in 
such  way  in  connection  with  the  word  "  children,"  as  to  clearly 
indicate  that  it  was  used  as  a  word  of  limitation,  and  not  of 
purchase. 

The  researches  on  the  other  side  have  proved  the  correctness 
of  the  statement  of  Mr.  Justice  Strong,  in  Guthrie's  Appeal, 
that  "  it  has  been  held  from  Wild's  Case,  6  Coke,  down  to  the 
present  day,  that  when  the  devise  of  the  remainder  is  not  to 
'heirs'  or  'heirs  of  body,'  but  to  'children,'  they  take  as  a  new 
stock,  and  not  as  heirs." 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Strong,  J. — The  fallacy  of  the  argument  submitted  by  the 
plaintiff  in  error,  lies  in  the  assumption  that  in  the  granting  part 
of  the  deed,  the  whole  of  the  three  hundred  acres  were  granted 
to  Francis  A.  Tyler,  in  fee  simple,  that  is,  to  him  and  to  his  heirs 
and  assigns  for  ever.  Hence  it  is  inferred  that  the  habenduniy 
if  it  be  held  to  reduce  the  estate  to  a  tenancy  for  life,  is  repug- 
nant to  the  premises,  and  therefore  void.  If,  however,  the 
assumption  may  not  be  made,  then  the  premises  and  the  haben- 
dum are  not  necessarily  repugnant  to  each  other,  and  both  may 
stand.  The  purpose  of  an  habendum  is  to  define  precisely  the 
extent  of  the  interest  granted.  It  may  lessen,  enlarge,  explain, 
or  qualify  the  interest  described  in  the  premises,  but  it  must  not 
be  totally  repugnant  to  it.  Thus,  if  in  the  premises  an  estate  be 
granted  to  one  in  fee  simple,  that  is,  to  one  and  his  heirs,  it  may 
by  the  habendum  be  lessened  to  an  estate  tail,  that  is,  to  an 
estate  to  him  and  the  heirs  of  his  body.  In  such  a  case  effect 
will  be  given  both  to  the  premises  and  to  the  habendum.  The 
latter  does  not  contradict  the  former.  It  only  defines  what  heirs 
of  the  grantee  were  intended  by  it.  Still  it  is  true,  that  if  the 
habendum  be  absolutely  repugnant  to  the  premises,  if  it  cannot 
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be  reconciled  with  them,  so  that  full  effect  can  be  given  to  both, 
it  must  give  way,  and  the  premises  must  stand.  Thus  if  there 
be  a  grant  to  one  and  to  his  heirs,  habendum  to  him  for  life, 
there  is  an  irreconcilable  contradiction,  for  it  cannot  be  an  estate 
for  life,  and  at  the  same  time  an  estate  in  fee  simple ;  either  the 
word  heirs  in  the  premises  must  be  stricken  out,  or  eifect  must 
be  denied  to  the  habendum.  In  a  deed  the  premises  will  prevail : 
2  Reps.  28;  2  Black.  Com.  298;  Goodtitle  v.  Gibbs,  6  B.  &  C. 
709 ;  Wager  v.  Wager,  1  S.  &  R.  374.  It  has  indeed  been  held 
that  effect  will  be  given  to  an  habendum  which  reduces  the  estate 
given  by  the  premises  from  a  fee  to  a  freehold  not  of  inheritance. 
It  was  so  held  in  Moss  v.  Sheldon,  3  W.  &  S.  160,  where  there 
was  a  grant  to  one  and  the  heirs  of  her  body  legally  begotten,  or 
to  be  begotten,  to  have  and  to  hold  to  her  for  life.  The  court 
ruled  that  she  took  only  an  estate  for  life.  Notwithstanding  this 
and  a  few  other  authorities,  I  think  it  well  settled,  that  where 
there  is  a  clear  repugnance  between  the  premises  in  a  deed  and 
the  habendum^  the  latter  is  void.  But  it  is  equally  clear  that  a 
deed  must  be  so  construed,  if  possible,  that  no  part  shall  be 
rejected.  There  is  great  force  in  the  remarks  of  Chief  Justice 
Tilghman  in  Wager  v.  Wager,  1  S.  &  R.  374,  when  he  said, 
"  The  object  of  all  constructions  is  to  ascertain  the  intent  of  the 
parties,  and  it  must  have  been  their  intent  to  have  some  mean- 
ing in  every  part.  It  never  could  be  a  man's  intent  to  con- 
tradict himself,  therefore  we  should  lean  to  such  a  construction 
as  reconciles  the  different  parts,  and  reject  a  construction  which 
leads  to  a  contradiction.**  This  rational  and  salutary  rule  of 
construction  is  more  than  disregarded,  it  is  reversed,  by  the 
assumption  of  the  plaintiff  that  the  entire  three  hundred  acres 
which  were  the  subject  of  the  deed,  were  by  the  premises  con- 
veyed to  Francis  A.  Tyler  in  fee  simple.  Such  a  construction 
would  not  only  make  the  premises  and  the  habendum  contradict 
each  other,  but  it  would  strike  out  of  the  deed,  or  render  unmean- 
ing, a  part  of  the  premises.  By  them  the  grantor  conveyed  the 
three  hundred  acres  to  the  grantee,  his  heirs  and  assigns  for 
ever,  "  subject  to  the  limitations  hereinafter  expressed  as  to  part 
thereof"  Those  limitations  are  found  in  the  habendum,  which, 
by  the  reference,  is  incorporated  into  the  premises.  Now,  if 
there  was  a  grant  of  all  the  land  to  F.  A.  Tyler  and  his  heirs, 
this  clause  "  subject  to  the  limitations  hereinafter  expressed  as 
to  a  part  thereof,"  can  have  no  possible  meaning.  Then,  a  grant 
expressly  declared  to  be  subject  to  limitations,  is  unlimitedi 
Surely  that  was  not  the  intention  of  the  grantor,  either  in  the 
premises  or  in  the  habendum.  The  fact  is  not  to  be  ignored  that 
the  premises  are  not  complete  without  the  words  of  the  habendum. 
They  do  not  determine  what  land  or  what  estate  was  granted, 
and  they  invoke  the  aid  of  the  subsequent  part  of  the  deed. 
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That  subsequent  part  is  therefore  to  be  coustrued  with  them. 
Nor  is  there  any  difficulty  in  giving  effect  to  all  the  words  of  the 
deed.  The  argument  of  the  plaintiff  in  error  is  unsound  when 
it  asserts  that  if  F.  A.  Tyler  took  but  an  estate  for  life  in  the 
one  hundred  and  fifty  acres  which  lay  at  the  east  end  of  the 
entire  tract,  the  words  "his  heirs  and  assigns  for  ever,"  must  be 
stricken  out  of  the  premises,  or  denied  significance.  They  oper- 
ate to  give  a  fee  simple  in  the  west  half  of  the  tract,  which  is 
carefully  distinguished  from  the  eastern  half,  and  this,  their 
limited  operation,  is  expressly  declared  in  the  habendum.  Then 
there  is  no  necessary  repugnance  between  the  different  parts  of 
the  deed,  and  full  effect  may  be  given  to  the  whole. 

Again,  it  is  insisted  that  even  if  F.  A.  Tyler  did  not  take  a 
fee  simple  in  the  east  half  of  the  land,  if  the  words  of  the  haben- 
dum are  not  to  be  rejected  as  contradictory  to  the  premises, 
still  they  defined  his  interest  to  be  a  fee  tail,  which,  by  the  sub- 
sequent deed  barring  the  issue  in  tail,  became  a  fee  simple.  This 
position,  however,  is  entirely  untenable.  The  language  of  the 
habendum  is,  "  To  have  and  to  hold  one  hundred  and  fifty  acres, 
the  east  end  of  said  tract,  by  a  line  parallel  with  the  west  line 
of  said  tract,'  with  the  appurtenances,  to  the  said  party  of  the 
second  part,  to  his  own  use,  benefit,  and  behoof  during  his  natural 
life,  and  at  his  decease  the  said  one  hundred  and  fifty  acres,  with 
the  appurtenances,  to  descend  to,  and  the  title  thereof  to  be  vested 
in,  the  children  of  the  said  party  of  the  second  part  by  him  law- 
fully begotten ;  and  if  any  of  the  children  of  the  said  party  of  the 
second  part  shall  then  have  deceased,  leaving  lawful  issue,  such 
issue  to  take  the  share  of  the  parent  so  deceased,  the  heirs  and 
assigns  of  such  children  and  issue  for  ever." 

In  view  of  what  we  have  said  in  several  recent  cases,  it  is  not 
worth  while  to  spend  much  time  in  showing  that  there  is  nothing 
in  this  to  enlarge  the  estate  given  to  Francis  A.  Tyler,  expressly 
for  his  natural  life,  into  a  freehold  of  inheritance.  There  is  no 
remainder  limited  to  his  heirs  as  auch^  and  of  course  there  is  no 
room  for  the  application  of  the  rule  in  Shelly's  Case.  After  his 
death  the  land  was  directed  to  descend  to  and  become  vested  in 
his  children,  and  the  issue  of  children  then  deceased.  That 
heritable  succession  from  the  tenant  for  life  was  not  intended  by 
the  grantor,  is  manifested  in  three  ways,  by  the  use  of  apt  words 
of  purchase,  i.  e.  children,  in  describing  the  remainder-men,  by 
giving  the  land  to  them  distributively  as  tenants  in  common,  and 
by  adding  words  of  limitation  in  fee  to  the  grant  to  them.  The 
words  of  distribution  and  of  superadded  limitation  could  have  no 
effect  if  the  remainder-men  take  as  heirs,  and  they  therefore 
evidence  an  intent  of  the  grantor  to  originate  a  new  stock,  and 
they  evidence  it  so  strongly,  that  combined  they  are  uniformly 
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lield  to  overcome  the  force  of  oar  technical  words  of  limitation, 
and  reduce  them  to  words  of  purchase. 

Against  all  this  it  is  vain  to  say  the  intention  of  the  grantor 
that  the  remainder-men  should  take  by  descent,  and  not  as  pur- 
chasers, is  to  be  inferred  from  the  expression  that  after  the 
decease  of  the  tenant  for  life  the  land  should  "  descend  and  the 
title  be  vested  in  his  children."  This  is  far  from  being  sufficient 
to  overturn  the  unequivocal  meaning  of  the  remaining  language. 
What  was  intended  by  the  word  "  descend,"  is  explained  by  the 
alternative  words,  "title  be  vested  in."  We  must  hold  it  so,  or 
it  becomes  contradictory  of  the  grant  to  children  as  such,  as  well 
as  of  the  added  words  of  distribution  and  limitation.  In  a  will  a 
testator  may  use  the  word  children  as  meaning  heirs  of  the  body. 
Possibly  a  grantor  may  in  a  deed ;  but  his  intention  to  do  so 
must  be  clearly  shown.  Words  of  purchase  will  be  treated  as 
such  until  it  has  been  unmistakably  shown  that  the  grantor 
designed  to  use  them  in  a  different  sense.  In  the  present  case 
this  has  not  been  shown,  and  the  judgment  of  the  court  below 
was  therefore  correct. 

Judgment  affirmed. 


pi< 


Gloninger  et  al.  versus  Erskine  Hazard  and  Thomas 

Earp. 

Amgneet  for  Creditors  in  Bankrvptcy,  when  Terre-  Tenants  and  entitled 
to  Service  of  sci.  fa.,  to  revive  Lien  of  Jtbdyment, — Remedies  at  Law 
between  Tenants  in  Common. — Equity  Courts  have  no  Jurisdiction 
when  Account  is  on  one  side,  unless  Discovery  he  sought. 

A  tenant  in  common  with  two  others,  of  certain  lands,  gave  judgment  upon 
his  interest  to  a  creditor,  and  the  same  year  made  an  assignment  for  benefit 
of  all  creditors  who  should  release  before  a  given  time :  four  years  after,  be 
was  discharged  as  a  bankrupt:  the  judgment  was  then  revived  by  writs  of 
scire  facias,  and  after  investigation  on  a  rule  taken  to  show  cause  why  it 
should  not  be  opened,  was  ordered  by  the  court  to  be  entered  on  the  land  of 
the  defendant  on  which  the  orij^nal  was  a  lien :  on  this  judgment  the  defend- 
ant's interest  was  sold  at  sheriff's  sale :  the  vendees  of  the  purchaser  then 
brought  a  bill  in  equity  for  an  account  of  the  rents,  issues,  and  profits  of  the 
hind,  against  the  other  tenants  in  common.     Held, 

1.  That  as  the  writs  of  scire  facias^  and  the  rule  to  show  cause,  &c.,  had 
not  been  served  on  the  assignee  either  under  the  voluntary  assignment,  or  in 
bankruptcy,  nor  on  any  releasing  creditor,  nor  any  notice  given  to  creditors 
under  either  assignment,  some  of  the  parties  interested  in  the  title  alleged  to 
have  paiised  at  sheriff's  sale,  were  not  represented :  hence,  as  a  decision  would 
not  be  binding  on  them,  the  bill  must  b^  dismissed,  but  without  prejudice  to 
the  rights  of  any  of  the  parties. 

2.  The  appropriate  remedy  of  the  plaintiffs,  the  purchaser's  vendees,  to 
compel  the  defendants  to  acknowledge  their  title,  ana  admit  them  to  a  joint 
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possession,  was  by  ejectment  at  law,  and  not  in  equity :  and  thus  they  conld 

recover  the  rents  in  assumpsit, 

3.  Courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law  in 

matters  of  account,  where  the  accounts  are  mutual  and  complicated,  and 
hi^^  r9  ^^  ^°®  ®  on^y»  •i^  where  discovery  is  sought  and  is  material  to  relief:  but 
^'^^    W        where  the  accounts  are  all  on  one  side,  and  no  discovery  is  sought  or  required, 

the  case  is  not  one  for  a  court  of  equity. 

Appeal  from  the  Common  Pleas  of  Philadelphia.     In  Equity. 

This  was  a  bill  in  equity  filed  by  Cyrus  D.  Gloninger,  David 
Stanley  Gloninger,  Eliza  Marshall,  Matilda  Gloninger,  and 
Catharine  Alice  Gloninger,  by  her  guardian  John  B.  Heister, 
against  Erskine  Hazard,  Thomas  Earp,  and  Jonathan  K.  Has- 
singer,  to  obtain  an  account  of  the  rents  and  profits  collected 
by  the  respondents  since  April  2d  1850,  from  four  several  tracts 
of  land  in  Luzerne  county,  Pennsylvania,  specifically  mentioned 
in  the  bill,  of  which  the  two  first-named  respondents  owned  only 
two-thirds,  the  remaining  third  having,  as  was  alleged,  become 
vested  in  complainants  in  fee  through  a  sheriff*'s  sale. 

The  case  was  this : — The  complainants  are  vendees  of  one  equal 
undivided  third  part  of  four  several  tracts  of  land  in  Luzerne 
county,  Pa.,  under  J.  W.  Gloninger,  who  purchased  the  same  at 
sheriff's  sale  on  the  5th  January  1850,  as  the  property  of  Jona- 
than K.  Hassinger,  one  of  the  respondents.  The  other  two 
respondents  were  vested  with  the  title  pf  the  remaining  two- 
thirds  of  the  property  as  tenants  in  common  with  the  said  J.  K. 
Hassinger.  There  is  no  dispute  that  the  three  respondents 
became  equal  owners  of  the  property  on  30th  May  1837,  as 
vendees  of  Abiel  Abbott. 

On  the  4th  May  1839,  a  judgment  was  entered  in  favour  of  John 
W.  Gloninger  against  Jonathan  K.  Hassinger  and  David  L.  Has- 
singer, for  $3342.86.  Real  debt,  $1671.43.  On  the  3d  May 
1844,  a  scire  facias  to  revive  judgment  was  issued,  returnable  first 
Monday  in  August  1844;  and  was  returned  ^^  nihil."  ,0n  the 
24th  August  1844,  alias  scire  facias  issued  returnable  first  Mon- 
day in  November  1844;  also  returned  ^^nihil.**  On  the  11th  No- 
vember 1844,  judgment  was  entered  on  two  returns  of  ^^nihilj'* 
in  Judgment  Docket,  January  Term  1845,  No.  61.  On  the  22d 
December  1847,  a  fieri  facias  was  sued  out,  under  which  certain 
real  estate  not  in  dispute  was  levied  and  condemned.  On  the 
29th  February  1848,  a  vend.  ex.  issued.  On  the  1st  April  1848, 
affidavit  and  petition  of  defendants  were  filed,  alleging  their  dis- 
charge in  bankruptcy  on  29th  August  1843  and  30th  August 
1842,  and  that  the  property  levied  on  was  acquired  after  their 
discharge.  Same  day,  rule  to  show  cause  why  the  judgment 
entered  11th  November  1844,  should  not  be  opened  and  the 
defendants  be  let  into  a  defence.     Proceedings  stayed,  meantime. 

On  the  22d  November  1848,  the  court  directed  the  rule  setting 
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aside  the  vend.  ex.  tknd  fieri  facta$,  and  proceedings  thereon,  and 
the  judgment  on  the  scire  facias  to  be  made  absolute.  And 
ordered  that  judgment  on  the  scire  facias  be  entered  again  in 
favour  of  the  plaintiff  against  all  lands  of  the  defendants,  or 
either  of  them,  upon  which  the  original  judgment  was  a  lien. 
Not  to  affect  the  persons  of  defendants,  or  any  property  of  the 
•defendants,  or  either  of  them,  acquired  since  the  date  of  their 
discharges  in  bankruptcy.  This  judgment  was  entered  in  Judg- 
ment Docket,  January  Term  1849,  No.  119.  On  the  22d  August 
1849,  a  fieri  facias  issued,  under  which  the  property  in  dispute 
was  levied  and  condemned.  On  the  1st  December  1849,  a  vend, 
ex,  issued,  and  the  property  sold  5th  January  1850,  to  John  W. 
Gloninger.  January  17th  1850,  sheriff's  deed  was  acknowledged, 
and  on  the  2d  April  1850,  deed  by  John  W.  Gloninger  and  wife 
delivered  to  complainants  in  fee. 

The  case  came  up  in  the  court  below  upon  bill  and  answer,  and 
the  only  questions  raised  were  whether  J.  W.  Gloninger  became 
the  owner  of  one-third  of  the  property  by  the  sheriff's  sale,  and 
whether  the  owners  of  the  remaining  two-thirds,  who,  it  is 
admitted,  have  collected  the  rents  and  profits,  shall  account  to 
the  complainants  respecting  it. 

The  defence  set  up  was  an  alleged  outstanding  title  in  John 
Miles,  assignee  of  Hassinger,  under  a  deed  of  assignment  by  him 
for  the  benefit  of  creditors,  twenty  days  after  the  entry  of  the 
judgment  against  the  assignor,  to  wit,  on  4th  May  1839. 

On  hearing,  the  bill  of  complaint  was  dismissed  by  the  Com- 
mon Pleas  (Allison,  J.) ;  whereupon  the  case  was  removed  into 
this  court  by  the  complainants,  who  averred, 

1.  The  court  below  erred  in  dismissing  the  bill  of  complaint. 

2.  In  holding  that  the  complainants,  as  grantees  of  John  W. 
Gloninger,  took  no  title  under  the  sheriff's  sale  of  January  5th 
1850. 

3.  In  dismissing  the  bill  of  complaint  because  of  the  title 
alleged  by  the  respondents  to  have  become  vested  in  the  assignee 
of  Jonathan  K.  Hassinger. 

4.  In  allowing  the  respondents  to  set  up  the  defence  made  by 
them. 

5.  In  refusing  to  compel  the  respondents  to  state  an  account 
of  the  rents  and  profits  collected  by  them  from  the  estate  formerly 
of  the  said  Jonathan  K.  Hassinger. 

6.  In  not  granting  the  prayer  of  the  complainants'  bill. 

W.  A.  Porter  and  B.  Johnson j  for  appellants,  contended  that 
the  title  of  John  W.  Gloninger  to  the  land  in  question  was  clear 
and  complete,  and  that  the  allegation  of  the  appellees  of  a  title 
outstanding  in  an  assignee  of  John  K.  Hassinger  was  insufficient 
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to  justify  their  withholding  an  account  of  moneys  to  which  they 
can  make  no  claim  of  ownership. 

The  title  of  John  K.  Hassinger  was  acquired  May  30th  1837. 
Judgment  was  duly  entered  against  him  on  May  4th  1839,  while 
he  still  held  the  property,  and  within  five  years  thereafter  a  aeirs 
facias  to  revive  the  same  was  duly  issued,  and  judgment  thereon 
entered  November  11th  1844,  and  also  in  a  modified  form  on 
November  22d  1848.  Each  of  these  judgments  was  duly  entered 
upon  the  judgment  docket.  The  sheriff's  sale,  at  which  John 
W.  Gloninger  became  the  purchaser,  took  place  about  six  weeks 
after  the  entry  of  the  last-mentioned  judgment.  The  record 
shows  the  judgment  of  May  4th  1839  was  regularly  and  promptly 
revived  and  kept  alive  until  the  day  of  sale,  and  even  if  this  were 
not  the  case,  the  sale  was  perfectly  good  and  effectual  as  against 
the  defendants,  and  a  mere  assignee  for  the  benefit  of  creditors, 
who  stands  in  no  better  position  than  the  debtor  himself,  holding 
no  interest  in  the  land  except  in  a  representative  capacity,  and 
not  occupying  the  position  either  of  purchaser,  mortgagee,  or 
lien-creditor,  nor  to  be  regarded  as  owner  or  terre-tenant.  There 
is  no  allegation  that  the  assignee  ever  took  possession  or  entered 
on  the  management  of  the  estate,  but  it  may  be  inferred  from  the 
answer  that  the  assignment  has  remained  unacted  upon  from  the 
time  of  its  execution.  One  tenant  in  common  cannot  impugn 
the  ownership  of  his  co-tenant  upon  any  mere  inference,  or  with- 
out some  positive  decided  act,  of  which  there  should  be  distinct 
allegation  and  clear  proof.  The  answer  on  this  point  is  altogether 
negative.  His  title,  or  his  reversionary  interest  under  the  assign- 
ment, is  not  questioned. 

The  bill  shows  "  that  the  defendants,  or  one  or  more  of  them, 
being  tenants  in  common  as  aforesaid,  entered  and  took  posses- 
sion, and  ever  since  have  retained  the  possession  and  control  of 
the  property."  There  is  no  denial  by  the  respondents  of  this 
fact.  Even  if  the  assignee  for  creditors  could  be  held  to  be  a 
purchaser  for  value,  and  had  taken  possession,  he  ought  still  to 
be  affected  with  the  consequences  of  full  notice  of  any  subsequent 
proceedings  respecting  the  judgment,  because  it  laid  upon  record 
in  the  track  of  his  title,  and  he  took  the  land  charged  with  the 
encumbrance. 

They  called  the  attention  of  the  court  to  the  following  propo- 
sitions : — 

I.  The  lien  of  the  judgment  entered  on  the  11th  of  November 
1844,  had  not  expired  at  the  time  of  the  sheriff's  sale,  so  far  as 
the  defendant  himself  was  concerned,  and  the  land  levied  on. 

II.  The  assignee  for  creditors  of  the  defendant  in  the  judg- 
ment stands  in  the  same  legal  position  as  his  assignor. 

III.  The  lien  of  the  judgment  of  3d  May  1839  was  preserved 
as  against  all  persons  claiming  under  J.  K.  Hassinger,  by  the 
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action  of  9ci,  fa.  entered  8d  May  1844,  and  by  the  entries  upon 
the  judgment  docket  of  11th  November  1844  and  22d  November 
1848. 

IV.  If  any  irregularity  occurred  in  the  entry  by  the  court  of 
the  judgment  under  which  the  sale  was  made,  the  execution  was 
only  voidable,  and  all  informalities  were  cured  by  the  acknow- 
ledgment of  the  sheriff's  deed  without  objection. 

V.  The  validity  of  the  judgment  and  execution  cannot  be 
inquired  into  by  the  respondent  in  the  present  proceedings. 

VI.  After  this  lapse  of  time,  the  court  will  presume  the  trust 
arising  under  Mr.  Uassinger's  assignment  for  the  benefit  of 
creditors  to  be  satisfied  and  extinguished. 

1.  A  judgment  became  a  lien  upon  the  land  of  the  debtor  be- 
cause of  a  right  conferred  by  statute  to  take  it  in  execution ; 
which  lien  has  ever  since  been  held  an  incident  of  the  judgment, 
extending  to  every  estate  or  interest  in  realty  vested  in  the  debtor. 
As  against  the  debtor  himself  and  his  representatives  it  does  not 
expire  in  five  years,  nor  does  the  mere  running  of  time,  however 
long,  short  of  a  period  necessary  to  raise  a  presumption  of  pay- 
ment, interpose  any  obstacle  between  the  creditor  and  the  estate 
of  the  debtor  as  a  source  whence  satisfaction  of  the  judgment 
may  be  drawn :  Hinds  v.  Scott,  11  Penna.  Rep.  19. 

The  court  below  state  that  the  common  law  lien  of  a  judgment, 
and  the  right  of  the  plaintiff  to  take  the  lands  of  the  defendant 
in  execution,  was  perpetual  against  all  the  world,  and  refer  to 
the  case  of  Bellas  v,  McCarty,  10  Watts  31.  In  partial  regula- 
tion of  this  lien,  the  Act  of  1798,  as  was  held  in  Fetterman  v. 
Murphy,  4  Watts  427,  affected  the  operation  of  the  lien,  but  not 
of  the  judgment,  and  restricted  merely  the  right  to  take  the  land 
from  those  who  afterwards  acquired  an  estate  in  it  by  lien  upon 
it.  The  words  of  the  act,  "  that  no  judgment  shall  continue  a 
lien,**  &c.,  have  no  relation  to  the  defendant  in  the  judgment;  it 
leaves  the  right  of  the  plaintiffs  as  to  him  precisely  as  they  would 
have  stood  before  1798 ;  but  it  limits  the  right  of  a  creditor 
(unless  he  revives  the  judgment  according  to  the  act  and  its  sup- 
plement) to  five  years,  as  respects  those  who  purchase  or  acquire 
subsequent  liens  on  lands  bound  by  the  judgment.  See  Aurand's 
Appeal,  10  Casey  151 ;  Konigmaker  v.  Brown,  2  Harris  269; 
Brobst  V.  Bright,  8  Watts  125 ;  Wells  v.  Barrd,  3  Barr  351 ; 
Minor  v,  Warner,  2  Grant's  Cases  450  ;  McMillan  v>  Red,  4  W, 
k  S.  237,  as  authorities  which  preserve  the  lien  of  a  judgment 
for  more  than  five  years  against  the  defendant  himself,  and  all 
other  persons,  except  subsequent  purchasers  and  encumbrancers. 

2.  The  voluntary  assignee  of  the  defendant  in  a  judgment,  for 
the  benefit  of  creditors,  is  not  a  purchaser,  owner,  or  terre-tenant, 
and  his  title  is  no  better  than  that  of  the  defendant :  Vandyke  t;. 
Christ,  7  W.  &  S.  375 ;  Twelves  v.  Williams,  3  Whart.  485 ; 
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Dingier  v.  Kichner,  1  Harris  41 ;  Gaboon  v.  Hollenback,  16  S, 
&  R.  425 ;  Catlin  v.  Robinson,  2  Watts  373 ;  Clippenger  v.  Miller, 
1  Penna.  Rep.  71 ;  Dohner's  Estate,  1  Barr  104 ;  Silverthorn  v. 
Townsend,  1  Wrigbt  263 ;  Knowles  v.  Lord,  4  Wh.  500 ;  In  re 
Roberts,  Rossiter's  Appeal,  2  Barr  372;  Foulke  v.  Harding,  1 
Harris  242 ;  Luckenbach  v.  Brickenstein,  5  W.  &  S.  146 ;  Lud- 
wig  V.  Highley,  5  Barr  137,  138;  Okie  v.  Kelly,  2  Jones  826; 
Mellon's  Appeal,  8  Casey  121. 

3.  The  original  judgment,  entered  3d  May  1839,  wa«  kept 
revived,  and  judgment  of  revival  was  duly  entered  and  standing 
on  the  judgment  docket  at  the  time  of  the  sheriff's  sale. 

The  Act  of  4th  April  1798  does  not  provide,  nor  do  the  deci- 
sions require,  that  service  of  the  scire  facias  to  revive  shall  be 
different  from  the  original  summons,  except  in  the  case  of  terre- 
tenants.  If  there  are  any  such,  they,  or  the  tenants  in  posses- 
sion under  them,  are  entitled  to  an  opportunity  to  make  defence, 
if  they  have  any. 

The  judgment  was  entered  the  second  time  on  the  judgment 
docket,  on  11th  November  1844.  Subsequently  the  defendants 
in  the  judgment,  by  application  adversely  to  the  plaintiffs, 
obtained  a  rule  to  open  the  said  judgment.  During  the  pendency 
of  this  litigation,  the  plaintiff  doubtless  considered  his  8ci.  fa. 
already  issued  to  revive,  &c.,  as  still  pending,  and  he  could  intro- 
duce no  new  or  additional  proceedings  until  final  judgment  thereon. 
The  suit  was  ended  by  judgment  de  terria,  entered  by  the  court 
on  22d  November  1848.  Between  this  time  and  the  sale  on  6th 
January  1860,  the  plaintiff  was  not  required  to  take  any  further 
steps,  because  the  judgment  had  been  revived  within  a  short  time 
and  entered  on  the  judgment  docket,  so  as  to  be  notice  to  all  sub- 
sequent purchasers  or  encumbrancers.  See  Clippinger  v.  Miller, 
1  Penna.  Rep.  72;  In  re  Dohner's  Assignees,  1  Barr  104. 
Oeiger  v.  Hill,  1  Barr  611,  was  not  the  case  of  an  assignment 
for  creditors. 

4.  The  sheriff's  sale  on  6th  January  1850  was  under  a^.  /a. 
and  vend,  ex,  issued  upon  a  final  judgment,  entered  by  a  court 
of  competent  jurisdiction,  and  the  sheriff's  deed  was  acknow- 
ledged without  objection.  The  executions  were,  at  most,  only 
voidable :  Vastine  v.  Fury,  2  S.  &  R.  426. 

It  is  irregular  to  issue  &  fi,  fa.  and  vend.  ex.  on  the  same  day 
and  to  the  same  term,  and  it  will  not  be  allowed  if  objected  to 
before  the  sale,  but  will  be  cured  by  sale,  acknowledgment,  and 
delivery  of  the  deed,  and  payment  of  the  money.  After  acknow- 
ledgment of  a  sheriff's  deed  in  open  court,  the  title  of  the  sheriff's 
vendee  cannot  be  affected  by  mere  irregularities,  however  gross : 
McFee  v.  Harris,  1  Casey  102 ;  Wilson  v.  Howser,  2  Jones  109 ; 
Patterson  v.  Stewart,  10  Watts  472;  Crowell  v.  Meconkey,  6 
Barr  168.     See  Shields  v.  Miltenberger,  2  Harris  80. 
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5.  The  defence  set  up,  respects  matter  in  which  the  respond- 
ents have  no  interest.  The  alleged  claim  is  only  an  imaginary 
or  possible  one  in  the  assignee  for  creditors  of  J.  K.  Hassinger. 
The  assignee  is  now  deceased,  and  is  no  party  to  the  suit. 
Neither  the  validity  of  the  judgment  entered  by  the  court  under 
which  the  sale  was  made,  nor  the  regularity  of  the  process,  can 
with  any  propriety  be  attacked  in  the  present  proceedings :  Hinds 
V.  Scott,  1  Jones  19 ;  Dougherty's  Estate,  9  W.  &  S.  189. 

6.  In  any  event,  the  trust  arising  under  the  assignment  made 
by  Mr.  Hassinger  must,  after  this  lapse  of  time,  be  presumed 
satisfied  and  extinguished.  Nearly  twenty-three  years  have 
elapsed  since  it  was  made.  It  is  not  alleged,  in  the  answer,  that 
an  inventory  was  ever  filed  or  security  given.  It  is  believed  that 
the  facts  are  otherwise.  It  is  believed,  further,  that  the  assign- 
ment passed  little  or  nothing ;  that  the  assignee  never  filed  an 
account  and  never  did  an  act  under  the  trust,  and  that  no  claim 
was  ever  made  upon  by  him  by  creditors.  He  has  been  dead  for 
many  years,  and  no  successor  was  appointed.  If  there  were 
nothing  else  to  save  the  sheriff's  vendee,  the  court  would  now,  as 
they  have  done  in  many  other  cases,  presume  such  a  trust  to  be 
extinguished :  Ross  v.  McJunkin,  14  S.  &  R.  364 ;  Power  v.  HoU- 
man,  2  Watts  218 ;  Commonwealth  v.  Lelar,  1  Harris  22 ;  Drys- 
dale's  Appeal,  2  Id.  531';  Webb  v.  Dean,  9  Id.  29. 

Eli  K.  Pricey  for  appellees. — 1.  It  is  not  controverted  that 
the  judgment-debtor's  land  stands  liable  to  execution  as  long  as 
he  owns  it,  and  his  judgment-debt  remains  unpaid.  The  question 
of  lien  is  of  no  value  in  a  case  simply  between  the  judgment 
debtor  and  creditor ;  the  virtue  and  value  of  a  lien  being  only  in 
its  power  to  maintain  its  hold  against  the  claims  of  other  persons 
than  the  debtor  himself,  as  purchasers,  mortgagees,  and  other 
creditors  acquiring  liens.  It  continues  indefinitely  against  the 
heirs  and  devisees,  but  lasts  only  five  years,  from  the  judgment- 
debtor's  death,  as  against  bond  fide  purchasers,  mortgagees,  or 
other  judgment-creditors  of  the  heirs  or  devisees :  Konigmaker 
V.  Brown,  2  Harris  269.  All  said  under  this  head  seems  not  to 
touch  the  present  case. 

2.  But  the  question  is,  whether  the  judgment  against  a  living 
debtor  shall  continue  a  lien  longer  than  five  years,  where  the 
debtor  has  aliened  his  title  in  trust  for  creditors,  who  remain 
unsatisfied  ?  The  Act  of  1798,  in  general  terms,  declares  that 
no  judgment  "  shall  continue  a  lien  on  the  real  estate  of  the 
person  against  whom  such  judgment  may  be  entered  during  a 
longer  term  than  five  years,"  unless  a  scire  facias  be  sued  out 
within  such  term;  and  "all  such  writs  of  scire  facias  shall  be 
served  on  the  terre-tenants,  or  persons  occupying  the  real  estate 
bound  by  the  judgment :"  Purd.  461,   Here  there  was  no  service 
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of  the  writ  in  1844,  on  any  one  occupying  the  premises,  nor 
upon  the  assignee ;  nor  was  any  such  person  named  to  be  affected 
by  the  return  of  two  nihils.  The  question  is,  whether  the  assignee 
is  a  terre-tenant  ?  that  is,  whether  he  owned  the  title  to  the  land. 
The  owner  of  the  fee  is  the  terre-tenant :  Gaboon  v.  Hollenback, 
17  S.  &  R.  432 ;  Dengler  v.  Kiehner,  1  Harris  38 ;  Clippenger 
V.  Miller,  1  Penna.  Rep.  71.  A  terre-tenant,  if  one  who  holds 
the  title  by  deed,  must  place  it  of  record  that  the  limitation  may 
run  in  his  favour :  Act  of  1849,  Purd.  462,  pi.  14.  A  deed  con- 
veying the  title  must,  therefore,  be  taken  to  make  a  terre-tenant ; 
and  that  it  is  in  trust  to  sell  in  fee,  and  pay  the  proceeds  to 
creditors,  cannot  make  him  less  the  owner.  He  has  the  fee  that 
he  may  convey  the  fee  to  a  purchaser.  The  terre-tenant  is  the 
principal  party  to  a  writ,  to  revive  and  continue  the  lien  of  a 
judgment :  Lusk  v,  Davidson,  3  Penna.  Rep.  229 ;  Sames's  Ap- 
peal, 2  Casey  184 ;  Armstrong's  Appeal,  6  W.  &  S.  352 ;  Clip- 
penger V,  Miller,  1  Penna.  Rep.  71 ;  Little  v.  Smyser,  10  Barr 
381 ;  Brown  v.  Simpson,  2  Watts  233 ;  Zerns  v.  Watson,  1  Jones 
260 ;  Davis  v.  Ehrman,  8  Harris  256.  If  not  named  in  the  writ, 
nor  served  himself,  or  by  service  upon  the  occupants,  the  owner 
does  not  become  a  party  to  be  affected :  Fursht  v.  Overdeer,  3 
W.  &  S.  470 ;  but  is  bound  in  such  case  if  he  confesses  the  judg- 
ment to  revive :  Dickerson  &  Haven's  Appeal,  7  Barr  257.  If 
the  assignor  remains  in  possession,  service  upon  him  is  good, 
because  he  is  then  the  occupant  under  the  Act  of  1798,  and 
represents  the  assignee.  The  occupant  and  terre-tenant  may  be 
different  persons,  and  always  are  so  when  the  owner  is  not  in 
actual  possession,  and  his  tenants  are ;  but  this  does  not  test  the 
question  whether  a  general  assignee,  for  the  benefit  of  creditors, 
is  a  terre-tenant  or  not.  The  cases  16  S.  &  R.  425,  1  Penne. 
Rep.  71,  2  Watts  379,  imply  that  he  would  be.  The  other  cases 
cited  by  appellant,  under  this  head,  only  determine  that  the  as- 
signee is  not  a  purchaser,  for  value  of  the  legal  title,  without 
notice  of  a  trust,  and  therefore  to  be  protected,  or,  as  such,  hav- 
ing a  right  to  avoid  the  fraudulent  conveyance  of  his  grantor, 
under  the  statutes  13  and  27  Eliz.  He  takes  the  title  as  the  debtor 
held  it,  subject  to  the  trusts  that  bind  him,  and  the  alienations 
that  bound  him.  None  such  are  alleged  to  exist  here ;  if  they 
do,  let  them  remain ;  they  are  not  now  here  in  question.  He  is 
not  the  less  vested  with  the  fee.  The  bill  here  also  sets  forth  an 
assignee  in  bankruptcy  in  1843,  who,  if  not  the  voluntary  as- 
signee does  not,  would  represent  the  creditors  with  a  power  to 
set  aside  the  fraudulent  transfers  of  the  assignors:  Weber  v, 
Samuel,  7  Barr  499 ;  Moss  v,  Hanson,  6  Harris  379.  The  general 
assignment  was  effective  to  pass  the  legal  title  in  fee  to  the 
assignee,  and  if  that  sufficed  to  make  a  terre-tenant,  he  was  a 
necessary  party  to  the  revived  judgment.     It  divested  Hassin- 
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ger's  title  and  vested  it  in  Miles :  Seal  v.  Duffy,  4  Barr  274,  280 ; 
and  this  though  the  title  had  not  been  recorded  :  Id. ;  Klapp  v. 
Shirk,  1  Harris  589 ;  Speed  v.  May,  5  Id.  91 ;  Mellon's  Appeal, 
8  Casey  129.  The  assignee,  therefore,  is  owner  of  the  title; 
must  be  terre-tenant.  It  is  submitted  that  the  judgment  of  1844 
was  no  revival  of  the  original  judgment  to  preserve  the  lien 
against  the  lands  which  produced  the  rents  in  question. 

3.  The  judgment  of  11th  November  1844  was  not  revived 
within  five  years,  and  the  opening  and  shutting  of  tlie  judgment, 
and  the  issuing  of  the  executions,  did  not  extend  the  period  of 
the  lien  to  the  date  of  sale.  The  five  years  were  then  running 
from  11th  November  1844,  and  expired  11th  November  1849. 
Without  further  revival,  the  sale  was  made  5th  January  1850 : 
Gallup  V,  Reynolds,  8  Watts  426-7 ;  Spang  v.  Commonwealth, 
2  Jones  358 ;  Carson  v.  Coulter,  2  Grant's  Cases  121. 

If  it  was  a  setting  aside  of  the  judgment  altogether,  then  there 
was  an  interval  which  lost  the  lien  by  breaking  the  continuity  of 
time.  The  judgment  of  1844  was  complete  and  final ;  and  if 
that  of  1848  was  another  complete  and  final  judgment,  the  two 
had  not  the  same  lien. 

But  the  court  had  no  power  to  open  the  judgment  of  1844  in 
1848 :  Mathers  v.  Patterson,  9  Casey  487 ;  Catlin  v.  Robinson, 
2  Watts  379,  380 ;  and  what  was  done  only  bound  the  parties 
then  and  there  consenting. 

No  set,  fa.  was  issued  to  continue  the  lien  of  the  judgment 
entered  November  11th  1844.  AJi.fa.  was  issued  22d  August 
1849,  and  venditioni  exponas  1st  December  1849 ;  but  these  did 
not  continue  the  lien  after  the  11th  November  1849;  nor  as  exe- 
cutions could  they  create  a  lien,  no  title  being  then  in  the  defend- 
ants :  Act  of  1827,  Purd.  461,  pi.  5 ;  Jamieson's  Appeal,  6  Barr 
280 ;  Davis  v.  Ehrman,  8  Harris  256 ;  Riland  v.  Eckert,  11  Id. 
219. 

4,  5.  All  that  is  cited  and  said  under  the  fourth  and  fifth  heads 
need  not  be  controverted.  Sheriffs*  deeds  acknowledged  may 
cure  defects  in  the  prior  proceedings,  and  parties  may  be  estop- 
ped by  negligence  when  they  are  bound  to  speak,  to  prevent 
others  from  being  misled  to  their  injury.  But  if  the  terre-tenant 
or  owner  had  no  notice,  and  no  day  in  court,  his  title  could  not 
be  swept  away  upon  the  principle  of  estoppel.  That  judgment 
which  was  no  lien  on  his  title  he  was  not  bound  to  notice,  and 
cannot  affect  his  title. 

If  the  judgment  was  not  a  lien  upon  the  title  to  the  lands,  then 
it  is  but  a  very  plain  and  simple  proposition,  that  that  title  did 
not  pass  to  the  purchaser  under  it  as  to  one  who  was  not  made  a 
party,  and  not  served  with  the  process  for  the  revival  of  that 
judgment :  Bailey  v.  Bowman,  6  W.  &  S.  118 ;  Soles  v.  Hickman, 
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6  Casey  842.  Whether  the  proceedings  be  regular  or  irregular, 
makes  no  difference  to  him  who  .is  not  a  party  to  them. 

The  future  trustee,  under  the  assignment,  will  not  be  affected 
by  a  judgment  and  sale  to  which  John  Miles  was  no  party,  nor 
by  the  present  proceeding.  These  respondents  will  be  accounta- 
ble to  him,  if  he  shall  be  entitled.  In  that  case  they  hold  for 
him,  and  are  to  be  accountable  to  him.  They  are  tenants  in 
common  with  whomsoever  shall  have  right  and  title  to  the  share 
they  do  not  own :  Irvine  v.  Hanlin,  10  S.  &  R.  221 ;  Carothers 
V.  Dunning,  3  Id.  331 ;  Watson  v.  Gregg,  10  Watts  296 ;  Creswell 
v.  Altemus,  7  Id.  584.  If  complainants  are  not  the  true  tenants 
in  common,  they  are  not  the  parties  to  whom  respondents  are 
accountable. 

6.  There  is  no  room  for  the  presumption  that  the  trust  vested 
in  John  Miles  became  satisfied  and  extinguished  by  lapse  of  time. 
The  answer  distinctly  avers  that  the  general  assignment  was 
made  on  the  24th  May  1839,  was  on  the  same  day  accepted  by 
him,  was  recorded  in  Luzerne  on  the  10th  June  following,  and 
that  certain  named  creditors,  entitled  to  the  benefit  of  said  assign- 
ment, yet  remain  unpaid. 

It  was  not  material  for  respondents  to  aver  that  John  Miles 
had  not  filed  an  inventory,  or  that  he  had  never  filed  an  account ; 
but  in  answer  to  complainant's  counsel's  surmise  of  belief,  the 
defendants'  counsel  expresses  his  belief,  after  inspection  of  the 
records,  that  John  Miles  did  file  an  inventory  of  Jonathan  K. 
Hassinger's  estate,  June  22d  1839;  gave  bond  with  sureties; 
did  file  his  account,  which  was  advertised  and  confirmed  by  the 
court  June  10th  1842,  as  may  be  seen  in  Assignees*  Docket, 
Book  B.,  133,  and  said  account  showed  a  balance  in  favour  of 
the  assignee  of  $774. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Woodward,  J. — In  1837,  Jonathan  K.  Hassinger  became  a 
tenant  in  common  with  Erskine  Hazard  and  Thomas  Earp,  in 
four  tracts  of  land  in  Newport  township,  Luzerne  county,  each 
owning  an  undivided  third  part.  On  the  4th  May  1839,  a  judg- 
ment was  confessed  in  the  Common  Pleas  of  Luzerne  county,  by 
Jonathan  K.  Hassinger  and  David  S.  Hassinger  to  John  W. 
Gloninger,  for  a  real  debt  of  $1671.43,  which  became  a  lien  upon 
Hassinger's  interest  in  the  premises.  On  the  24th  May  1839, 
Jonathan  K.  Hassinger  and  wife  executed  a  general  assignment 
of  all  his  property  to  John  Miles,  in  trust  for  the  benefit  of  all 
creditors  who  should  release  before  the  24th  day  of  July  then 
next  ensuing,  which  trust  was  accepted  by  Miles,  the  deed  of 
assignment  recorded  both  in  Philadelphia  and  in  Luzerne  county, 
and  several  creditors  did  release  within  the  time  specified,  whose 
debts  still  remain  unsatisfied.     April  29th  1843,  Jonathan  K. 
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Hassinger  was  discharged  as  a  bankrupt.  May  3d  1844,  a  seire 
facias  issued  to  revive  the  judgment  of  4th  May  1839,  which 
was  returned  mAt7,  and  an  alias  to  November  Term  1844  was  also 
returned  nihil,  after  which,  on  the  11th  November  1844,  judgment 
was  taken  and  duly  docketed.  Writs  of  execution  having  been 
issued  on  this  judgment,  and  levied  on  other  lands  which  the 
Hassingers  had  acquired  after  their  discharge  in  bankruptcy, 
they  applied  to  the  Court  of  Common  Pleas  of  Luzerne  county 
to  open  the  judgment  of  11th  November  1844,  and  let  them  into 
a  defence.  On  the  22d  November  1848,  the  court  set  aside  the 
executions  and  the  judgment,  "  and  directed  that  judgment  on  the 
scire  facias  be  entered  again  in  favour  of  the  plaintiff  against  all 
lands  of  the  defendants,  or  either  of  them,  upon  which  the  original 
judgment  was  a  lien/*  Judgment  was  accordingly  entered  Janu- 
ary 7th  1849,  and  on  this  judgment  Hassinger*s  interest  in  the 
Newport  lands  was  seized,  condemned,  and  sold  at  sheriff's  sale, 
January  5th  1850,  to  John  W.  Gloninger,  who  subsequently  con- 
veyed the  same  to  the  present  plaintiffs. 

Neither  of  the  scire  faciases  nor  the  rule  to  show  cause  why 
the  judgment  should  not  be  opened,  were  served  on  Miles,  the 
assignee,  under  the  voluntary  assignment,  nor  on  any  releasing 
creditor,  nor  on  the  assignee  in  bankruptcy;  and  no  creditor 
interested  in  either  assignment  had  any  notice  whatever  of  the 
proceedings.  Miles  died,  and  no  assignee  has  been  appointed  in 
his  place,  and  it  does  not  appear  from  what  we  have  before  us, 
who  the  assignee  in  bankruptcy  was,  nor  whether  he  ever  acted. 

The  alienees  of  John  W.  Gloninger  now  bring  this  bill  in 
equity  against  Hazard  and  Earp,  for  an  account  of  the  rents, 
issues,  and  profits  of  the  estate.  The  defendants  admit  the 
receipt  of  rents,  "  of  which  they  have  rendered  an  account  to 
complainants'  counsel,  showing  the  rents  of  said  third  claimed 
by  them,  now  in  the  hands  of  E.  Hazard,  to  be  8154.17,  and  in 
the  hands  of  T.  Earp  to  be  $13.15  ;'*  but  they  decline  "  to  account 
with  the  said  complainants  for  said  rents  until  it  shall  be  deter- 
mined by  a  competent  legal  tribunal  that  they  have  good  title 
thereto."  Hazard  and  Earp  admitted  themselves  in  possession 
of  the  estate,  a  small  part  of  which  is  improved  for  farming  pur- 
poses, yielding  a  small  rental,  the  aggregate  of  which,  belonging 
to  the  owners  of  the  Hassingers'  interest,  is  represented  by  the 
above-stated  sums ;  but  they  deny  that  the  complainants  are  the 
owners  of  Hassingers'  interest. 

Although  in  form  it  is  a  suit  in  equity,  it  is  in  fact  an  action 
of  ejectment  by  one  tenant  in  common  out  of  possession  against 
his  fellow-tenants  in  exclusive  possession  of  the  common  estate. 
And  the  question  tried  in  the  court  below,  and  argued  here,  was 
whether  the  sheriff's  sale  vested  in  Gloninger  the  title  of  Jona- 
than K.  Hassinger.     Was  the  revival  of  the  judgment  upon  two 
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nihiU  in  1844,  without  notice  to  terre-tenants,  suflScient  to  con- 
tinue its  lien  ?  Were  the  assignees  terre-tenants  ?  Was  the 
judgment  a  lien  vhen  the  land  was  sold  to  Gloninger,  in  1850  ? 
These  are  the  questions  which  the  court  below  decided,  and  which 
counsel  argued  fully  before  us.  And  they  were  the  only  ques- 
tions. There  is  no  dispute  about  account.  The  defendants 
admit  a  sum  of  money  in  their  hands,  which  belongs  to  the 
owner  of  the  third  part  of  the  estate,  and  the  plaintiflFs  claim  no 
more  money  than  the  defendants  admit  to  be  due  to  somebody. 

Now,  the  first  observation  to  be  made  upon  a  case  so  presented 
is,  that  one  of  the  parties  interested  in  the  questions  to  be  de- 
cided is  not  before  us.  Manifestly,  Hazard  and  Earp  have  no 
interest  in  these  questions.  They  make  no  claim  to  Hassinger's 
third  part  of^he  lands.  To  them  it  is  all  one  whether  that 
interest  passfed  under  the  voluntary  assignment,  under  the  pro- 
ceedings in  Dankruptcy,  or  under  the  sheriff's  sale  of  1850.  But 
there  is  a  party  somewhere,  who  is  directly  interested  in  the  ques- 
tions, and  that  party  is  not  in  court,  and  has  no  notice  of  the 
present  proceeding.  The  questions  presented  for  decision  are 
nice  and  difficult,  but  our  decision  of  them,  without  all  the  parties 
in  interest  before  us,  would  be  mere  brutum  fulmen.  Wherefore, 
then,  should  they  be  decided  ?  What  decency  or  justice  would 
there  be  in  deciding  a  party's  cause  before  he  had  been  sum- 
moned to  a  hearing?  The  creditors  of  Hassinger,  either  the 
releasing  creditors  under  the  voluntary  assignment,  or  the  gene- 
ral creditors  under  the  proceedings  in  bankruptcy,  are  most  likely 
that  party.  If  there  is  no  existing  assignee  to  represent  them, 
one  may  be  raised  up.  And  when  they,  by  a  new  assignee,  or 
some  other  representative,  appear,  to  contest  the  title  of  Glon- 
inger *s  alienees,  it  will  be  soon  enough  to  consider  the  questions 
now  prematurely  presented.  If  we  should  decree  a  payment  to 
the  plaintiffs  of  the  moneys  which  the  defendants  admit  to  be  in 
hand,  I  cannot  see  how  it  would  protect  the  defendants  against 
the  future  suit  of  whoever  may  legally  represent  the  creditors 
of  Hassinger.  Nor  would  such  a  decree  establish  the  title  of 
the  plaintiffs  against  such  representative.  If,  on  the  other  hand, 
we  should  decree  against  the  plaintiffs,  and  leave  the  money  in 
the  hands  of  the  defendants,  who  do  not  claim  it,  it  would  con- 
clude nothing  against  the  plaintiffs  in  a  future  contest  with  a 
representative  of  the  creditors.  In  a  word,  we  are  called  on  to 
decide  mere  abstract  questions,  instead  of  a  concrete  case  be- 
tween appropriate  parties.  Every  consideration  of  what  is  due 
to  ourselves,  as  well  as  to  parties,  forbids  us  to  entertain  such  a 
case. 

The  next  and  only  other  observation  we  have  to  make  is,  that 
the  plaintiffs  have  ample  remedy  at  law,  and  therefore  should 
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not  come  into  equity.  If  they  wish  to  compel  the  defendants  to 
acknowledge  their  title,  and  admit  them  to  a  joint  possession, 
ejectment  is  their  appropriate  remedy.  If  they  wait  to  recover 
rents,  assumpsit  lies :  Burrell's  Administrator  v.  Burrell,  9  Casey 
492.  There  is  no  doubt  of  our  concurrent  jurisdiction,  with 
courts  of  law,  in  matters  of  account  where  the  accounts  are 
mutual  and  complicated,  and  also  where  they  are  all  one  side, 
but  discovery  is  sought,  and  is  material  to  the  relief.  In  the 
first  class  of  cases,  a  bill  in  equity  is  generally  preferable  to 
account  render,  and  as  discovery  is^  peculiarly  a  chancery  juris- 
diction, a  court  of  equity,  to  prevent  multiplicity  of  suits,  will, 
when  it  has  legitimately  acquired  jurisdiction  over  the  cause  for 
purposes  of  discovery,  entertain  the  suit  for  relief,  and  dispose 
of  every  connected  topic  of  dispute.  But,  on  the  other  hand, 
where  the  accounts  are  all  on  one  side,  and  no  discovery  is  sought 
or  required,  courts  of  equity  will  decline  taking  jurisdiction  of 
the  cause :  Brightly's  Eq.  pi.  124-25 ;  McGowin  «^  Reming- 
ton, 2  Jones  63 ;  ShoUenberger's  Appeal,  9  Harris  340 ;  Bank 
of  United  States  v.  Biddle,  2  Parsons  63 ;  Story's  Eq.  §§  458-9, 
462. 

The  very  simple  accounts  in  this  case  were  all  on  one  side, 
and  no  discovery  was  required,  for  they  were  rendered  to  the 
counsel  of  the  complainants.  The  defendants  show,  indeed,  that 
they  settled  the  rents  with  C.  D.  Gloninger  up  to  December  1852, 
and  have  hesitated  to  pay,  since  that  time,  only  from  doubts 
they  entertain  of  the  plaintiffs*  title. 

This,  therefore,  was  no  case  for  a  court  of  equity.  The  plain- 
tiffs' appropriate  and  ample  remedy  was  at  law.  If  they  should 
bring  ejectment,  and  establish  their  title  against  the  doubts  of 
the  defendants,  of  course  they  would  entitle  themselves  to  a  third 
of  the  rents,  and  when  some  representative  of  Hassinger's  credit- 
ors should  appear  to  recover  the  possession  back  from  the  plain- 
tiffs, they  would,  if  successful,  recover  also  the  mesne  profits. 
But  then  the  contest  would  be  between  the  appropriate  parties. 
Or  if  the  representative  of  the  creditors  should  intervene,  and 
take  defence  in  the  action  of  ejectment  which  the  plaintiffs  may 
bring  against  Hazard  &  Earp,  the  title  would  get  a  fair,  and, 
possibly,  a  final  trial. 

Without  meaning  to  affirm  the  principles  of  law  decided  by 
the  court  below,  we  do,  for  the  reasons  here  given,  affirm  the 
decree  dismissing  the  bill,  but  without  prejudice  to  the  rights  of 
the  parties  in  any  other  action  or  proceeding. 

Decree  affirmed.. 

6  Wr.— 26 
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William  Tarns,  who  was  sued  with  John  Tanis, 
versus  Saunders  Lewis,  Trustee  of  James  Tarns. 

Former  Recovery^  when  properly  pleaded. — Improper  Plea  vnll  after 
Verdict  be  considered  as  if  demurred  to. — Defence  to  Action  for  Con- 
spiracy to  defraud  Creditors, 

1.  Id  an  action  of  trespass  on  the  case  in  the  nature  of  a  writ  of  conspiracy 
for  fraudulently  secreting  and  transferring  the  goods  of  a  defendant  in  an 
execution  from  the  reach  of  the  plaintiff,  the  defendant  pleaded  that  the  same 
questions  as  to  fraudulent  conduct  bad  been  made  and  tried  on  a  scire  facias 
against  garnishees,  in  an  attachment  execution  wherein  defendant  was  a 
garnishee,  and  that  there  was  judgment  therein  for  the  defendant:  on  the 

feneral  issue  in  the  action  of  trespass,  there  was  a  verdict  for  the  plaintiff, 
ut  the  plea  being  traversed,  on  the  issue  thus  framed,  there  was  a  verdict  for 
the  defendant:  the  court  below  entered  judgment  for  the  plaintiff  for  the 
damages  found:  on  writ  of  error  it  was  ffeldt  that  the  question  as  to  the 
fraudulent  conduct  of  the  defendant  being  raised  incidentally  only,  on  the 
scire  facias,  and  its  decision,  not  essential  to  that  judgment,  which  was  eon- 
elusive  of  nothing  more  than  that  the  garnishee  had  not  at  the  time  eoods  of 
the  defendants  in  his  hands,  the  jud^ent  on  the  attachment  could  not  be 
pleaded  as  a  former  recovery  in  the  action  of  trespass :  hence,  it  was  not  error 
to  enter  judgment  for  the  plaintiff  on  the  general  issue  for  the  damages 
assessed. 

2.  The  pleas  being  bad,  they  should  have  been  demurred  to  by  the  plaintiff, 
kand  not  traversed:  but  after  the  verdict  of  the  jury,  the  same  effect  will  be 

given  to  them,  as  if  they  had  been  demurred  to :  and  they  are  not  aided  by 
the  fact  that  immaterial  issues  have  been  formed  upon  them  and  found  for  the 
defendant. 

3.  Where  the  fraudulent  acts  complained  of  were  committed  in  1850,  it  is 
not  a  defence  that  in  1856,  the  trustees  under  the  insolvent  laws,  of  one  of 
the  defendants,  J.,  had  brought  an  action  of  assumpsit  against  the  other 
defendant,  W.,  to  recover  the  value  of  the  property  fraudulently  assigned  by 
J.  to  W.,  and  had  recovered  a  verdict  and  judgment :  nor  was  it  error  in 
the  court  to  refuse  to  charge  the  jury  that  if  the  goods  sued  for  in  that  action 
were  the  same  cm  charged  to  have  been  fraudulently  secreted  from  the  plaintiff, 
their  verdict  should  l^  for  the  defendants :  for  the  plaintiff's  right  to  recover 
damages  for  the  unlawful  acts  of  the  defendants  in  1850,  could  not  be  affected 
by  a  recovery  in  1856  for  the  goods  or  their  value. 

4.  Testimony  was  not  admissible  on  the  trial  of  the  general  issue,  that  one 
of  the  defendants,  before  the  alleged  fraudulent  transfer,  had  endeavoured  to 
make  sale  of  his  property  ;  because,  if  admitted,  it  would  not  have  shown  that 
the  arrangement  made  widi  his  co-defendant,  was  honest,  and  it  was  therefore 
irrelevant. 

5.  Where  on  an  amicable  reference  to  settle  the  accounts  of  the  defendants, 
the  statement  of  one  of  them,  J.,  was  produced  and  read  before  the  arbitrators 
in  the  presence  of  both,  without  objection  on  the  part  of  the  other  defendant, 
W.,  except  as  to  one  item,  the  paper  containing  the  statement,  identified  and 
proved  by  one  of  the  arbitrators,  held  admissible  as  evidence  to  show  assent  on 
the  part  of  W.  to  the  account  as  stated  by  J. :  and  though  from  the  whole 
testimony  the  evidence  of  such  assent  was  but  slight,  still  it  was  for  the  jury, 
whose  province  it  was  to  say  how  much  of  the  account  had  been  proved. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  on  the  case  for  a  conspiracy,  brought,  Octo« 


Digitized  by  VjOOQIC 


1862.]  OF  PENNSYLVANIA.  408 

[Tama  v.  Lewis.] 

ber  4th  1856,  by  Saunders  Lewis,  trustee  of  James  Tarns,  against 
William  Tarns  and  John  Tarns ;  but  the  writ  was  not  served  on 
William  Tams,  by  whom  the  action  was  defended. 

The  declaration  contained  three  counts,  and  charged  that  the 
defendants,  in  pursuance  of  a  fraudulent  conspiracy,  had  secreted, 
assigned,  and  transferred  to  persons  unknown,  the  goods  and 
chattels  of  John  Tams,  and  thereby  fraudulently  preyenting  the 
plaintiff  from  having  execution  thereof,  upon  a  judgment  which 
he  had  previously  recovered  against  John  and  Edward  Tams. 

To  this  the  defendant  pleaded — 1.  Not  guilty.  2.  That  the 
question  of  combination  and  conspiracy  to  defraud  had  been  tried 
under  a  certain  attachment  execution,  sued  out  by  Saunders 
Lewis,  in  which  William  Tams  was  garnishee,  in  which  a  verdict 
was  rendered  in  favour  of  William.  8.  That  in  the  said  attach- 
ment, the  question  whether  John  possessed  goods  of  sufficient 
value  to  pay  the  amount  of  the  judgment,  and  the  question,  as  to 
the  combination  and  conspiracy,  had  been  tried,  and  a  verdict  ren- 
dered for  William  Tams ;  and  4.  That  the  same  questions  were 
tried  under  a  certain  other  attachment  execution,  sued  out  by 
Edwin  Tams,  in  which  William  was  garnishee,  in  which  a  verdict 
was  rendered  against  William  for  $3137.50. 

To  these  pleas  the  plaintiff  filed  a  special  replication,  travers- 
ing the  facts  alleged  in  the  pleas,  and  concluding  to  the  country. 

On  the  trial  the  following  points  were  presented  by  the  coun-* 
sel: — 

The  plaintiff  requested  the  court  to  charge  the  jury : — 

1.  An  attachment  of  execution  by  the  plaintiff  laid  in  the 
hands  of  the  defendant,  William  Tams,  upon  a  judgment  against 
John  Tams,  and  a  judgment  thereon  against  the  garnishee,  is  no 
bar  to  a  suit  by  the  plaintiff  against  William  Tams  and  John 
Tams,  for  a  conspiracy  to  defraud  him,  the  plaintiff,  by  a  fraud- 
ulent sale  of  personal  property  by  John  Tams  to  William  Tams. 

2.  A  suit  by  the  insolvent  assignees  of  John  Tams  against 
William  Tams,  to  recover  money  had  and  received  by  the  latter 
to  the  use  of  such  assignees,  and  a  judgment  thereon,  is  no  bar 
to  the  present  suit. 

The  counsel  for  the  defendant  also  requested  the  court  to 
charge  the  jury : — 

1.  That  as  the  plaintiff  has  charged,  in  his  declaration,  a  con- 
spiracy against  this  defendant,  with  one  John  Tams,  to  defraud 
him,  therefore,  to  sustain  this  suit  he  must  prove  that  the  con- 
spiracy was  to  defraud  this  particular  plaintiff  of  his  judgments 
set  forth  in  his  declaration,  and  evidence  of  a  conspiracy  to 
defraud  the  creditors  of  John  Tams  generally,  does  not  support 
the  cause  of  action  as  laid  in  the  narr.^  nor,  under  such  evidence, 
entitle  him  to  recover. 

2.  That  if  the  jury  believe,  from  the  evidence,  there  was  ^ 
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sale  of  the  property  by  John  Tams  to  William  Tams,  and  the 
goods  so  sold  in  1850,  after  said  sale,  were  kept  openly  in  the 
store  where  they  had  been  previously  kept,  so  that  the  plaintiff, 
at  any  time  during  the  period  of  about  one  year  they  so  re- 
mained, could  have  levied  upon  them,  if  he  believed  the  sale  to 
have  been  illegal  and  fraudulent,  it  was  not  a  secreting  of  the 
property  of  John  Tams,  as  charged  in  the  narr.^  and  should  the 
jury  so  find,  their  verdict  should  be  in  favour  of  the  defendant. 

3.  That  it  now  appearing,  from  the  evidence  before  the  court 
and  jury,  that,  on  the  trial  of  the  cause,  in  the  attachment  exe- 
cution between  the  said  Saunders  Lewis,  the  present  plaintiff, 
and  the  said  William  Tams,  held  on  the  29th  day  of  September 
1856,  the  question  of  the  fraudulent  transfer  of  the  property  of 
John  Tams  to  William  Tams,  for  the  purpose  of  defrauding 
creditors,  was  tried,  and  a  verdict  and  judgment  rendered 
thereon  in  favour  of  the  said  defendant,  it  is  conclusive  in  this 
action,  and  a  bar  to  the  plaintiff's  right  of  recovery  now. 

4.  That  should  the  jury  find,  from  the  evidence,  that,  on  the 
trial  of  the  attachment  execution  between  the  said  Saunders 
Lewis  and  William  Tams,  the  defendant,  had  on  the  29th  of 
September  1856,  the  question  was  submitted  by  the  court  to  that 
jury,  and  passed  upon  by  them,  whether  the  property  of  John 

.Tams  had  been  transferred  to  William  Tams  for  the  purpose  of 
secreting  it,  or  hindering,  delaying,  or  defrauding  the  creditors 
of  the  said  John  Tams,  and  that  jury  having  rendered  a  verdict 
in  favour  of  the  said  William,  and  a  judgment  of  the  court 
having  been  given  on  the  same,  their  verdict  should  be  in  favour 
of  the  defendant  in  this  action. 

5.  That  it  appearing  to  the  court  that,  in  an  attachment 
execution,  at  the  suit  of  Edwin  Tams,  plaintiff,  and  the  said 
William  Tams  and  other  defendants,  of  December  Term  1851, 
No.  720,  on  a  trial  held  the  13th  day  of  May  1853,  the  question 
whether  John  Tams  had,  in  November  1850,  assigned  and  trans- 
ferred his  property,  now  the  subject  of  controversy,  to  the  said 
William  Tams,  for  the  purpose  of  defrauding  the  creditors  of  the 
said  John  Tams,  was  then  submitted  by  the  court  to  the  jury, 
and  the  jury,  on  the  trial  of  said  cause,  having  found  a  verdict 
against  the  said  William  Tams  for  83137.60,  and  judgment  given 
on  the  same,  and  this  sum  having  been  paid  by  the  defendant, 
under  the  pleadings  and  evidence  in  this  cause  it  is  conclusive, 
and  therefore  the  verdict  should  be  in  favour  of  the  defendant. 

6.  That  the  plaintiff  having  charged,  in  his  declaration,  a  con« 
spiracy  to  defraud  the  creditors  of  John  Tams  generally,  against 
this  defendant,  by  a  purchase  of  goods  fraudulently,  a  recovery 
in  any  action  for  the  value  of  the  goods  which  were  the  subject 
of  such  fraudulent  transfer,  and  the  payment  of  the  same,  is  a 
bar  to  any  other  action  for  the  same  goods,  or  for  damages 
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resulting  from  the  alleged  fraud  thus  generally  averred  in  his 
declaration. 

7.  That,  in  an  action  for  a  conspiracy  to  defraud  creditors, 
the  measure  of  damages  is  the  value  of  the  property  fraudulently 
conveyed,  and  not  the  amount  of  the  plaintiff's  claim ;  and  if  the 
value  of  the  goods  has  been  once  recovered,  there  can  be  no 
other  or  further  recovery  for  the  same. 

8.  That  should  the  jury  find,  from  the  evidence,  that  the 
goods,  chattels,  and  moneys,  sued  for  in  the  action  and  suit 
brought  and  prosecuted  by  Bullitt  &  Fairthorne,  trustees  of 
John  Tams,  were  the  same  goods  and  chattels  which  the  present 
plaintiff  claims,  the  said  John  and  William  Tams  conspired  and 
combined  together  to  secrete,  fraudulently  transfer,  and  assign 
to  persons  or  places  unknown,  as  alleged  in  their  declaration, 
there  can  be  no  recovery  by  the  present  plaintiff  for  them  in  this 
action ;  and  should  they  so  find,  their  verdict  ought  to  be  in 
favour  of  the  defendant. 

9.  That  it  appearing,  from  the  evidence  in  this  cause,  that 
there  was  but  one  transfer  of  goods  and  property  by  John  Tams 
to  William  Tams,  and  that  on  the  11th  day  of  November  1850; 
and  if  the  jury  should  be  satisfied,  from  the  evidence,  that  the 
verdict  and  judgment  recovered  by  Bullitt  &  Fairthorne,  trus- 
tees of  John  Tams,  was  for  the  same  property  sold,  assigned, 
and  transferred  on  that  day  to  William  Tams,  there  can  be  no 
recovery  for  that  property  in  this  action,  even  should  the  jury 
believe  that  the  sale  might  have  been  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  creditors. 

10.  That  should  the  jury  find,  from  the  evidence,  that  Bullitt 
k  Fairthorne,  assignees  of  John  Tams,  in  their  suit  against 
William  Tams,  recovered  a  verdict  for  the  same  property,  now 
the  subject  of  dispute,  and  alleged  to  have  been  fraudulently 
conveyed  by  John  to  William  Tams,  there  can  be  no  recovery  by 
the  present  plaintiff  in  this  action. 

On  the  points  propounded  by  the  plaintiffs,  the  court  (Stroud, 
J.)  answered  as  requested,  but  refused  the  answers  requested 
on  the  1st,  2d,  8d,  4th,  6th,  6th,  8th,  9th,  and  10th  points  of  the 
defendants;  and  on  the  7th  point  told  the  jury,  that  as  to 
the  measure  of  damages,  it  was  correctly  stated ;  and  that  if 
the  present  plaintiff  had,  in  any  former  action,  recovered  the 
value  of  the  goods  alleged  to  have  been  the  subject  of  the  conspi- 
racy between  John  and  William  Tams,  this  would  be  a  bar  to 
the  recovery  in  this  action ;  but  that  there  was  no  evidence  of 
any  such  recovery  heretofore. 

Under  these  instructions,  there  was  a  verdict  in  favour  of 
plaintiff  for  86033  on  the  issue  raised  by  the  plea  of  not  guilty. 
The  issues  raised  by  the  special  pleas  were  found  by  the  de- 
fendant. 


Digitized  by  VjOOQIC 


406  SUPREME  COURT  IPhiladelphia 

[Tame  t^.  Lewis.] 

On  the  7th  of  January  1861,  the  counsel  for  the  plaintiff 
obtained  a  rule  for  a  new  trial,  and  for  the  entry  of  judgment  in 
favour  of  plaintiff,  non  obstante  veredicto.  On  the  6th  of  April 
1861,  the  motion  for  a  new  trial  was  refused,  but  judgment  was 
entered  in  favour  of  plaintiff  non  obstante.  The  case  was  thereupon 
removed  into  this  court,  where  the  principal  error  assigned  was 
the  entry  of  judgment,  as  above  stated.  There  were  several 
other  assignments  of  error  as  to  the  rejection  of  certain  portions 
of  defendant's  evidence,  the  affirmance  of  plaintiff's  points,  and 
the  refusal  of  the  learned  judge  before  whom  the  cause  was  tried, 
to  charge  as  requested  by  the  defendant;  all  which  are  suffi- 
ciently stated  in  the  opinion  of  this  court. 

A.  V.  Parsons  and  Theodore  Ouyler^  for  plaintiff  in  error. — 
The  jury  found  for  the  plaintiff  on  the  plea  of  "  not  guilty,"  and 
in  favour  of  the  defendant  on  all  the  special  pleas — when  the 
defendant  asked  for  a  judgment  in  his  favour  on  those  pleas,  par- 
ticularly the  first  and  second.  In  those  pleas  the  defendant 
avers  that,  in  a  former  trial  between  the  same  parties,  the  ques- 
tion, the  same  cause  and  ground  for  action  was  tried  before  a 
jury,  when  there  was  a  verdict  and  judgment  rendered  in  favour 
of  this  defendant,  which  was  unreversed  nor  made  void. 

To  these  pleas  the  plaintiff  replied,  denying  the  fact  that  the 
same  question  was  tried  between  the  same  parties  in  a  former 
trial,  and  in  his  replication  concluded  to  the  country ;  and  this 
was  the  issue  on  the  first  two  special  pleas  between  the  parties. 
On  it  the  jury  have  found  a  verdict  in  favour  of  the  defendant. 

Was  such  a  finding  a  bar  to  this  action  ?  If  it  was,  then  the 
defendant  was  entitled  to  a  judgment  in  his  favour  on  the  ver- 
dict. Does  a  former  trial,  of  the  same  question  of  law  and  fact 
between  the  same  parties,  bar  a  second  action  ? 

We  think  the  rule  of  law  is  well  settled  that  whatever  may  be 
the  form  of  action,  if  the  original  question  appears  to  have  been 
the  same,  and  the  same  evidence  will  support  both  actions,  and 
a  judgment  be  had  on  the  merits,  it  bars  all  other  actions  for 
the  same  cause  of  controversy :  Wilson  v.  Hamilton,  9  S.  &  R* 
424 ;  Cist  v.  Zeigler,  16  Id.  282 ;  Marsh  v.  Pier,  4  Rawle  273 ; 
Souter  V.  Baymore,  7  Barr  417 ;  Duffey  v.  Lytle,  6  Watts  120; 
Bower  v.  Tallman,  6  W.  &  S.  656 ;  Carmony  v.  Hoober,  6  Barr 
809. 

Acting  under  the  case  as  thus  settled,  the  defendant  did  show, 
by  testimony  of  the  jurors  who  tried  the  former  cause,  that  on  the 
previous  trial  the  question  decided  by  that  jury  was,  whether  the 
sale  of  the  store  of  goods  from  John  to  William  was  fraudu- 
lent or  not,  and  made  merely  to  hinder,  delay,  or  defraud  cre- 
ditors. And  now  we  have  the  finding  of  the  present  jury  of  that 
fact  in  our  favour,  which  is  conclusive :  Phillips  v.  Burch,  16 
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Johns.  189,  161 ;  Brackway  v.  Einny,  2  Johns.  210 ;  Fanning^ 
ton  V.  Payne,  15  Id.  432 ;  Parker  v.  Thompson,  3  Pick.  429 ; 
Rizer  t;.  King,  7  Johns.  20 ;  Kitchen  v.  Campbell,  2  Black.  Rep. 
881;  3  Wilson  304-8;  Boget  v.  Williams,  3  Bain  &  Hess  235; 
Tarns  V.  Richards,  2  Casey  97 ;  Rockwell  v.  Langley,  7  Harris  509. 
But,  we  are  told,  that  on  an  attachment  execution  $ur  judg- 
'ment,  the  question  of  fraud  in  the  sale,  and  a  combination  be- 
tween John  and  William  Tarns,  could  not  arise.  We  reply,  that 
we  plead  that  the  question  did  arise,  and  was  tried  by  a  jury ; 
and  we  have  the  verdict  of  the  jury  who  tried  this  cause  on  this 
issue  that  it  did  arise,  and  was  decided.  If  it  could  not,  in  law 
or  fact,  arise  on  the  trial  between  the  same  parties,  why  did  not 
the  plaintiff  demur  to  our  pleas  ?  That  it  could  arise,  is  clearly 
shown  by  the  cases  of  Penrod  v.  Mitchell,  8  S.  &  R.  522 ;  2 
Penna.  Rep.  126;  Mott  v.  Danforth,  6  Watts  308. 

John  S,  Powell,  William  L.  Hirst^  and  B.  Qerhardj  for  defend- 
ant in  error. — The  judgment  was  given  by  the  court  below  in 
favour  of  the  plaintiff,  non  ob$tante  veredicto^  on  the  ground  that 
the  issue  raised  by  these  pleas  was  immaterial.  That  question 
eoold  have  been  raised  upon  demurrer,  but  the  plaintiff  having 
replied  and  gone  to  trial,  it  was  decided  by  the  court  below  upon 
the  motion  for  judgment.  The  error  complained  of  does  not 
seem  to  embrace  the  fourth  plea ;  if  it  does,  it  has  been  aban- 
doned by  the  plaintiff  in  error  in  his  argument.  Were  it  other- 
wise, there  would  be  no  diflSculty  in  regard  to  it,  the  attachment 
execution  of  Edwin  Tams  being  by  a  different  plaintiff,  and  it 
having  been  decided  by  this  court  that  a  verdict  and  judgment 
in  an  attachment  execution  is  no  bar  to  a  subsequent  attachment 
by  another  creditor,  directed  against  the  effects  of  the  same 
defendant,  in  the  hands  of  the  same  garnishee :  Breading  v.  Seig- 
worth,  6  Casey  396.  Tams  v.  Bullitt,  11  Id.  308,  would  apply 
this  doctrine  still  more  strongly  to  another  and  different  form  of 
action. 

The  error  alleged  as  to  the  second  and  third  pleas  then  remains. 
This  action  was  brought  against  William  and  John  Tams,  for  de- 
feating the  plaintiff's  execution  by  the  fraudulent  sale  of  Novem- 
ber 11th  1850.  At  that  time  the  plaintiff  was  entitled  to  recover 
the  entire  value  of  the  goods  withdrawn  from  the  reach  of  his 
execution :  Penrod  v.  Mitchell,  8  S.  &  R.  522.  Has  anything 
taken  place  since  to  prevent  a  recovery  of  these  damages,  and 
can  the  attachment  execution  of  Saunders  Lewis  against  Wil- 
liam, as  garnishee,  be  a  bar  ?  In  the  latter,  the  object  of  the 
trial  was  to  determine  the  amount  then  held  by  William  of  either 
goods  or  money  belonging  to  John  Tams,  the  plea  being  nulla 
bonay  while  the  present  action  is  one  against  John  and  William 
both,  for  a  tort,  the  parties  defendant  being  different,  and  it  being 
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possible  to  introduce  evidence  that  would  have  been  entirely 
incompetent  under  the  other  action. 

The  plaintiff  in  error  has  cited  a  number  of  authorities  as  to 
the  cases  in  which  the  plea  of  re9  judicata  may  be  pleaded,  and 
whether  it  is  a  question  for  the  jury.  A  few  of  them  only  need 
be  considered.  The  jury  have  passed  upon  the  issues  rr.ised  by 
these  pleas.  Only  the  one  point  is  left  for  argument.  In  plead- 
ing a  former  recovery,  it  is  essential  that  it  should  appear  to 
have  been  not  only  for  the  same  cause  of  action,  but  between  the 
same  parties :  Hampton  v.  Broom,  1  Miles  241 ;  Marsh  v.  Pier, 
4  Rawle  273. 

In  Tams  v.  Richards,  2  Casey  97,  the  moneys  held  by  Rich- 
ards, Bispham  &  Co.  were  the  proceeds  of  goods  received  by 
them  through  William  Tams,  as  his  agents.  These  moneys  were 
recovered  by  Edwin  Tams  from  William,  on  the  ground  of  the 
goods  having  been  obtained  by  him  originally  in  fraud  of  credit- 
ors, and  to  have  permitted  a  recovery  of  their  value  from  his 
agents,  the  auctioneers,  would  have  been  to  make  William  pay 
their  value  twice  over  to  the  same  person.  Without  this  expla- 
nation there  would  appear  a  manifest  inconsistency  between  the 
ruling  in  this  case  and  that  of  the  subsequent  cases  of  Breading 
V.  Seigworth  and  Tams  v.  Bullitt.  "But  a  bar  in  one  assize, 
&c.,  is  a  bar  in  every  other.  Here,  by  actions  of  the  like  nature, 
must  be  meant  actions  in  a  similar  degree,  not  merely  those  which 
have  a  similitude  of  form:"  Hitchin  v.  Campbell,  2  W.  Black. 
831.  Can  the  two  actions  of  Saunders  Lewis  be  considered  in 
any  manner  as  being  of  the  same  degree  ?  All  personal  actions 
are  treated  as  such  in  the  case  last  cited,  but  upon  being  defeated 
in  a  real  action,  the  plaintiff  could  resort  to  one  of  a  higher 
degree.  An  attachment  execution  is  created  by  the  Act  of  1836, 
and  is  in  rem  as  well  as  in  personam.  The  issues  raised  were  on 
the  pleas  of  not  guilty  and  nulla  bona,  the  ends  to  be  attained 
are  entirely  different.  In  no  sense,  then,  can  an  attachment  be 
considered  as  of  the  same  degree  as  an  ordinary  personal  action. 
It  was  not  merely  a  choice  between  two  forms  of  action  whereby 
the  remedy  would  have  been  the  same,  as  in  Cist  v.  Zeigler,  16 
S.  &  R.  282.^ 

The  question  is,  what  amount  of  damage  we  suffered  by  the 
sale  on  the  11th  of  November  1850?  while  the  question  in  the 
attachment  was,  what  amount  of  the  property  of  John  Tams  was 
in  the  hands  of  William  at  the  time  of  the  service  of  the  writ 
of  attachment  on  him  in  1853. 

"  In  any  use  of  the  attachment  which  the  Act  of  Assembly 
warrants,  no  such  questions  as  those  which  are  stated  in  the 
defendant's  second  plea  could  have  arisen  in  the  course  of  the 
proceedings  upon  the  attachment  there  mentioned. 

"  Nor  could  the  action  to  which  the  defendant's  aecond  plea  was 
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pleaded,  and  the  attachment  execution  to  which  it  refers,  be  said 
in  any  proper  legal  sense  to  be  for  the  same  cause  of  action. 
The  first  is  founded  in  tort,  and  so  declared  upon  clearly  and 
positively,  whilst  the  attachment  execution,  by  virtue  of  the  Act 
of  Assembly  which  authorizes  it,  is  limited  to  the  enforcement 
of  a  judgment,  by  subjecting  for  that  end  certain  intangible  pro- 
perty of  the  original  defendant,  and  certain  rights  of  the  same 
intangible  things,  where,  by  reason  of  a  contract  between  such 
defendant  and  a  third  person,  an  interest  in  and  control  over  the 
same  has  been  acquired  by  the  latter :"  Finley  v.  Hanbest,  6 
Casey  190. 

In  addition  to  this,  the  verdict  of  Edwin  Tarns  for  ?3137.50 
had  been  obtained  before  the  issuing  of  the  attachment  of  Saun- 
ders Lewis  from  the  goods  of  John,  in  the  hands  of  William, 
obtained  through  the  fraudulent  sale,  which  is  the  basis  of  this 
action,  thus  clearly  depriving  the  plaintiff  of  that  amount  should 
the  special  pleas  be  held  to  be  a  bar.  The  action  of  Bullitt  & 
Fairthorne,  the  insolvent  assignees,  in  which  the  record  of  the 
case  of  Edwin  Tams  was  given  in  evidence  as  a  set-off,  shows  a 
further  sum  of  $2647.22,  of  which  the  plaintiff  was  also  de- 
prived, and  which  would  be  lost  to  him  were  the  views  of  the 
counsel  of  the  plaintiff  in  error  taken  as  correct. 

The  plaintiff  below  was  injured  by  a  fraud ;  subsequently,  by 
diligence,  he  obtained  part  of  what  he  had  then  lost.  His  right 
to  recover  the  remainder  cannot  be  affected  by  the  recovery  of 
strangers.  He  would  still  have  his  action  for  the  wrong  done 
him. 

The  filing  of  the  petition,  and  the  discharge  of  John  Tams  in 
the  Insolvent  Court  had  taken  place  in  1852,  between  the  fraudu^ 
lent  sale  and  the  issuing  of  the  attachment ;  the  latter,  therefore, 
could  only  apply  to  goods  or  funds  in  the  hands  oi  William 
subsequent  to  the  insolvent  proceedings.  Though  the  verdict  on 
the  plea  of  nulla  bona^  in  the  attachment,  was  for  the  defendant 
as  to  the  goods  in  his  hands,  yet,  on  the  question  of  fraud  or  no 
fraud,  it  was  for  the  plaintiff  since  the  verdict. 

The  opinion  of  the  court  was  delivered,  April  26th  1862,  by 
Strong,  J. — This  was  an  action  of  trespass  on  the  case,  in  the 
nature  of  a  writ  of  conspiracy,  and  the  tortious  overt  act  averred 
in  the  declaration  was,  that  John  Tams  and  William  Tams,  in 
pursuance  of  a  fraudulent  conspiracy,  had  secreted,  assigned, 
and  transferred,  to  unknown  persons,  the  goods  and  chattels  of 
the  former,  and  thereby  fraudulently  prevented  the  plaintiff 
from  having  execution  thereof,  upon  a  judgment  which  he  had 
recovered  against  the  said  John  Tams  and  one  Edwin  Tams. 
Only  William  Tams  was  summoned,  and  the  case  was  tried  upon 
issues  tendered  by  him  alone.     Of  these  the  general  issue  was 
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the  first,  and  upon  that  the  jury  found  a  verdict  for  the  plaintiff* 
This,  of  course,  established  all  the  material  averments  of  fact 
contained  in  the  declaration.  But  the  defendant  tendered  other 
issues.  He  pleaded  also  that  in  1853,  nearly  three  years  after 
the  conspiracy  and  overt  acts  charged  in  the  declaration,  the 
plaintiff  had  sued  out  an  attachment  execution  against  John 
Tams  and  Edwin  Tams,  and  therein  had  summoned,  among 
others,  William  Tams,  the  defendant,  as  garnishee;  that  on  the 
trial  of  the  issues,  formed  in  the  scire  facias  against  the  garni- 
shee, the  same  questions  were  made  and  tried  which  are  raised 
by  the  general  issue  in  this  case,  and  that  there  was  a  verdict 
and  judgment  in  favour  of  the  garnishee.  The  averments  con- 
tained in  these  pleas  were  traversed  by  the  plaintiff,  and  on  the 
trial  the  issues  thus  formed  were  found  for  the  defendant.  Thus 
the  record  exhibits  that  on  the  general  issue  there  was  a  verdict 
for  the  plaintiff,  and  on  these  special  issues  verdicts  for  the 
defendant.  The  court  below,  notwithstanding,  entered  a  judg- 
ment for  the  plaintiff  for  the  damages  found  under  the  general 
issue.  This  is  assigned  for  error,  and  it  is  the  only  important 
matter  presented  in  the  cause. 

If  the  special  pleas  of  the  defendant,  found  true  as  they  have 
been,  can  avail  him  at  all,  it  is  because  they  aver  a  former  re- 
covery, and  therefore  exhibit  an  estoppel  of  record.  A  former 
verdict  and  judgment  between  the  same  parties  is  undoubtedly 
conclusive  of  the  thing  directly  decided  by  them,  and  of  every 
fact  which  was  essential  to  the  adjudication.  Nor  is  it  necessary 
that  the  question  should  be  presented  the  second  time  in  the 
same  form  of  action.  But  a  former  judgment  is  not  conclusive 
of  anything  which  was  not  directly  decided  by  it,  or  was  not 
material  to  the  decision.  Before  such  an  effect  can  be  given  to 
it  in  another  suit,  it  must  appear,  either  from  the  record  or 
aliunde,  that  it  must  have  rested  on  the  precise  question  which 
it  is  sought  again  to  agitate.  In  many  cases,  whether  this  is  so 
or  not,  appears  from  the  record  itself,  in  others  it  is  shown  by 
evidence  not  inconsistent  with  the  record,  that  the  thing  alleged 
to  have  been  adjudicated  was  necessarily  and  directly  involved 
in  the  judgment.  This  is  indispensable  to  an  estoppel  of  record. 
Thus  in  the  Duchess  of  Kingston's  Case,  11  State  Trials  261,  it 
was  said  by  Chief  Justice  De  Grey,  in  delivering  the  opinion  of 
the  judges,  that  "  neither  the  judgment  of  a  concurrent  or  ex- 
clusive jurisdiction  is  evidence  of  any  matter  which  came  collate- 
rally in  question,  though  within  their  jurisdiction,  nor  of  any 
matter  incidentally  cognisable,  nor  of  any  matter  to  be  inferred 
by  argument  from  the  judgment."  The  same  thing  was  ruled 
in  Hibshman  v.  Dullebun,  4  Watts  183.  And  if  a  judgment  does 
not  conclude  anything  only  incidentally  arising  in  the  trial  which 
resulted  in  the  .judgment,  much  more  can  it  not  conclude  a 
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matter  immaterial  to  it,  a  thing  which  could  not  have  been 
legitimately  tried.  If  these  principles  be  kept  in  view,  there  is 
rer J  little  difficulty  in  this  case.  The  substance  of  the  defend- 
ant's second  and  third  pleas  is,  that  there  had  been  a  judgment 
against  the  plaintiff  on  a  scire  faciae^  sued  out  by  him  against 
the  defendant,  upon  an  attachment  execution  against  John  Tams. 
This,  in  itself,  was  no  defence.  All  that  is  directly  involved  in 
the  judgment  on  the  scire  facias  is,  that  the  defendant,  at  the 
time  when  the  attachment  was  tried,  had  in  hand  no  personal 
estate  belonging  to  John  Tams,  in  the  language  of  the  Act*  of 
Assembly,  "  debts  due,"  "  deposits  made,"  or  **  goods  or  chattels 
pawned,  pledged,  or  demised,"  as  described  in  the  act,  that  is 
bailed.  The  pleas  also  aver,  and  with  truth,  as  the  jury  have 
found,  that  on  the  trial  of  the  scire  faciaSj  it  became  a  question 
whether  the  allegations,  which  the  plaintiff  makes  in  this  suit, 
were  founded  in  fact.  But  this  question  was  not  the  direct 
subject-matter  of  adjudication.  If  made  at  all,  as  for  the  pur- 
poses of  this  case  it  must  be  treated  as  having  been,  it  could  at 
most  have  been  only  incidentally.  The  form  of  the  writ  and  the 
plea,  nulla  bona^  settle  so  much.  Then  what  matters  it,  that 
the  questions  were  made  on  that  trial  ?  If  they  were  only  inci- 
dentally made,  if  their  decision  was  not  essential  to  the  judg- 
ment, and  especially  if  they  were  immaterial  questions,  no  case 
rules  that  they  can  no  longer  be  controverted.  And  it  is  note- 
worthy that  the  special  pleas,  whilst  setting  out  the  attachment 
execution,  do  not  aver  that  the  questions  which  they  allege  to 
have  been  made  on  the  trial  were  material  to  the  controversy 
then  existing  between  the  parties,  or  that  their  decision  was 
essential  to  the  judgment.  Nor  could  they  have  been.  How 
could  the  possession  of  attachable  property  by  William  Tams,  in 
June  1858 — property  which  then  belonged  to  John  Tams,  be 
established  by  the  facts  that  in  1850  John  Tams  and  William 
Tams  had  contrived  and  intended  to  injure  Saunders  Lewis — 
that  they  had  then  conspired  to  secrete,  transfer,  and  assign  to 
unknown  persons,  the  goods  and  chattels  of  John  Tams,  and  in 
pursuance  of  their  conspiracy,  had  secreted,  transferred,  and 
assigned  goods  and  chattels,  and  had  wrongfully  converted  them 
to  their  own  use,  and  that  Saunders  Lewis  had  been  prevented 
from  collecting  his  debt  ?  Or  how  could  the  garnishees'  plea  of 
nulla  bona  be  made  out  by  disproving  these  facts  ?  If  they  had 
all  been  proved,  they  would  not  have  shown  a  case  for  an  attach-^ 
ment  execution.  What  boots  it  then  that  the  questions  were 
made,  if  they  were  immaterial  ? 

The  case  is  complicated  by  the  fact  that  the  plaintiff,  instead 
of  demurring,  traversed  the  averment  of  the  pleas.  The  diffi- 
culty arising  from  this,  however,  is  rather  apparent  than  real. 
After  the  verdict  of  the  jury,  the  same  effect  is  to  be  given  to 
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the  pleas  as  if  they  had  been  demurred  to,  and  no  more :  Clears 
V.  Stevens,  8  Taunt.  413.  If  the  pleas  were  bad,  they  are  not 
aided  by  the  fact  that  immaterial  issues  have  been  formed  upon 
them  and  found  for  the  defendant.  If  an  immaterial  issue  be 
joined  upon  a  good  plea  and  be  tried,  a  repleader  will  be  awarded. 
But  if  the  plea  contain  nothing  of  substance,  if  no  material  issue 
could  be  formed  upon  it,  a  repleader  would  be  useless :  1  Burr. 
301 ;  Cowp.  510 ;  1  Strange  397  ;  1  Hamp.  268.  Then  judgment 
will  be  given  upon  the  record  as  if  the  bad  plea  had  no  existence. 

These  remarks  are  in  part  applicable  to  the  issues  formed  upon 
the  last  plea,  to  which  the  additional  remark  may  be  applied, 
that  the  record  pleaded  was  inter  alios  partes.  There  was  there- 
fore no  error  in  giving  judgment  for  the  plaintiflf,  there  having 
been  a  verdict  for  him  on  the  general  issue,  and  the  other  issues 
having  been  immaterial. 

Nor  are  the  errors  assigned  to  the  charge  of  the  court  sus- 
tained. Most  of  them  have  been  answered  by  what  has  already 
been  said,  for  they  present  the  question,  what  was  the  effect  of 
the  averments  contained  in  the  special  pleas  ?  If  those  pleas  did 
not  set  out  a  former  recovery,  then  what  was  said  in  regard  to 
them  was  correct ;  then  there  was  no  evidence  of  any  such  reco- 
very. It  is,  however,  urged  that  there  was  error  in  not  aflSrming 
the  eighth,  ninth,  and  tenth  points  presented  to  the  court  by  the 
defendant.  It  appeared  in  evidence  that  in  1856  Bullitt  &  Fair- 
thorne,  trustees  under  the  insolvent  laws  of  John  Tams,  had 
brought  an  action  of  assumpsit  against  William  Tams,  in  which 
they  claimed  to  recover  the  value  of  personal  property  fraudu- 
lently assigned  by  him  to  the  defendant,  and  had  recovered  a 
verdict  and  judgment.  The  court  was  asked  to  instruct  the 
jury  that  if  they  believed  the  goods,  chattels,  and  money  sued 
for  in  that  action  were  the  same  which  the  plaintiif  avers  in  this 
case  to  have  been  fraudulently  secreted,  the  verdict  should  be 
for  the  defendant.  The  points  are  in  substance  but  one.  The 
instruction  asked  was  refused,  and  it  is  very  clear  it  could  not 
have  been  given.  If  the  facts  be  as  the  jury  had  found  under 
the  general  issues,  that  in  1850  John  Tams  and  William  Tams 
conspired  to  defraud  the  plaintiif,  by  secreting  property  so  that 
he  could  not  levy  upon  it,  and  carried  out  their  fraudulent  de- 
sign, they  became  immediately  liable  to  him  in  damages  to  the 
extent  of  the  injury  which  he  had  sustained  in  consequence  of 
their  unlawful  acts.  The  extent  of  his  injury  was  measurable 
by  the  value  of  the  goods  fraudulently  abstracted :  Penrod  v. 
Mitchell,  8  S.  &  R.  522.  In  suing  for  these  damages  he  claims 
neither  the  goods  nor  their  value.  He  has  nothing  to  do  with 
the  value  of  the  goods  any  further  than  as  a  measure  of  the 
injury  which  the  defendant's  tortious  acts  have  caused  him. 
How,  then,  can  a  recovery  of  the  value  of  the  goods,  or  of  the 
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goods  themselves,  by  Bullitt  &  Fairthorne,  affect  his  right  to 
recover  from  the  tort  ?  It  does  not  repair  the  injury  which  he 
sustained,  or  atone  for  the  wrong  done  him.  Their  recovery  does 
not  pay  his  judgment,  though  it  may  have  proved  that  fraud  is 
unprofitable.  They  succeeded  to  no  rights  of  the  plaintiff,  and 
of  course  could  not  discharge  any  personal  claim  which  he  had 
against  the  defendant,  and  if  they  could  not  discharge  they  could 
not  enforce. 

We  do  not  perceive  that  the  defendant  was  injured  by  the 
rejection  of  the  questions  proposed  to  the  witness,  Robert  J. 
Bell.  That  at  an  earlier  date  John  Tarns  had  endeavoured  to 
make  a  sale  of  his  property,  or  that  some  one  had  contemplated 
purchasing,  could  not  have  tended  to  prove  that  his  arrangement 
with  his  brother  was  honest.  On  the  contrary,  his  inability  to 
make  such  a  sale  may  have  been  a  motive  to  cover  the  property 
from  creditors. 

The  correctness  of  the  admission  of  the  account  of  John  Tams, 
referred  to  in  the  third  assignment  of  error,  is  more  doubtful. 
Whether  admissible  or  not,  depends  upon  the  testimony  of 
Charles  Brooks.  He  had  been  an  arbitrator  between  John  Tams 
and  William  Tams.  What  was  sought  to  be  proved  by  him  was, 
that  the  account  had  been  assented  to  in  whole  or  in  part  by 
William  Tams.  If  it  had,  it  was  proper  to  be  submitted  to  the 
jury.  On  this  subject  it  must  be  conceded  that  his  testimony 
was  not  very  satisfactory.  Still,  it  tended  to  prove  that  the 
paper  was  before  the  arbitrators  when  both  John  and  William 
Tams  were  present ;  that  it  was  read  over,  and  the  items  ticked 
off  by  the  witness,  and  that  this  must  have  been  done  under  the 
inspection  or  in  the  hearing  of  William  Tams,  for  he  objected  to 
one  of  the  items  charged  to  him,  alleging  that  it  had  not  been 
paid,  but  does  not  seem  to  have  made  any  other  objection.  The 
identity  of  the  paper  seems  to  have  been  pretty  clearly  shown. 
Now,  though  the  evidence  of  assent  may  be  slight,  we  cannot  say 
it  amounts  to  nothing,  and  unless  it  did,  it  was  proper  to  submit 
it  with  the  paper  to  the  jury.  It  was  then  for  them  to  say  how 
much  was  proved. 

Being  of  opinion,  therefore,  that  none  of  the  errors  assigned 
are  sustainable,  we  afl^m  the  judgment. 

Judgment  a£Srmed. 
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Anewalt's  Appeal. 

Constructian  of  Will, — Conversion  of  Real  Estate  into  Personalty. 

1.  To  establish  a  conversion  of  land  into  money  under  a  will,  the  sale  must 
be  absolutely  directed,  irrespective  of  all  contingencies:  the  direction  to  sell 
must  be  imperative,  independent  of  all  discretion. 

2.  A  testator  by  will  directed  that  when  his  son  0.  became  of  legal  age, 
appraisers  were  to  be  chosen  to  value  the  homestead  farm,  which  the  son  was 
to  have  at  the  valuation  if  he  chose ;  if  he  refused,  the  executors  were  to  sell, 
&G. :  a  married  daughter  survived  the  testator,  and  then  died  before  O.  became 
of  age,  intestate,  leaving  one  son,  who  died  soon  after:  her  husband  then 
claimed  her  share  as  personalty.  Held,  that,  as  the  directions  of  the  testator 
in  the  will  to  sell,  were  not  absolute,  but  contingent  and  subject  to  the  discre- 
tion of  one  or  more,  there  was  no  conversion  up  to  the  death  of  the  daughter: 
consequently  her  interest  remained  as  it  had  descended  to  her  from  her  father, 
as  land,  in  which  her  husband  was  only  entitled  to  his  estate  by  the  curtesy. 

Appeal  from  the  Orphans'  Court  of  Northampton  county. 

This  was  an  appeal  by  George  Anewalt,  from  the  decree  of 
the  Orphans*  Court  of  Northampton  county,  distributing  the 
balance  in  the  hands  of  William  Dech  and  Reuben  Dech,  execu- 
tors, &c.,  of  Charles  Dech,  deceased. 

The  case  was  this : — Charles  Dech  died  in  December  1853, 
leaving  a  will,  in  which,  after  giving  to  his  widow,  Jemima,  cer- 
tain bequests  out  of  his  real  estate,  a  portion  of  real  estate,  and 
also  the  interest  of  a  certain  sum  of  money,  during  widowhood, 
and  bequeathing  to  three  of  his  children  specific  legacies,  he 
ordered  and  directed  as  follows : — 

"  I  do  order  and  direct,  that  when  my  son  Owen  Robert  be- 
comes of  legal  age,  that  then  he  and  my  oldest  daughter,  Sarah 
Elizabeth,  and  the  guardians  of  my  other  children,  shall  mutu- 
ally agree  and  choose  three  disinterested  men,  who  shall  value 
and  appraise  my  plantation,  situate  in  Lower  Nazareth  town- 
ship (whereon  I  now  live),  containing  one  hundred  and  twenty- 
four  acres,  be  the  same  more  or  less,  at  a  fair  cash  value; 
and  that  if  my  son,  Owen  Robert,  shall  see  proper  to  take  the 
said  plantation  at  such  valuation,  that  then  my  hereinafter- 
named  executors  shall  make  and  execute  a  deed  for  the  same  to 
him ;  but  if  my  said  son  should  refuse  to  accept  the  said  planta- 
tion at  such  valuation,  then  I  order  and  direct  that  my  said 
executors,  or  the  survivor  of  them,  shall  sell  my  plantation  on 
public  vendue,  for  the  best  price  that  may  be  gotten  for  the  same, 
having  first  given  due  public  and  timely  notice  of  such  vendue. 
The  said  plantation  shall  be  appraised  or  sold,  subject  to  the 
hereinbefore-mentioned  charges  upon  the  same,  for  the  use  of 
my  said  widow."  He  then  gave  and  bequeathed  unto  his  seven 
children,  naming  them,  after  payment  of  the  previous  legacies, 
all  the  rest  and  residue  of  his  estate,  share  and  share  alike ;  and 
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also  directed  that  the  annuity  to  his  wife,  during  her  life,  should 
be  charged  on  his  said  plantation.  William  Dech  and  Reuben 
Dech  were  named  as  executors. 

Charles  Dech  left  the  widow  above  named  and  seven  children, 
viz. :  Sarah  Elizabeth,  who  intermarried  with  George  Anewalt, 
the  appellant,  and  died  intestate  April  25th  1856,  leaving  her 
husband  surviving  her,  and  issue  one  child,  Clinton  Charles  Ane- 
walt, who  died  September  9th  1856,  intestate,  and  without  issue  ; 
Owen  Robert  Dech,  who  arrived  at  the  age  of  twenty-one  years 
in  August  1857 ;  Marietta;  Irwin  Jacob;  Lucinda  Eve;  Emma 
Maria,  and  Tilghman  Stephen.  Letters  of  administration  were 
granted  August  22d  1856,  on  the  estate  of  Sarah,  to  her  husband, 
Ueorge  Anewalt. 

The  real  estate  was  appraised  on  the  18th  of  October  1858, 
by  Jacob  Schweitzer,  Samuel  Hoffman,  and  Daniel  Odenwelder, 
in  pursuance  of  an  appointment  by  the  children  of  the  testator 
theretofore  made,  at  the  sum  of  ^10,976.90,  payable  as  follows  : 
On  the  marriage  or  death  of  the  widow,  without  interest,  $4845.83. 
At  the  death  of  the  widow  (of  which  she  is  to  receive  the  interest 
during  life),  $3333.88— ?8179. 16.  Leaving  for  present  distri- 
bution,  82797.74. 

Owen  Robert,  above  named,  accepted  the  plantation  at  this 
appraisement.  On  the  7th  of  December  1858,  the  executors  exe- 
cuted a  deed  to  him  for  it,  which  was  duly  recorded. 

On  the  25th  of  November  1859,  the  executors  presented  their 
account,  and  B.  F.  Fackenthall,  Esq.,  was  appointed  auditor  to 
examine,  and  if  occasion,  resettle  tne  account,  and  make  dis- 
tribution. 

No  objection  being  made  before  the  auditor  to  the  account,  it 
was  reported  as  correct. 

The  balance  for  distribution  was  $8030.55,  of  which  $2797.74 
were  the  proceeds  of  real  estate,  and  $232.81,  the  interest  which 
accrued  thereon,  and  the  proceeds  of  personal  estate  and  produce 
of  the  farm  since  the  testator's  death. 

The  auditor  decided  that  Sarah  Elizabeth's  one  seventh  part 
of  this  sivn  of  $2797.74  was  realty  at  the  time  of  her  death,  and 
not  personalty ;  that  therefore  it  did  not  pass  to  her  administra- 
tor, but  to  her  heirs,  and  that  her  husband,  George  Anewalt, 
was  only  entitled  to  the  interest  thereof  during  his  life.  To  this 
report  the  following  exceptions  were  filed  by  the  appellant : — 

1.  The  auditor  erred  in  deciding  that  "  if  Owen  Robert  had 
not  attained  his  majority,  the  executors  would  have  had  no  power 
to  sell." 

2.  In  deciding  that  at  the  death  of  Sarah  Elizabeth  Ane- 
walt, her  interest  in  the  testator's  farm  was  to  be  considered  as 
realty. 

8.  In  not  distributing  to  George  Anewalt,  administrator  of 
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Sarah  Elizabeth  Anewalt,  one-seventh  of  the  amount  of  the 
proceeds  of  real  estate,  to  be  divided  at  present,  to  wit, 
$399.68. 

4.  In  deciding  that  the  said  Greorge  Anewalt  is  entitled  only 
to  the  interest  of  the  one  seventh  part  of  the  proceeds  of  the 
sale  of  the  real  estate  for  life,  and  in  not  deciding  that  the 
said  George  is  entitled  to  the  said  one  seventh  part  absolutely. 

The  Orphans'  Court,  on  hearing,  dismissed  the  exceptions  and 
confirmed  the  report,  which  was  assigned  here  for  error. 

A.  H.  Brown  and  Charhi  ^  Max  Qoeppy  for  the  appellant. 

0.  S.  MyerSj  for  appellees. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 

Thompson,  J. — Conversion  of  property  from  one  species  to 
another,  by  a  legal  rule  or  principle,  is  a  familiar  doctrine.  The 
usual  difficulty  is  generally  to  be  found  in  the  instrument  de- 
signed to  efiect  the  object.  The  following,  taken  from  the  books, 
may  be  received,  in  the  aggregate,  as  a  full  statement  of  every 
requirement  under  the  doctrine :  "  To  establish  a  conversion, 
the  will  must  direct  it  absolutely  or  out  and  outy  irrespective  of 
ALL  contingencies."  "  The  direction  to  convert  must  be  positive 
and  explicit,  and  the  will,  if  it  be  by  will,  or  the  deed,  if  it  be 
by  contract,  must  decmvely  fix  upon  the  land  the  qualUy  of 
money.**  "It  must  be  an  imperative  AivQciion  to  sell."  Blight 
V.  The  Bank,  10  Barr  131;  Nagle's  Appeal,  1  Harris  260; 
Stoner  v.  Zimmerman,  9  Id.  894;  Henry  v.  McClosky,  9  Id, 
145 ;  Boshart  v.  Evans,  5  Wh.  151,  and  Hoke  v.  Leaman,  8  S. 
&  R.  248.  The  careful  and  diligent  research  of  the  appellees' 
counsel  have  furnished  many  other  authorities,  English  and 
American,  to  the  same  effect.  Indeed,  the  doctrine  is  not  con- 
troverted in  argument  by  the  appellant's  counsel. 

The  cases  cited  above,  also  furnish  instances  of  the  attempted 
applidation  of  the  doctrine  under  contingent  directions,  so  like 
the  present  that  they  almost  demonstrate  the  accuracy  of  the 
decree  of  the  court  below,  to  which  may  be  added  the  case  of 
Carlin  v.  May,  3  Atk. ;  Walter  v.  Maunde,  19  Vesey  424,  and 
Whitdale  v.  Partridge,  8  Id.  388. 

The  sale  directed  here  depended  upon  several  contingencies: 
in  such  case,  the  rule  is,  that  no  conversion  results  from  the  law 
and  does  not  take  place  until  it  is  actually  made.  The  conver- 
sion here  was  made  to  depend  on  the  acceptance  or  non-accept- 
ance of  the  land  on  terms  by  Owen  Robert  Dech,  after  he  should 
arrive  at  age,  and  that  again  depended  on  a  preliminary  agree- 
ment of  the  heirs  to  certain  appraisers,  to  make  a  valuation  of 
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the  farm ;  then  upon  an  agreement  by  the  appraisers  themselves, 
as  to  the  value.  Nofr  if  Owen  Robert  had  died  before  this  was 
all  done,  and  before  he  had  exercised  his  election,  and  refused 
to  take  the  farm  at  the  appraisement,  the  directions  for  conver- 
sion would  not  operate.  No  one  can  see  in  this  that  positive 
direction  to  sell,  irrespective  of  contingencies  which  the  law 
requires  to  change  the  character  of  the  property  before  actual 
conversion.  It  was  not  in  law  converted,  then,  at  the  death  of 
Mrs.  Anewalt,  nor  had  the  time  arrived,  on  the  happening  of 
which  it  was  to  be  determined  whether  it  would  or  would  not  be 
converted.  The  nature  of  her  interest  remained  as  it  had  passed 
to  her  from  her  father,  viz.,  as  land.  It  was  not  personalty,  for 
the  reasons  given.  It  was  not  in  abeyance;  it  was  therefore 
realty.  From  her,  therefore,  it  passed  to  her  issue  as  land, 
subject  to  a  life  estate  in  it  to  the  husband  as  tenant  by  the 
curtesy.     This  was  what  was  determined  below,  and  is  correct. 

There  was  an  effort  to  establish  the  position  that  the  land,  by 
the  devise,  became  Owen  Robert's  absolutely,  and  the  shares 
of  her  brothers  and  sisters  were  legacies  charged  upon  it.  But 
this  was  manifestly  not  the  case ;  they  would  only  become  so  on 
acceptance  by  him :  till  then  these  shares  were  land.  When  ac- 
ceptance took  place,  and  not  till  then,  they  would  become  lega- 
cies ;  this  was  a  mode  of  partition  or  distribution  by  the  testator ; 
because,  if  it  did  not  take  place  in  this  way,  actual  conversion 
was  provided  for,  and  equal  distribution  among  all  the  heirs 
directed.     But  I  need  not  pursue  this  matter  further. 

I  may  remark  in  conclusion,  that  the  land  did  not  pass  to  the 
executors,  on  the  death  of  the  testator,  for  the  purposes  of  sale. 
If  it  had,  a  very  different  result  would  have  followed.  Their 
power  of  sale  was  to  be  resorted  to  only  on  a .  contingency  not 
determinable  for  some  years,  and  dependent  on  the  action  of  the 
owners  in  fee  of  the  land.  If  that  extended  in  one  way,  the 
division  among  his  children,  intended  by  the  testator,  would  be 
accomplished ;  if  in  another  way,  then  the  executors  were  to  act 
to  effectuate  the  object  in  another  way.  It  is,  to  my  mind,  very 
clear  that  partition  or  equal  distribution  was  the  design  of  the 
testator.  At  the  death  of  Mrs.  Anewalt,  nothing  to  change  the 
interest  of  the  heirs,  in  the  whole,  had  occurred,  and  this  fixes 
the  rights  of  her  child  and  her  husband. 

Decree  of  the  Orphans*  Court  is  a£Srmed,  at  the  costs 
of  the  appellant. 

6  Wb.— 27 
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Webster  versus  Eoss. 

Construction  of  Agreement  as  to  *  Right  of  Way, — Extrinsic  Evidence^ 
tohen  admissible. 

One  living  in  a  log  bouse,  and  occupying  for  household  purposes  a  frame 
building  adjacent,  leased  a  right  of  way  over  the  land  of  another,  so  long  as 
he  should  reside  **  in  his  now  dwelling-house,  and  no  longer:"  after  a  time  he 
and  his  family  began  to  live  in  the  frame  house,  still  continuing  to  use  the 
log-house  for  domestic  purposes,  when  the  right  of  way  was  obstructed :  in  an 
action  of  trespass  on  the  case,  it  was  Heldy  that  both  buildings  constituted 
but  one  residence,  and  as  a  change  in  the  use  of  the  different  parts  was  not 
a  change  of  residence,  the  plaintiff  had  continued  to  reside  in  the  dwelling- 
house  mentioned  in  the  lease,  and  was  therefore  entitled  to  his  right  of  way. 

Error  to  the  Common  Pleas  of  Susquehanna  county. 

This  was  an  action  on  the  case,  by  Joseph  E.  Webster  against 
Jonathan  Ross,  for  disturbing  a  right  of  way,  which  the  plaintiff 
claimed  to  have  over  defendant's  lands. 

The  case  was  this : — Webster  lived  in  a  small  log  house,  situate 
on  an  old  public  road  that  ran  beyond  him  some  forty  rods  and 
there  intersected  the  "Bailey  Road,"  a  common  thoroughfare. 
In  the  summer  of  1849  he  put  up  a  small  frame  building,  from 
twelve  to  twenty  feet  distant  from  the  log  one,  designed  to  fur- 
nish additional  room  for  his  family. 

At  that  time  John  H.  Green  owned  the  place  adjoining  Web- 
ster, and  desired  that  public  road  should  be  vacated.  In  order 
to  effect  this,  it  was  necessary  to  get  Webster's  consent,  who  gave 
it  on  condition  of  having  as  a  substitute  the  lane  now  in  dispute, 
running  from  his  house  out  to  the  Bailey  Road,  on  nearly  the 
same  ground  as  the  old  road.  This  was  agreed  to,  as  follows, 
via. : 

"  This  article  of  agreement,  made  the  6th  day  of  November 
1846,  between  John  Green  and  Joseph  E.  Webster,  both  of  the 
township  of  Liberty,  county  of  Susquehanna,  Penn. :  witnesseth, 
that  the  said  John  Green,  for  a  valuable  consideration  to  him  in 
hand  paid  by  the  said  Joseph  E.  Webster,  agrees  to  let  and  lease 
to  the  said  Joseph  E.  Webster  the  right  of  way  to  cross  his  land, 
beginning  near  the  old  log  cabin,  situate  on  the  said  Green's 
land  to  a  barway  in  the  fence,  nearly  opposite  the  said  Webster's 
house.  The  said  right  of  way  to  be  occupied  by  said  Webster, 
and  all  others,  for  the  uses  and  purposes  of  a  public  highway,  to 
travel  upon  at  all  times,  without  let  or  hindrance  from  the  said 
Green,  so  long  as  the  said  Webster  shall  reside  in  his  now 
dwelling-house,  and  no  longer. 

"  Witness  my  hand  and  seal,  the  day  and  year  above  written. 

" In  presence  of  "John  H.  Green.  [Seal.] 

"  Sam'l.  W.  Truesdbll." 

Webster  thereupon  signed  the  petition ;  the  old  road  was  va- 
cated; the  lane  fenced  out,  and  used  by  Webster  u>  to  the  time 
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it  was  closed  up  by  Ross,  who  some  years  ago  had  bought  of 
Green,  and  taken  possession.  Since  then  Webster  has  used  both 
buildings  for  purposes  of  his  family.  At  the  time  of  the  con- 
tract he  talked  about  building  a  house  at  some  future  time  on 
his  east  lot.     The  log  house  stood  on  his  west  lot. 

When  the  lane  was  closed  up,  this  suit  was  brought,  as  above 
stated.  To  a  declaration  in  the  usual  form  the  defendant  pleaded 
not  guilty. 

On  the  trial,  the  plaintiff  offered  to  prove  "that  John  H.  Green, 
after  the  writing  wds  made,  and  while  he  lived  on  and  owned  the 
lot  now  held  by  Ross,  had  said  that  Webster  would  not  consent 
to  turn  the  Bailey  Road  from  its  old  direction  until  he  agreed  to 
give  him  this  lane  as  a  substitute  ;'*  that  Green  had  said,  "  he 
opened  the  lane  as  long  as  the  house  of  Webster  stood  there ;" 
that  Ross  had  said  that  "he  supposed  Webster  would  have  the 
right  to  the  lane  until  he  should  build  on  the  east  lot."  He  also 
offered  to  ask  one  of  the  witnesses  whether  Webster's  family 
have  occupied  one  or  both  of  these  houses  for  the  usual  family 
and  domestic  purposes.  All  which  offers  were  rejected  by  the 
court  below,  and  their  rejection  assigned  here  for  error. 

The  defendant  requested  the  court  to  charge  the  jury, 

1.  That  the  defendant,  being  a  bond  fide  purchaser,  without 
notice  of  the  writing  given  by  Green  to  plaintiff,  took  the  land 
discharged  of  the  plaintiff's  claim  to  the  right  of  way. 

2.  That  the  lane  having  been  fenced  by  Green,  whose  land  lay 
on  both  sides  of  it,  and  having  been  used  by  whomsoever  pleased 
to  use  it,  it  was  no  notice  to  the  defendant  of  any  claim  Webster 
might  have  to  it  under  the  writing,  and  the  defendant  might  law- 
fully close  it. 

3.  That  if  the  jury  believe  from  the  evidence,  that  at  the  date 
of  the  writing  the  plaintiff  resided  in  the  old  log  house,  and 
that  since  that  time  and  before  the  defendant  closed  the  lane, 
he  had  ceased  to  reside  in  that  house,  the  plaintiff  cannot  recover. 

The  plaintiff  also  presented  points  which  are  not  to  be  found 
in  either  of  the  paper-books,  and  which  are  not  material  as  the 
case  stood  in  this  court.  The  court  below,  after  stating  the  ma- 
terial facts  of  the  case,  charged  the  jury  as  follows : — 

"  In  the  opinion  of  the  court  [the  important  question  presented 
for  your  consideration  is,  whether  the  plaintiff's  right  had  termi- 
nated prior  to  the  time  when  the  defendant  obstructed  the  lane.] 

"  We  decline  to  charge  you  as  requested  by  plaintiff,  but  say 
we  do  not  think  there  is  sufficient  ambiguity  in  the  terms  of  this 
writing  to  submit  the  construction  of  it  to  the  jury ;  that  by  its 
terms  the  plaintiff's  right  is  limited  to  the  time  he  continued  to 
reside  in  his  then  dwelling-house ;  and  [we  submit  it  to  you  as  a 
question  of  fact  to  determine  under  the  whole  evidence  whether 
the  plaintiff,  at  the  time  of  the  obstruction,  continued  to  reside 
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in  the  same  dwelling-house  that  he  did  at  the  execution  of  the 
written  agreement  of  6th  November  1849.] 

"  We  refuse  to  charge  you  as  requested  in  defendant's  first 
and  second  points,  but  say,  that  if  you  believe  from  the  evidence 
that  from  the  6th  November  1849,  up  to  the  time  of  the  obstruct 
tion,  the  lane  in  question  remained  open,  and  the  plaintiff  during 
all  that  time  remained  in  the  open,  notorious,  and  continued  use 
of  the  same,  under  his  claim  of  right,  that  it  was  notice  to  the 
defendant  of  plaintiff's  right  of  way,  and  that  then  the  defendant 
had  not  the  legal  right  to  close  it,  upon  the  ^ound  of  want  of 
notice  of  plaintiff's  right ;  but  [we  charge,  you  as  requested  in 
the  third  point  of  defendant.] 

"  If  you  find  the  facts  to  be  such  as  to  constitute  notice  to  the 
defendant  under  the  law  as  we  have  stated  it,  [you  will  deter- 
mine from  the  evidence  whether  the  plaintiff  had  ceased  to  reside 
in  the  same  dwelling-house  that  he  did  reside  in  on  the  6th  No- 
vember 1849.  This  is  a  question  peculiarly  proper  for  you  to 
determine — ^whether  he  continued  to  reside  therein,  or  merely 
used  it  as  a  storehouse.  If  he  had  ceased  to  reside  therein 
before  the  time  the  obstruction  is  proved  to  have  been  erected 
by  the  defendant,  then  your  verdict  should  be  for  the  defendant ;] 
but  if  you  find  that  the  plaintiff  continued  to  reside  therein  at 
that  time,  your  verdict  should  be  for  the  plaintiff,  who  is  then 
entitled  to  recover  such  damages  as  the  evidence  shows  he 
had  sustained  before  the  commencement  of  this  suit ;  but  with- 
out proof  of  actual  damage  he  would  be  entitled  to  nominal 
damages." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  defendant.  Whereupon  the  plaintiff  sued  out  this 
writ,  and  assigned  for  error  the  rejection  of  the  evidence  offered, 
as  above  stated,  and  so  much  of  the  charge  of  the  court  as  is 
printed  above  in  brackets. 

It.  B.  Little,  for  plaintiff. — 1.  As  to  the  rejection  of  the  offer 
to  prove  the  declarations  of  Green,  before  he  sold  to  Ross. 
Declarations  from  such  a  source  are  competent :  Gibblehouse  v. 
Strong,  3  Rawle  438.  Nor  did  they,  in  the  least,  change  the 
writing.  At  the  time  of  this  agreement,  the  frame  building  was 
already  erected,  some  twelve  to  twenty  feet  from  the  log  one ; 
and  then  used  for  family  purposes.  Whether  it  touched  the  log- 
house,  as  a  literal  addition,  or  whether  it  or  the  other  was  or  is 
most  used  for  domestic  purposes,  is  immaterial;  for  both  held 
the  same  relation  to  this  lane.  If  he  should  move  his  dwelling-* 
place  on  to  his  '^east  lot,"  as  was  contemplated,  then  the  lane 
was  to  be  shut  up,  because  he  would  no  longer  need  it.  This 
obviously  was  the  contract. 

But  suppose  an  ambiguity ;  and  that  it  might  hate  meant  a 
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literal  cooping  up  of  Webster's  entire  family  within  those  walls 
—even  then  the  authorities  sustain  our  offer.  "  Parol  evidence 
of  the  understanding  of  the  parties  in  relation  to  the  construc- 
tion of  a  written  agreement,  may  be  given  to  explain  that  which 
is  otherwise  ambiguous:"  Selden  v.  Williams,  9  Watts  9. 

2.  On  what  principle  could  the  court  reject  Ross's  admission, 
that  we  were  to  have  this  lane  until  we  buijtj  on  the  "  east  lot  ?" 

.  The  lane  was  an  incident  to  plaintiff's  dwelling ;  and  the  evidence 
offered  therefore  related  to  the  subject-matter  of  the  contract. 
It  was  not  an  opinion  of  law,  but  an  expression  of  fact,  and  fell 
under  the  rules  in  1  Greenl,  Part  2,. No.  286,  288. 

3.  A  direct  and  pertinent  question,  asked  in  reply  to  their 
attempt  to  prove  an  exclusive  use  of  the  frame  building  by  the 
family,  was  rejected. 

The  evidence  proposed  was  the  assertion  of  a  fact  not  dependent 
upon  opinion.  But  if  it  had  been,  it  would  still  be  proper : 
Beatty  v.  Gilmore,  4  Harris  463. 

4.  The  charge  assumes  that  the  houses  were  independent 
dwellings,  and  instructs  the  jury  to  assume  it.  We  complain  of 
this. 

The  court  say  the  writing  is  not  ambiguous,  and  took  the  con- 
struction of  it  to  themselves.  If  they  had  a  right  to  do  that, 
their  construction  is  in  violation  of  every  rule  of  law  and  reason 
applicable  to  such  cases. 

If,  on  the  other  hand,  it  was  doubtful  whether  the  parties 
meant,  by  the  words  "reside  in  his  now  dwelling-house,"  the 
log,  in  distinction  to  the  contiguous  frame  building,  or  whether 
they  meant  both  or  either  in  distinction  to  a  dwelling  on  our 
east  lot,  at  some  distance  from  this  lane,  then  the  court  should 
have  submitted  it,  with  proper  instructions,  to  the  jury.  Besides, 
the  word  "reside"  is  not  defined;  and  it  is  so  submitted,  that 
the  jury  must  have  understood  it  that  some  domestic  use  of  the 
log  house  was  not  enough ;  that  it  must  be  exclusive  of  the  frame 
addition,  on  pain  of  our  imprisonment  there  for  life. 

*^  The  situation  and  true  intent  of  all  parties,  and  the  subject- 
matter,  are  to  be  considered  in  determining  the  meaning  of  a  con- 
tract:" Chitty  on  Contracts  74,  note;  Davis  v.  Barney,  2  Gill 
&  Johns.  882 ;  Sayre  v.  Peck,  1  Barb.  464 ;  Chitty  on  Contracts 
78.  In  our  case,  the  consideration  for  this  lane  was  our  sur- 
render of  a  public  road  that  ran  upon  this  same  ground ;  giving 
us  the  egress  now  construed  away  from  us:  Paley's  M.  &  P. 
Philos.  104:  Williamson  v.  McClure,  1  Wright  402;  Kirkham  v 
Sharp,  1  Whart.  333 ;  Beeson  v.  Patterson,  12  Casey  24. 

Submitting,  virtually,  nothing  to  the  jury,  and  by  a  construc- 
tion utterly  narrow  and  illiberal,  the  charge  succeeded  in  shutting 
up  an  outlet  that  we  had  bought  and  paid  for,  and  in  depriving 
ns  of  the' substance  and  purpose  of  our  grant;  which  could  not 
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have  been  done,  if  they  had  not  at  first  excluded  from  the  jury 
our  offered  proof  that  Green  and  Ross  both  read  the  grant  as  we 
read  it 

Bently  ^  Fitch,  for  defendant. — 1.  The  written  agreement  of 
Green,  clear  and  specific  in  its  terms,  was  brought  into  court  as 
the  foundation  of  the  action.  Why  introduce  the  uncertain 
recollections  of  witnesses  to  remarks  made  twelve  years  before  ?  , 
The  plaintiff  accepted  of  the  writing  as  the  bargain,  and  was 
present  when  it  was  drawn,  took  it  into  his  possession,  and  kept 
it  until  the  commencement  of  this  suit.  Why  then  offer  evidence 
that  could  not  change  the  rights  of  the  parties  one  jot  or  tittle  ? 
If  they  were  important  confessions  of  a  fact  in  the  writing,  they 
were  unnecessary  and  irrelevant — if  not,  then  it  would  change 
the  terms  of  the  writing.  The  evidence,  if  given,  would  amount 
to  nothing,  and  so  the  court  would  have  been  bound  to  instruct 
the  jury.  There  was  no  possible  ambiguity  in  the  writing,  nor 
did  Green  mean  there  should  be,  as  is  shown  by  the  specific, 
unambiguous,  and  emphatic  language. 

The  evidence  proves,  that  at  the  time  the  writing  was  made, 
Webster  was  residing  with  his  family  in  the  old  log  house,  which 
was  not  expected  to  be  tenable  many  years  at  best.  A  small 
frame  building  had  been  put  up  the  same  season,  some  eighteen 
or  twenty  feet  off,  for  the  purpose  of  a  granary  and  store-room. 
It  is  folly  to  say,  under  the  evidence,  that  plaintiff  resided  in 
that  building  in  November  1849.  He  resided  in  the  old  log 
house,  and  nowhere  else.  The  words  of  the  writing  are :  "  So 
long  as  the  said  Webster  shall  reside  in  his  now  dwelling- 
house,  and  no  longer."  Can  language  be  more  intentional,  unam- 
biguous, and  explicit  ?  Green  did  not  intend  to  give  a  perpetual 
or  uncertain  grant  for  his  land,  nor  did  he  do  so.  He  was  willing 
so  long  as  the  old  log  house  should  stand,  or  Webster  should  see 
fit  to  live  in  it,  but  no  longer.  The  case  of  Selden  v.  W^illiams, 
cited,  does  not  apply  to  the  facts  of  this  case  at  all. 

2.  Suppose  Ross  did  say  that  *'  he  supposed  Webster  would 
have  a  right  to  this  lane  till  he  should  build  on  the  east  lot  ?  In 
what  possible  manner  could  it  have  affected  the  rights  of  the 
parties  under  the  Green  contract  ?  If  the  offer  had  been  made, 
and  proved  as  made,  it  could  have  had  no  bearing  upon  the  case, 
and  so  the  court  must  have  said  to  the  jury.  Written  agree- 
ments are  not  thus  to  be  nullified. 

8.  If  the  words  of  the  agreement  had  been,  "  so  long  as  he 
should  occupy  one  or  both  of  the  houses  for  the  usual  domestic 
purposes,"  the  evidence  would  have  been  allowable.  But  under 
the  agreement,  why  should  such  a  question  be  asked,  or  why 
answered  ? 

4.  As  to  the  charge.     The  important  question  was  that  stated 
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by  the  court.     How  the  court  could  hare  charged  otherwise,  we 
fail  to  perceive. 

The  opinion  of  the  court  was  delivered,  April  2l8t  1862,  by 
Read,  J. — The  decision  of  this  case  depends  upon  the  meaning 
of  the  words  "  in  his  now  dwelling-house  and  no  longer,"  in  an 
article  of  agreement  between  Joseph  E.  Webster,  the  owner  of 
the  house,  and  John  H.  Green,  and  signed  by  the  said  Green,  by 
which  he  leased  to  the  said  Webster  the  right  of  way  to  cross  his 
land,  beginning  near  the  old  log  cabin  situate  on  the  said  Green's 
land  to  a  bar-way  in  the  fence,  nearly  opposite  the  said  Webster's 
house.  This  right  of  way  was  to  be  occupied  by  Webster  and  all 
others,  for  the  uses  and  purposes  of  a  public  highway,  to  travel 
upon  at  all  times  without  let  or  hindrance  from  the  said  Green, 
"  80  long  as  the  said  Webster  resides  in  his  now  dwelling-house, 
and  no  longer.'*  Of  course  extrinsic  evidence  had  to  be  resorted 
to,  to  prove  what  and  where  this  dwelling-house  was,  and  if 
clearly  ascertained,  it  became  simply  a  question  of  construction, 
and  the  real  point  before  us  is,  whether  the  court  below  was  right 
in  the  meaning  which  they  imputed  to  these  words.  There  is  no 
doubt  that  Webster  still  resided  on  the  very  same  spot,  but  the 
question  is,  did  he  reside  in  the  same  dwelling-house  mentioned 
in  the  article  of  agreement. 

Before  the  execution  of  the  article  of  agreement,  there  were 
in  Webster's  east  lot  a  log  house  and  a  frame  building,  twelve  or 
twenty  feet  from  it.  In  this  building,  in  the  year  1849,  there 
were  two  beds,  with  several  things,  such  as  chairs  and  clothings 
and  his  son-in-law  and  his  wife,  a  daughter  of  Webster,  slept 
there  during  a  visit  to  him  in  August  of  that  year.  The  son-in- 
law  had  been  there  twenty-five  times  a  year  since  1849.  He 
slept  there  every  year,  and  generally  slept  in  the  new  house,  but 
slept  once  or  twice  in  the  old  house,  and  he  also  testified  that 
they  always  occupied  both  houses  when  he  was  there  for  ordinary 
domestic  purposes.  Another  son-in-law  testified  that  Webster  and 
his  family  have  resided  in  both  houses  as  a  family.  In  1849  the 
boys  (sons  of  the  plaintifi)  slept  in  the  new  house.  The  family 
ate  in  the  log  house  most  of  the  time ;  occasionally  in  the  new 
house.  They  continued  so  always  to  occupy  it  for  sleeping  more 
or  less.  About  1858  Webster  and  his  wife  began  to  sleep  in  the 
new  house.  The  chimney  was  built  to  that  house  about  the  fall 
of  1857,  and  they  then  got  a  cooking  stove,  and  they  had  a  box 
stove  in  it  in  1852  or  1858.  There  were  eight  or  ten  in  the 
family,  and  two  rooms  in  the  old  house — one  room  only  in  the 
chamber.  The  roof  coming  nearly  to  the  floor,  some  of  the 
children  slept  there.  The  family  resided  in  both  houses.  Mr. 
and  Mrs.  Webster  cooked  and  ate  in  the  log  cabin,  and  slept 
there  most  of  the  time.    For  the  last  three  or  four  years,  the 
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family  lived  in  the  new  house  in  the  winter,  and  in  the  summer 
cooked  in  the  log  house. 

It  is  clear,  therefore,  that  both  these  buildings,  although  a 
very  short  distance  apart,  formed  the  dwelling-house  of  the  plain- 
tiff, in  which  he  resided  with  his  family  at  the  time  the  article  of 
agreement  was  executed.  There  have  been  changes  in  tlie  mode 
of  occupying  each,  as  any  man  might  or  could  do,  if  they  had 
been  actually  adjoining,  the  nearer  and  fresher  part  being 
eventually  preferred.  I  have  known  a  kitchen  separated  from  a 
man's  house  on  the  surface,  but  connected  by  an  underground 
passage,  and  a  very  rich  man  with  a  large  palace  of  a  house, 
living  in  the  small  spare  room  adjoining  the  kitchen.  The  simple 
fact,  therefore,  of  changing  the  uses  of  different  parts  of  the  same 
house,  or  deserting  or  not  using  the  principal  part  of  it  at  all, 
affords  no  ground  for  alleging  a  change  of  residence — nor  ought 
the  fact  that  these  two  buildings,  nearly  adjoining  each  other, 
and  constituting  really  the  residence  and  dwelling-house  of  one 
family,  are  used  at  different  times  for  different  family  purposes, 
to  countenance  in  the  slightest  degree  a  similar  allegation. 

The  ruling  of  this  court  in  Nelson  v.  Campbell,  4  Casey  156, 
affirmed  in  11  Casey  348  and  349,  seems  to  bear  out  the  idea 
that  these  two  houses  formed  one  tenement.  We  are,  therefore, 
of  opinion,  that  at  the  time  of  the  disturbance  of  the  plaintiff's 
right  of  way,  he  resided  in  the  dwelling-house  mentioned  in  the 
article  of  agreement,  and  that  he  was  therefore,  entitled  to  the 
undisturbed  use  of  it,  and  that  the  court  should  have  so  instructed 
the  jury,  which  would  have  disposed  of  the  whole  case. 

Judgment  reversed,  and  venire  de  novo  awarded. 


The  Lackawanna  Iron  and  Coal  Company  versus 
The  County  of  Luzerne. 

BecU  and  Personal  Estate  of  Corporations. — Exemption  of  Jrom  Taxa- 
tion, 

1.  The  houses,  lands,  and  other  property  of  a  corporation  held  for  its  private 
purposes,  are  not  exempt  from  taxation,  because  purchased  with  its  capital 
BtocK  on  which  it  is  obliged  to  pay  a  tax  to  the  Commonwealth,  unless  specially 
exempted  in  the  charter. 

2.  The  public  works  of  corporations  used  as  such,  with  their  necessary 
appurtenances,  are  exempt  from  taxation :  but  all  either  property,  personal 
and  real,  held  by  them  is  liable  to  assessment  and  taxation  for  customary 
taxes,  in  the  same  manner  as  though  held  by  individual  owners  for  similar 
purposes. 

Error  to  the  Common  Pleas  of  Luzerne  county. 

This  was  an  amicable  action  between  the  Lackawanna  Iron 
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and  Coal  Company,  plaintiffs,  and  The  County  of  Luzerne,  de^ 
fendant,  in  which  the  following  case  was  stated  for  the  opinion 
of  this  court : — 

The  plaintiffs  were  incorporated  by  an  act  of  the  legislature 
of  this  state,  entitled  "  An  Act  to  incorporate  the  Lackawanna 
Iron  and  Coal  Company,"  passed  the  5th  day  of  April  1853 : 
P.  L.  306,  and. a  supplement  thereto,  passed  the  2d  day  of  May 
1855,  P.  L.  398,  which  acts  are  to  be  taken  as  part  of  this  case. 
That  the  capital  of  the  company  actually  invested  amounts  to 
?800,000 ;  that,  among  other  things,  the  said  sum  is  invested  in 
the  property  situate  in  the  borough  of  Scranton,  and  assessed  as 
follows,  to  wit : — Money  at  interest,  $65,000 ;  nine  hundred  and 
sixteen  acres  of  land,  worth  $7505;  eighty-three  lots,  worth 
51600;  two  hundred  and  twenty-two  houses,  worth  ^1777.30;  a 
foundry,  worth  $1200 ;  store  and  oflSce,  worth  $1500 ;  pattern- 
house,  worth  $300 ;  flouring-mill  and  saw-mill,  worth  $4500 ;  coal 
breaker  and  fixtures,  worth  $300 ;  an  engine-house,  three  blast 
furnaces,  rolling-mill,  and  four  out-houses,  worth  $53,300;  eight 
carriages,  worth  $400,  and  fifty-two  mules,  worth  $2080.  That 
the  said  plaintiffs  are  engaged  in  the  said  borough  of  Scranton, 
in  the  making  and  manufacturing  of  iron,  in  the  mining,  using, 
and  selling  coal,  taken  from  their  mines  in  the  said  lands  so 
assessed,  and  in  the  manufacturing  and  selling  lumber  taken 
from  said  lands;  that  all  the  lands  hereinafter  mentioned  are 
either  coal,  iron,  or  timber  lands,  and  are  held  by  the  company 
only  for  the  coal,  iron,  or  timber  in  and  on  the  same,  and  the 
products  thereof  are  used  solely  in  the  business  of  said  company 
as  aforesaid,  to  wit : — 

Two  hundred  and  fifteen  acres  of  land,  valued  at          .  $4,300 

Seven  hundred  and  one  acres  of  land,  valued  at           •  3,505 
That  the  following  property,  also  assessed  as  aforesaid, 
is  held  and  used  exclusively  and  solely  for  the  pur- 
poses of  the  business  of  said  company,  to  wit : — 

Foundry,  valued  at 1,200 

Saw-mill,         " 2,000 

Pattern-house,             300 

Coal  breakers  and  fixtures, 300 

Three  blast  furnaces, 18,000 

Engine-house, •        •  20,000 

Rolling-mill, .        .  15,000 

$64,605 

That  the  said  property,  so  assessed,  is  charged  by  the  county 
commissioners  of  Luzerne  county,  with  county  taxes  at  the  rate 
of  five  mills  on  the  dollar  of  said  valuation,  and  state  taxes  at 
the  rate  of  two  and  a  half  mills  on  the  dollar ;  that  the  amount 
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of  State  and  county  taxes,  so  assessed,  is  $484.53 ;  that  prior  to 
the  payment  of  said  taxes,  the  said  company  appealed  to  the 
board  of  county  commissioners  from  said  assessment,  and  the 
commissioners  dismissed  the  appeal  and  affirmed  the  assessment ; 
that  the  said  commissioners  issued  their  warrant  to  the  collector 
of  taxes  for  said  borough  of  Scranton,  for  the  collection  of  said 
taxes  from  said  company ;  that  the  said  collector,  in  pursuance 
of  said  warrant,  demanded  of  said  company  payment  of  the 
same ;  that  said  company,  protesting  against  the  validity  and 
legality  of  the  said  assessments  and  the  said  taxes,  paid  the  same 
under  such  protest  to  the  said  collector ;  that  the  capital  stock 
of  said  company,  to  its  full  amount  of  $800,000,  has  been  as- 
sessed, for  state  taxes,  in  the  office  of  the  auditor-general  of  this 
state,  and  the  taxes  thereon  have  been  duly  paid  by  said  com- 
pany to  the  state  treasurer.  For  the  year  1859  the  company 
made  a  dividend  of  10  per  cent.,  and  paid  into  the  state  treasury 
$4000.  If,  upon  these  facts,  the  court  should  be  of  the  opinion 
that  the  said  property,  as  before  stated,  is  not  liable  to  taxation 
by  the  county  commissioners  for  state  and  county  taxes,  then 
judgment  to  be  entered  for  the  plaintiflfs  for  $484.53.  If  the 
court  should  be  of  opinion  that  some  part  of  said  property  is  not 
so  liable,  then  judgment  to  be  entered  for  the  plaintiffig  for  the 
amount  of  taxes  so  assessed  upon  such  part  with  costs.  If  the 
court  are  of  opinion  that  the  whole  taxes  are  rightly  assessed  by 
the  county  commissioners,  then  judgment  to  be  entered  for  the 
defendant  with  costs. 

The  case  was  argued  at  a  special  court  before  his  Honour  Judge 
Pearson,  who,  on  the  22d  of  June  1862,  delivered  the  following 
opinion : — 

"The  case  stated  by  the  parties  presents  the  following  facts: 
The  plaintiff  was  incorporated  in  the  year  1853,  by  the  name  of 
The  Lackawanna  Iron  and  Coal  Company,  with  a  capital  stock 
of  $500,000,  with  power  to  increase  the  same  to  $800,000,  which 
it  was  authorized  to  employ  in  mining  iron  ore,  making  and 
manufacturing  iron,  mining  coal  and  limestone,  and  transporting 
and  vending  the  same,  and  for  such  othei:  objects  as  are  neces- 
sary in  the  prosecution  of  said  business.  Authority  was  con- 
ferred on  it  to  hold  land  in  the  county  of  Luzerne,  not  exceeding, 
at  any  one  time,  three  thousand  acres,  with  power  to  mortgage, 
sell,  lease,  or  otherwise  dispose  of  the  same,  or  any  part  thereof. 
By  a  supplement,  passed  in  the  year  1855,  tlie  company  was 
authorized  to  increase  its  capital  stock  $400,000,  and,  in  addi- 
tion, to  acquire  and  hold,  in  the  county  of  Luzerne,  certain 
timber  and  iron  ore  lands  not  exceeding  five  thousand  acres,  and 
iron  ore  lands,  in  the  state  of  New  York,  not  exceeding  one 
thousand  acres,  and  to  mine,  obtain,  and  use  the  ores,  timber, 
«nd  other  products  of  the  lands  aforesaid,  and  to  sell  and  dispose 
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of  said  lands  and  products  as  said  company  may  deem  expedient, 
and  as  may  be  necessary  and  proper  in  the  prosecution  of  their 
business. 

"  Under  the  provisions  of  their  charter,  this  company  erected 
their  blast  furnaces,  a  rolling-mill,  numerous  dwelling-houses, 
and  other  buildings ;  also  a  saw-mill  and  a  grist-mill,  and  held  a 
large  amount  of  personal  property  used  in  the  prosecution  of  its 
business. 

*'  Eight  hundred  thousand  dollars  of  the  capital  stock  has  been 
paid  in,  which  is  mainly  invested  in  the  business  of  mining  and 
manufacturing  within  the  terms  of  the  charter,  provided  making 
lumber  is  included  therein,  and  two  hundred  and  fifteen  acres  of 
land,  and  also  seven  hundred  and  one  acres,  are  held  by  the 
company,  and  used  solely  for  the  coal,  iron  ore,  or  timber 
thereon. 

"All  of  the  property,  real  and  personal,  was  taxed  by  the 
county  of  Luzerne  for  state  and  county  purposes,  for  the  year 
1859,  to  the  amount  of  $484.50,  which  was  paid  under  protest, 
and  for  the  same  year  the  company  paid  into  the  state  treasury 
a  tax  on  its  capital  stock  of  $4000. 

"  The  questions  presented  are :  Can  the  money  be  recovered 
back  on  account  of  illegality  of  the  assessment  ?  Was  the  whole 
assessment  illegal,  or  was  any  part,  and  how  much  ? 

"The  4th  section  of  the  Act  of  loth  of  April  1834,  requires 
an  assessment  of  real  estate,  viz. :  *  All  houses,  lands,  lots  of 
ground,  ground-rents,  mills,  and  manufactories  of  all  descrip- 
tions, all  forges,  furnaces,'  &c.  The  32d  section  of  the  Act  of 
1844,  makes  similar  provisions  in  almost  the  same  words,  and 
the  property  of  this  company  clearly  comes  within  both  enact- 
ments. On  what  ground,  then,  is  the  exemption  claimed  ?  It 
is  very  clear  that  the  company  has  already  paid  a  state  tax  on 
all  its  capital  stock  which  purchased  this  property,  and  it  is  said 
that  the  policy  of  the  law  is  opposed  to  double  taxation ;  that  no 
second  tax  will  be  assessed  by  mere  implication. 

"  There  is  nothing  in  the  charter  of  this  company  exempting 
its  property  from  the  common  burdens  of  society,  or  granting  it 
any  immunity  from  the  payment  of  taxes.  No  clear  words 
exonerating  its  lands,  houses,  furnaces,  and  mills  from  furnishing 
their  quota  of  funds  to  meet  county  expenses,  make  roads,  sup- 
port the  poor,  or  sustain  the  public  schools,  on  account  of  the 
tax  paid  into  the  state  treasury  on  its  capital  stock.  It  is  true 
that  the  10th  section  of  the  charter  act  requires  the  corporation 
to  pay  to  the  state  treasurer,  for  the  use  of  the  Commonwealth, 
1  per  cent,  upon  the  amount  of  the  capital  stock  subscribed,  and 
the  supplement  requires  a  like  sum  on  the  additional  stock  ;  but 
that  is  not  as  a  substitute  for  future  taxes,  but  as  a  bonus  for 
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the  charter;  the  same  as  required  from  all  banks,  and  from 
many  other  manufacturing  companies. 

*'  So  far  as  we  can  collect  from  the  adjudications  heretofore 
made,  the  Supreme  Court  has  never  yet  decided  that  the  houses, 
lands,  and  goods  belonging  to  a  corporation,  are  exempted  from 
the  payment  of  taxes  merely  because  they  were  purchased  with 
its  capital  stock,  on  which  it  is  obliged  to  pay  a  tax  to  the  Com- 
monwealth. In  every  case  there  has  been  something  in  the 
nature  of  the  corporation,  or  the  character  of  its  business,  which 
showed  that  it  was  improper  that  the  particular  article  should 
be  taxed. 

"In  The  Permanent  Bridge -v.  Frailey,  13  S.  &  R.  422,  the 
exemption  was  placed  on  the  double  ground  that  bridges  were  not 
named  in  the  tax  laws,  and  the  erection  was  in  the  nature  of  a 
highway,  and  intended  for  public  travel. 

''The  Bridge  Turnpike  Company  v.  Stoever,  6  W.  &  S.  378, 
Navigation  Company  v.  Northampton  County,  8  Id.  234,  Rail- 
road v.  Berks  County,  6  Barr  70,  Navigation  v,  Berks  County, 
1  Jones  202,  Wayne  County  v,  Delaware  and  Hudson  Canal 
Company,  3  Harris  351,  and  New  York  and  Erie  Railroad  Com- 
pany V,  Sabine,  2  Casey  242,  are  all  cases  of  public  highways, 
turnpikes,  railroads,  or  canal  companies,  in  which  it  is  held  that 
the  line  of  road  and  ground  occupied  thereby,  and  the  buildings 
immediately  necessary  for  its  enjoyment,  not  merely  useful  or 
convenient,  were  exempt ;  whilst  all  other  property,  though 
erected  for  the  convenience  of  the  company,  and  to  promote  its 
trade  and  business,  was  subject  to  taxation.  There  was  no  claim 
for  immunity  because  any  part  of  the  property  was  purchased 
or  built  with  capital  stock  which  paid  a  tax  to  the  Commonwealth. 
Throughout  our  judicial  decisions,  highways  of  the  character 
mentioned  are  treated  as  great  public  benefits,  and  have  conferred 
on  them  by  legislation  many  of  the  immunities  and  privileges  of 
the  Commonwealth,  such  as  taking  private  property  for  their 
construction,  and  many  other  matters  which  have  never  been 
granted  to  manufacturing,  banking,  or  other  private  corpora- 
tions, in  which  the  public  has  no  interest  whatever,  except  as 
they  tend  to  improve  the  country.  One  case  has,  however,  been 
pressed  on  our  consideration  as  decisive  of  the  present  case,  and 
which  is  not  of  the  character  referred  to :  The  West  Chester 
Gas  Company  v.  The  County,  6  Casey  232. 

"  Although  it  is  a  little  difficult  to  fathom  the  views  o'f  the  court 
in  saying  that  *the  gasworks  are  clearly  exempt,'  whilst  the 
houses  built  on  the  land  which  the  company  was  expressly  autho- 
rized to  purchase  for  the  purpose,  were  subject  to  taxation,  yet 
we  must  believe  that  the  character  of  gasworks  extends  into  their 
considerations.  A  large  portion  of  its  expenditure  is  made  in 
extending  pipes  through  towns  and  cities ;  in  carrying  the  gas 
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into  liouses ;  in  the  purchase  of  meters  set  up  in  every  building ; 
and  thus  to  a  certain  extent  assimilating  to  highways,  which  pass 
over  the  lands  of  numerous  persons,  and  which  could  not  pro- 
perly be  laid  off  and  valued.  It  is  one  of  the  franchises  of  such 
a  company  to  carry  its  pipes  through  and  under  the  streets  and 
highways,  and  not  unfrequently  across  private  property,  and  in 
this  particular  is  entirely  unlike  an  ordinary  incorporated  manu- 
facturing company,  which  probably  has  never  been  authorized 
to  interfere  with  private  rights  without  the  consent  of  the  owner. 
The  same  principle  would  apply  to  an  incorporated  water  com- 
pany, for  like  reasons.  Neither  gas  nor  water  companies  are 
enumerated  in  the  general  tax  laws ;  but  we  would  say,  in  the 
language  of  Judge  Porter,  in  the  case  last  named,  when  speak- 
ing of  the  boarding-houses  for  workmen,  '  the  cause  stands  on 
the  verge,  and  we  are  unwilling  to  go  further.'  That,  as  well 
as  all  the  other  cases,  shows  that  it  was  not  because  the  capital 
stock  of  the  corporation  was  taxed,  or  had  paid  a  bonus  for  its 
franchises,  that  its  property  was  exempt,  as  all  not  immediately 
or  necessarily  used  on  the  line  of  navigation  or  travel,  or  directly 
applied  to  the  manufacturing  or  conducting  the  gas,  was  held 
subject  to  the  ordinary  burdens.  Dwelling-houses,  workshops, 
tvarehouses,  coal-screens,  schutes,  slides,  and  all  machinery  and 
buildings  used  to  make  profits  and  add  to  the  biteiness  of  the 
company,  were  required  to  pay  both  state  and  county  taxes  in 
this  case ;  and  also  in  Wayne  County  v.  The  Canal  Company, 
and  Railroad  v.  Berks  County. 

"  One  general  reason  may  be  given  for  all  the  decisions  as  to 
railroads,  canals,  turnpikes,  and  gas  companies  being  exempt — 
none  of  them  are  enumerated  in  the  Acts  of  Assembly  imposing 
taxes,  and  therefore  came  within  the  early  case  of  Friedley  and 
The  Bridge  Company ;  whilst  all  of  the  plaintiff's  property  is 
enumerated  in  the  statutes — forges,  furnaces,  rolling-mills,  lands, 
houses,  saw  and  grist  mills,  &c.  In  not  one  of  the  cases  reported 
is  the  exoneration  placed  on  the  ground  of  the  capital  stock  being 
taxed,  and  had  that  been  the  reason,  the  other  houses  built  with 
the  same  capital  would  have  been  equally  entitled  to  exetnption. 

"  We  are  therefore  of  the  opinion  that  there  is  nothing  in  the 
character,  object,  or  business  of  this  corporation  which  will 
exempt  any  part  of  its  property  described  in  the  case  stated, 
from  assessment  for  the  customary  taxes  imposed  on  similar  pro- 
perty held  by  individuals  for  like  purposes.  If  it  should  go  clear, 
every  incorporated  cotton-mill,  woollen  factory,  iron  establish- 
ment, coal  company,  and  hundreds  of  others  throughout  the  state, 
would  claim  like  immunity  for  all  their  property.  In  many 
counties,  such  as  Schuylkill,  Carbon,  Luzerne,  and  others,  proba- 
bly one-third  in  value  of  all  the  property  is  held  by  incorporated 
companies,  and  should  that  escape  from  the  payment  of  taxes. 
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an  undue  burden  would  fall  on  all  other  property  holders.  That 
alone  should  not  deter  us  from  giving  these  companies  every  im- 
munity conferred  by  law,  but  public  convenience,  private  justice, 
and  individual  hardship  should  cause  us  to  hesitate,  and  carefully 
examine  the  legislation  which  is  said  to  confer  such  privileges, 
exemption  never  heretofore  claimed  or  supposed  to  exist,  by  any 
of  these  various  incorporations  throughout  the  state.  Taxation, 
which  is  intended  to  be  imposed  with  perfect  equality,  would 
often  be  found  to  be  most  unequal.  Real  estate,  and  personal 
property  belonging  to  individuals,  is  subject  to  county,  state, 
road,  school,  poor  and  municipal  taxes,  whilst  that  owned  by  a 
corporation  would,  on  the  principle  claimed,  be  exempted  from 
all  but  state  taxes,  at  the  rate  of  one  half-mill  on  each  one  per 
centum  of  its  annual  dividends,  which,  in  many  cases,  would  not 
amount  to  one-half  of  the  state  tax  alone,  according  to  a  fair 
valuation.  It  is  true  that  this  company  has  paid  a  heavy  state 
tax  for  1859,  having  made  a  dividend  of  ten  per  cent,  among  its 
stockholders ;  but  many  similar  companies  do  not  declare  one 
per  cent,  annually,  and  consequently  their  property  would  escape 
with  impunity.  We  must  not  look  to  favourable  cases  alone, 
which  always  make  bad  precedents,  but  expound  the  law  as 
applied  to  all  property  held  by  incorporated  companies,  whether 
the  business  is  conducted  profitably  or  otherwise.  The  same  rule 
must  apply  to  the  hundred  corporations  created  annually  by  the 
legislature  for  manufacturing  or  mining  purposes,  and  to  the 
thousand  self-created  companies,  incorporated  every  year  by  the 
courts ;  the  property  all  must  escape,  or  all  must  be  taxed. 

"  It  is  very  true  that  double  taxation  appears  to  be  unjust 
towards  the  owner,  but  to  permit  property  of  great  value  to 
escape  from  the  payment  of  county,  school,  road  and  borough, 
or  city  taxes,  on  account  of  paying  a  comparatively  small  sum 
annually  into  the  state  treasury,  is  as  unjust  towards  the  commu- 
nity. Double  taxation,  says  Judge  Porter,  is  not  uncommon,  and 
the  power  of  the  legislature  to  tax  twice  is  quite  as  ample  as  to 
tax  once :  6  Casey  232.N  And  Judge  Coulter  says,  in  Saving 
Fund  v.  Yard,  9  Barr  361,  that  it  is  of  daily  occurrence,  and 
gives  as  an  instance  the  tax  on  land,  and  on  the  mortgages  and 
judgments  which  encumber  it,  perhaps  to  its  full  value.  He  also 
shows  in  that  case,  that  the  word  *  persons,'  in  the  Acts  of  1844 
and  1846,  means  artificial  as  well  as  natural  persons;  and  if 
that  position  be  correct,  we  have  the  32d  section  of  the  Act  of 
1844,  imposing  a  tax  on  all  real  estate,  and  nearly  all  personal 
property  'held  by  any  person  or  persons  whatever,*  whilst  the 
83d  section  of  the  same  act  subjects  the  capital  stock  of  all  incor- 
porated companies  to  taxation  in  the  manner  therein  prescribed. 
The  legislative  intention  to  permit  no  property,  real  or  personal, 
teld  by  a  corporated  body  to  escape  taxation,  is  still  more  clearly 
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maintained  by  the  1st  section  of  the  Act  of  22d  of  April  1846, 
which  Judge  Coulter  considers  was  intended  to  spread  the  net 
broad  enough  to  catch  all  which  had  previously  escaped.  The 
payment  of  a  tax  on  dividends  and  capital  stock  did  not  suffice 
to  protect  the  security  for  money  at  interest  held  by  that  com- 
pany, although  in  the  direct  line  of  its  business. 

"  I  decided,  in  The  Commonwealth  v.  The  Delaware  and  Hud- 
son Canal  Company,  that  double  taxation  was  not  generally 
intended  by  the  legislature,  and  relieved  the  company  from  pay- 
ing a  tax  on  its  capital  stock,  and  the  land  purchased  with  it, 
which  had  been  very  correctly  assessed  for  county  and  state  pur- 
poses in  the  ordinary  way,  and  the  taxes  previously  paid.  But 
the  case  may  be  considered  as  an  exception,  arising  on  the  words 
of  the  charter,  rather  than  a  rule.  Every  company  knows  when 
it  obtains  its  charter,  that  the  stock  is  subject  to  taxation  under 
the  general  laws,  and  when  it  purchases  real  estate,  that  it  stands 
in  the  same  category  with  all  other  property,  and  it  agrees  to 
bear  the  double  burden. 

"  The  corporations  within  this  §tate  have  less  cause  to  com- 
plain of  the  imposition  of  double  taxes  than  might,  at  first 
thought,  be  imagined.  They  very  generally  accept  their  privi- 
leges under  an  implied  contract  to  pay  taxes  on  their  dividends, 
as  well  as  on  their  capital  stock,  yet  they  are  entirely  relieved 
from  the  former  by  the  Act  of  the  12th  of  April  1859.  If,  in 
addition  to  this,  we  should  say  the  real  and  personal  property 
used  in  their  business  must  not  bear  its  portion  of  the  public 
burdens,  it  would  give  them  an  immense  advantage  over  private 
individuals. 

*'  The  opinion  already  expressed  makes  it  unnecessary  to  go 
into  the  details  of  the  assessment,  else  it  might  be  shown  that  a 
large  portion  of  the  property  described,  both  real  and  personal, 
is,  according  to  adjudicated  cases,  subject  to  taxation.  Having 
struck  at  the  foundation  of  the  whole  claim,  we  are  relieved  from 
considering  the  separate  items  in  detail,  but  must  render  a  gene- 
ral judgment  in  favour  of  the  defendant  on  the  case  stated," 

The  case  was  thereupon  removed  into  this  court  by  the  plain- 
tiff, for  whom  the  entry  of  judgment  in  favour  of  defendant  was 
assigned  for  error. 

The  case  was  argued  in  this  court  by  Jesaup  ^  Hand  for 
plaintiff,  and  by  Oarrick  W.  Harding  for  defendant. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Thompson,  J. — The  decision  of  the  court  below  on  the  case 
stated,  is  in  exact  accordance  with  the  case  of  The  Carbon  Iron 
Company  v.  Carbon  County,  3  Wright  251,    Upon  the  authority 
of  this  case  the  judgment  must  be 

Affirmed. 
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19  qp  »K9Q      I^^^i^  Witness,  release  of. —  What   Interest  does  not  disqvaltfy. — 
SC  529 1        Reference  to  facts  without  binding  Instruction^  no  cavxtfor  Reversal, 

rt-  e  ■  432) 

— ~  *^Q-^f  1.  The  daughter  and  residuary  legatee  of  a  testator  ys  a  competent  witness 
for  the  executor,  upon  her  assignment  to  him  individually  of  her  interest  in 
the  cause  of  action  in  suit,  he  agreeing  that  no  part  of  the  costs  and  expenses 
of  the  suit  should  become  chargeable  upon  her  residuary  share. 

2.  Though  such  an  agreement  would  not  be  binding  upon  him  as  executor, 
as  the  estate  would  be  liable  for  costs  in  case  of  loss  without  regard  to  it,  and 
thus  diminish  her  residuary  interest,  yet  as  the  ultimate  liability  of  her  share 
would  depend  upon  the  contingency  of  a  failure  to  recover,  and  of  the  insuffi- 
ciency of  the  otner  two-thirds  of  the  residuary  estate  to  pay  the  costs  in  case 
of  loss,  the  liability  for  costs  was  too  remote  and  contingent  to  exclude  her 
as  a  witness. 

3.  Where  the  court  in  the  charge  referred  to  the  fact  that  a  co-promissor 
of  the  defendant  had  not  been  caJled  as  a  witness,  and  instructed  the  jury 
that  they  should  take  it  into  consideration  in  determining  the  credit  they 
should  give  to  the  witnesses,  without  giving  any  binding  instruction  as  to  the 
omission,  the  reference  was  but  a  natural  deduction  from  the  circumstance, 
and  such  instruction  was  not  erron 

Error  to  the  Common  Pleas  of  Lehigh  county. 

This  was  an  action  of  debt  by  Abraham  Hoch,  executor,  ic, 
of  Samuel  High,  deceased,  against  George  Steininger,  founded 
on  an  alleged  promissory  note  of  the  defendant  for  §800. 

The  case  was  before  this  court  in  1861  (  3  Wright  264),  when 
the  judgment  was  reversed,  and  a  venire  de  novo  awarded,  for  mis- 
direction of  the  court  below.  On  the  second  trial,  Anna  Hoch, 
a  daughter  of  deceased,  and  the  legatee  under  his  will  of  one- 
third  of  his  estate,  was  offered  as  a  witness  for  the  plaintiff. 

Her  interest  under  the  will  being  established  by  the  defendant, 
the  plaintiff  offered  in  evidence  a  release,  dated  November  14th 
1860,  by  Anna  Hoch  to  Abraham  Hoch,  of  all  her  interest  in 
the  $800  sought  to  be  recovered  in  the  suit,  and  an  agreement 
of  same  date  between  the  same  parties,  by  which  Anna  Hoch 
assigned  her  share  of  the  $800  to  Abraham  Hoch,  on  condition 
that  he  would  pay  all  the  costs  and  expenses  of  the  suit,  and  not 
charge  the  same  against  her ;  and  then  renewed  the  offer  to  ex- 
amine Anna  Hoch  as  a  witness.  The  witness  was  again  objected 
to  on  the  ground  of  interest,  but  the  court  below  (Findlay,  P.  J.) 
overruled  the  objection,  and  admitted  the  witness.  The  trial 
then  proceeded,  and  the  same  case  in  substance  was  presented 
as  reported  in  3  Wright. 

In  charging  the  jury,  the  learned  court,  after  statins  the  case 
and  instructing  the  jury  generally  as  to  the  law  by  which  they 
were  to  be  governed  in  deciding  it,  used  the  following  language : 
^^  Eshbach,  the  co-obligor  of  Steininger,  has  not  been  called  as  a 
witness ;  he  must  have  known  whether  he  sent  defendant  for  the 
money,  whether  he,  Eshbach,  got  the  money,  and  whether- Stein- 
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inger  was  present  when  Eshbach  signed  the  note,  and  other  facts ; , 
and  you  may  take  the  fact  of  his  not  being  called  into  consideration 
in  determining  upon  the  credit  you  will  give  to  the  witnesses." 

There  was  a  verdict  and  judgpoient  for  plaintiff;  whereupon  the 
defendant  sued  out  this  writ,  and  assigned  for  error  the  admis- 
sion of  Anna  Hoch  as  a  witness,  and  that  portion  of  the  charge 
given  above. 

Marx  ^  Bunk  and  JSlisha  Forrestj  for  plaintiff  in  error. 

Beeder  ^  Green  and  John  D.  Stile9j  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 

Thompson,  J. — The  main  inquiry  in  this  case  arises  on  the 
question  of  the  competency  of  Anna  Hoch  as  a  witness,  she 
being  one  of  three  residuary  legatees  under  the  will  of  Samuel 
Hoch,  by  whom  the  action  was  originally  instituted.  On  the 
first  trial  in  court,  it  appears  she  was  a  witness,  having  released 
her  interest  in  the  claim ;  but  as  the  release  was  not  produced, 
nor  proved,  she  executed  anew  an  assignment  of  every  interest 
she  eventually  would  have  to  the  cause  of  action  in  suit,  to  the 
plaintiff  on  record,  the  executor  of  Samuel  Hoch's  estate;  he 
agreeing  that  no  part  of  the  costs  and  expenses  of  the  suit 
should  become  chargeable  upon  her  residuary  share  of  the  estate. 

The  witness  had,  no  doubt,  an  immediate  interest  in  the  result 
of  the  verdict,  but  as  that  result  might  affect  her  residuary  share 
of  her  father's  estate,  her  interest  was  collateral,  and  might  be 
divested  by  a  release  or  transfer:  Commonwealth  v.  Ohio  and 
Pennsylvania  Railroad  Company,  1  Grant  829 ;  Hartman  v.  Key- 
stone Insurance  Company,  9  Harris  466 ;  Meighen  v.  The  Bank, 
1  Casey  288 ;  and  Carter  v.  Trueman,  7  Barr  316.  In  Boynton 
V.  Turner,  13  Mass.  393,  the  son  of  an  intestate  entitled  to  a 
distributive  share,  was  held  to  be  a  witness  on  releasing  hia  inte- 
rest in  the  fund  in  controversy.  So  in  New  York,  in  Woods  v. 
Williams,  9  Johns.  123.  These  authorities  establish  the  rule 
stated,  that  the  witness  might  divest  her  interest  by  an  assign- 
ment or  release,  and  clearly  so,  for  the  benefit  of  the  estate,  and 
thus  divested  become  a  witness. 

But  as  the  suit  was  for  the  benefit  of  the  estate,  in  case  of 
failure  the  costs  would  fall  upon  it,  and  this  might  diminish  the 
residuary  interest  of  the  witness.  Was  the  liability  for  costs 
still  an  interest  that  would  exclude?  The  agreement  of  the 
executor  to  save  her  interest  free  from  contribution  in  such  an 
event  is  of  no  account,  for  the  defendant  would  not  be  bound  by 
it.  He  could  call  on  the  estate  for  the  costs  without  regard  to 
any  arrangement  between  the  heirs  and  executor,  or  either  of 
them.     But  looking  at  the  question  in  another  point  of  view,  we 

6  Wb.— 28 
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think  that  liability  for  costs  was  too  contingent  and  remote  to 
excluSe.  The  assignment  to  Michael  Hoch,  without  stating  his 
official  character,  to  be  regarded  notwithstanding  to  have  been 
for  the  use  of  the  estate,  and  ultimately  for  the  other  residuary 
legatees.  He  could  not  buy  for  himself,  nor  did  he  ;  this  agree- 
ment was  to  pay  the  costs  as  executor,  without  touching  the  re- 
leasor's share.  And  as  this  was  for  the  benefit  of  the  other  legatees, 
and  not  objected  to  by  them,  the  Orphans*  Court  could  decree 
distribution  accordingly  after  a  loss,  if  it  occurred,  as  they  could 
by  distributing  a  greater  portion  to  the  other  two  residuary  lega- 
tees in  case  of  success  in  recovering  the  note  in  suit.  The  ulti- 
mate liability  of  the  witness's  share  would  depend  upon  two  con- 
tingencies— first,  on  a  failure  to  recover,  and,  secondly,  in  the 
insufficiency  of  the  two-thirds  of  the  residuary  estate  to  pay  the 
costs,  if  they  should  fall  upon  it.  Such  insufficiency  was  not 
shown,  nor  perhaps  could  it  have  been.  We  think,  therefore, 
that  the  witness  was  not  shown  to  have  such  a  certain  interest  in 
the  result  of  the  verdict  in  either  aspect,  as  to  exclude  her  from 
testifying.  The  party  who  alleges  such  interest  must  make  it 
satisfactorily  to  appear.     This  has  not  been  done. 

As  to  the  remark  of  the  learned  judge  as  to  the  non-production 
of  Eshbach  as  a  witness,  we  see  no  ground  for  complaint.  In 
the  nature  of  things,  we  are  authorized  to  look  to  and  to  draw 
inferences  from  acts  and  sometimes  non-action,  when  demonstra- 
tion or  other  means  of  information  fails  to  disclose  the  true  state 
of  any  subject  of  inquiry.  To  close  our  eyes  and  understanding 
to  the  light  to  be  drawn  from  experience,  would  be  to  choose 
"  darkness  rather  than  light  ;*'  and  if  experience  teaches  us  that 
a  man  will  use  every  means  in  his  power  which  would  avail  to 
aid  him  in  the  hour  of  trials  physically  or  as  a  litigant,  may  it 
not  be  expected  that  he  would  call  a  witness  who  is  at  hand,  was 
a  party  in  the  transaction,  and,  also,  it  is  fair  to  presume,  knew  the 
very  truth  of  the  case,  if  he  did  not  know  that  he  would  testify 
against  him  ?  Upon  this  kind  of  presumption,  we  never  admit 
secondary  evidence  until  it  is  clearly  shown  that  the  primary 
cannot  be  had.  The  principle  expounded  by  Judge  Huston, 
when  he  said  that  "  evidence  consisted  as  well  of  what  is  not 
proved  as  of  that  which  is,"  is  rather  a  deduction  from  experi- 
ence than  a  rule  of  evidence,  and  is  to  some  extent  true.  But, 
as  in  practice,  it  relates  to  inferences  to  be  drawn  from  non-ac- 
tion rather  than  positive  action,  it  should  be  carefully  confined 
to  natural  and  equitable  deduction.  I  do  not  think  this  was  over- 
stepped here.  It  was  a  simple  reference  at  most  to  a  circum- 
stance, and  no  binding  instruction  predicated  of  it.  As  none 
of  the  errors  assigned  are  sustained,  we  must  affirm  the  judg- 
ment. 

Judgment  affirmed.    , 
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Lentz,  Mclntyre  &  Lentz  versus  Choteau. 

Damages /or  Loss  of  Profits  under  a  Contract^  wlien  recoverable, 

1.  To  recover  damages  for  the  loss  of  profits,  resulting  from  a  breach  of 
contract,  the  plaintiffs  must  prove  not  only  that  they  had  been  prevented  from 
performing  it  by  the  default  of  the  defendant,  but  also  that  they  have  sustained 
actual  loss  thereby. 

2.  Where,  in  an  action  for  damages  for  breach  of  contract,  there  was  no 
evidence  that  the  plaintiffs  had  suffered  any  loss  by  being  prevented  from 
going  on  with  their  contract,  or  any  that  would  have  been  a  guide  to  an  esti- 
mate of  profits,  it  is  not  error  for  the  court  to  instruct  the  jury  that  there  was 
"  no  eviaence  on  which  such  damages  could  be  estimated." 

Error  to  the  Common  Pleas  of  Lehigh  county. 

This  was  a  foreign  attachment  in  case  by  John  Lentz,  Robert 
Mclntyre,  and  Lafayette  Lentz,  partners  as  Lentz,  Mclntyre  & 
Lentz,  against  Pierre  Choteau,  Jr.,  with  scire  facias  to  the  Allen- 
town  Railroad  Company,  Daniel  Tyler  and  others,  as  garnishees 
of  the  defendant. 

The  plaintiff's  declared  first  on  a  special  agreement  dated  on 
the  16th  August  1857,  between  the  parties,  whereby  plaintiffs 
agreed  to  make  and  construct  sections  No.  5,  6,  11,  and  13,  of 
the  AUentown  Railroad,  according  to  certain  specifications  and 
conditions,  and  under  the  direction  of  the  engineer  of  said  road, 
and  complete  the  same  within  twelve  months,  at  certain  specified 
prices  per  cubic  yard  for  each  description  of  work,  viz.,  for  ex- 
cavation of  earth,  clay,  gravel,  and  detached  stone,  18 J  cents; 
for  solid  rock,  54  cents ;  for  loose  rock  or  shale,  34  cents ;  for 
side  cutting  and  side  ditching,  including  depositing  of  same  in 
embankment,  18f  cents ;  for  bridge  masonry  in  abutments,  rock 
work  not  ranged,  $4 ;  for  same,  ranged,  $5 ;  for  bridge  masonry 
in  piers,  rock  work  ranged,  $6;  for  bridge  arching,  selected 
hammer-dressed  ring  stone,  $8 ;  for  ranged  rubble  work,  laid  in 
cement,  $4 ;  for  ranged  rock  work  masonry  laid  in  cement,  $5.60 ; 
for  culvert  arching  in  cement,  $8 ;  for  dry  stone  drains,  hammer- 
dressed  faces,  ?3 ;  for  brick  work  in  cement,  small  culverts,  $8 ; 
for  paving  and  slope  walKng,  $1 ;  for  rip-raps,  50  cents. 

That  payments  should  be  made  during  the  progress  of  the 
work  on  monthly  estimates  of  the  engineer,  after  deducting  a 
certain  percentage,  which,  together  with  any  other  amount  due 
upon  said  work,  should  be  paid  at  the  completion  on  final  esti- 
mate ;  and  also  setting  forth  other  usual  stipulations  for  the  con- 
trol and  direction  of  the  work  during  its  progress  by  the  engineer 
in  charge,  as  well  as  by  the  chief  engineer.  That  plaintiffs,  in 
pursuance  of  said  agreement,  prepared  for  and  commenced  said 
work,  and  provided  a  large  number  of  shanties,  horses,  carts, 
crow-bars,  shovels,  picks,  &c.,  necessary  to  prosecute  said  work 
at  a  large  expense  and  outlay,  to  wit,  $10,000,  and  did  a  great 
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amount  of  work  upon  said  sections  at  an  expense  and  outlay  of 
310,000,  until  the  15th  September  1857,  and  were  ready  and 
willing  to  complete  the  same,  when  they  were  commanded  by 
said  defendant  to  desist  from  said  work,  and  by  him  prevented 
from  completing  the  same.  That  by  reason  of  said  work  done, 
and  the  said  prevention  by  said  defendant,  and  the  depreciation 
and  uselessness  of  said  shanties,  horses,  carts,  implements,  &c., 
said  plaintiffs  sustain  damages  to  the  amount  of  $20,000. 

The  second  count  set  forth  a  similar  contract  on  the  5th  day 
of  June  1857,  for  the  construction  and  completion  of  section  No. 
39  of  the  same  railroad,  at  prices  varying  somewhat  from  those 
in  the  first  count,  but  with  the  same  stipulations  as  to  the  mode 
and  time  of  payment  and  the  contract  and  direction  of  the 
engineer,  and  then  proceeded  to  set  forth  specific  expenditures 
for  shanties,  horses,  carts,  implements,  &c.,  necessary  for  carry- 
ing on  and  completing  said  work ;  and  the  commencement  and 
partial  construction  of  the  same  with  the  cost  thereof  and  a 
readiness  to  finish  it,  with  a  similar  statement  of  damages. 

The  third  count  set  forth  a  similar  contract  for  construction 
and  completion  of  section  No.  12,  with  the  prices  for  each  de- 
scription of  work  varying  somewhat  from  those  of  the  other 
sections ;  similar  purchase  of  shanties,  horses,  carts,  implements, 
&c.,  necessary  for  completion  of  said  work ;  the  commencement 
and  partial  completion,  and  the  cost  thereof,  with  a  readiness  to 
finish  the  same;  a  similar  prevention  by  the  defendant,  and 
a  similar  averment  of  damages. 

The  fourth  count  set  forth  a  contract  between  the  parties  on 
the  16th  June  1857,  whereby  plaintiffs  agreed  to  construct  a 
large  portion  of  said  railroad  upon  certain  terms,  conditions,  and 
prices  enumerated  and  contained  in  certain  writings  which  are 
in  possession  of  defendant,  and  therefore  not  particularly  set 
forth;  that  plaintiffs  in  pursuance  of  said  contract  provided 
shanties,  horses,  harness,  carts,  materials,  implements,  &c., 
necessary  for  completing  said  work,  and  prosecuted  the  same 
until  15th  September  1857,  and  were  ready  and  willing  to  com- 
plete the  same  according, to  the  said  contract,  but  were  prevented 
from  doing  so  by  said  defendant ;  and  that  by  means  thereof  they 
*  have  lost  the  profits  which  they  would  have  acquired  from  the 
fulfilment  of  said  contract  and  the  completion  of  said  work. 

The  remaining  counts  were  for  money  paid,  laid  out,  and 
expended ;  for  money  had  and  received ;  for  work  and  labour 
done  and  materials  found,  provided,  and  applied ;  goods  sold  and 
delivered ;  and  account  stated. 

To  which  the  defendant  pleaded  non  assumpsit. 
On  the  trial,  it  appeared  that,  in  the  month  of  June  1857, 
plaintiffs  had  submitted  bids  for  work  on  sections  5,  6,  11,  12, 
13,  and  39,  of  the  Allentown  Railroad,  specifying  prices  for  cer- 
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tain  designated  kinds  of  work,  excavation,  masonry,  &c.,  offer* 
ing  to  do  the  work  according  to  the  specification  and  form  of 
contract  exhibited  at  the  bidding,  and  agreeing  to  enter  into  and 
execute  a  contract  in  said  form  at  the  prices  designated  as  afore- 
said. That  the  bids  were  accepted  by  Daniel  Tyler,  the  agent 
of  the  defendant.  And  that  three  several  forms  of  contract, 
which  by  their  terms  were  to  be  executed  in  duplicate,  dated 
July  Ist  1857,  were  signed  by  plaintiffs,  and  produced  by  defend- 
ant without  the  signature  of  defendant.  One  form  of  contract 
thus  signed  stipulated  for  work  on  sections  5,  6,  11,  and  13;  a 
second  for  work  on  section  12;  and  a  third  for  work  on  section 
39.  That  in  pursuance  of  bids,  plaintiffs  commenced  work  on 
section  6  about  June  10th  1857 ;  on  section  5  about  the  20th  of 
June ;  on  section  11  in  the  month  of  August ;  and  on  section  12 
in  the  month  of  September  of  the  same  year.  That  on  com- 
mencing work,  plaintiffs  were  required  to  make  heavy  outlays  on 
the  different  sections  in  erecting  shanties,  purchasing  horses, 
carts,  harness,  and  implements  of  labour  for  excavation,  &c. 
That  the  work  progressed  until  about  the  5th  of  October  1857, 
when  plaintiffs  were  required  by  defendant  to  suspend  the  work. 
Partial  payments  for  the  work  done  had  been  made  by  defendant 
to  September  1st  1857.  The  plaintiffs  claimed  to  recover  the 
balance  due  on  the  work  actually  done,  according  to  prices 
designated  in  the  bids  and  contracts,  and  the  damages  to  which 
plaintiffs  would  be  entitled  arising  from  their  not  being  allowed 
to  finish  the  work  according  to  the  bids  and  contracts,  after  a 
large  outlay  necessary  to  the  completion  of  the  work.  The  loss 
of  profits  sustained  in  consequence  of  such  prevention  of  per- 
formance was  claimed  by  plaintiffs  as  one  of  the  items  in  such 


The  court  below  (Findlay,  P.  J.),  after  stating  the  facts  and 
general  principles  of  law  governing  such  contracts,  added : — 

"The  plaintiffs,  however,  in  addition  to  the  amount  of  the 
work  done  by  them,  also  claim  damages  for  the  profits  they  would 
have  made  by  the  completion  of  the  contract.  A  plaintiff  is 
entitled  to  damages  for  the  loss  of  his  contract  when  he  is  pre- 
vented from  performing  it  by  the  default  of  the  defendant.  But 
in  this  case  the  plaintiffs  have  given  no  evidence  on  which  such 
damages  can  be  estimated." 

There  was  a  verdict  and  judgment  in  favour  of  plaintiffs  for 
$6822.63,  the  sum  due  for  work  done  according  to  the  evidence. 
Whereupon  the  plaintiffs  sued  out  this  writ,  and  assigned  for  error 
that  portion  of  the  charge  of  the  court  below  which  relates  to  the 
plaintiffs'  claim  for  damages  for  loss  of  anticipated  profits. 

John  H.  Oliver  and  A.  H.  Reeder^  for  plaintiffs  in  error. 
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John  2).  Stile9  and  B.  JE.  Wright^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Strong,  J. — The  court  below  instructed  the  jury  that  damages 
for  the  loss  of  a  contract  may  be  recovered  when  a  plaintiff  has 
been  prevented  from  performing  it  by  the  default  of  the  defend- 
ant ;  but  the  learned  judge  added,  the  plaintiffs  in  this  case  had 
fiven  no  evidence  on  which  such  damages  could  be  estimated, 
[erein,  it  is  alleged,  there  was  error. 
We  have  carefully  examined  the  whole  evidence  returned  with 
the  record,  and  have  failed  to  discover  any  which  can  be  regarded 
as  tending  to  show  that  the  plaintiffs  would  have  made  any  profits 
had  they  been  permitted  to  go  on  and  complete  the  work  which 
they  contracted  to  do.  Much  less  is  there  any  which  could  have 
been  a  guide  to  an  estimate  of  profits.  The  contract  was  an 
entirety.  It  required  of  the  plaintiffs  earth  excavation,  solid  and 
loose  rock  excavation,  ditching,  rubble  masonry,  range  masonry, 
embankment,  brick  work ;  in  fact,  no  less  than  sixteen  different 
kinds  of  work,  for  each  of  which  there  was  a  stipulated  price. 
Under  such  a  contract  it  is  obvious,  that  to  determine  whether 
any  profit  could  have  been  made  had  the  work  all  been  done,  it 
is  necessary  to  ascertain  not  only  the  amount  of  each  kind  of 
work,  but  the  cost  of  doing  it.  We  obtain  nothing  of  value,  if 
we  determine  that  the  solid  rock  excavation,  standing  by  itself, 
would  have  yielded  a  profit.  That  may  be,  and  yet  the  contract 
have  been  worth  nothing.  The  other  kinds  of  work  which  the 
plaintiffs  were  equally  bound  to  do,  might  have  involved  a  loss, 
much  greater  in  amount  than  all  which  could  have  been  made 
upon  the  rock  work.  Now,  a  plaintiff  who  claims  damages  for 
the  loss  of  a  contract,  is  as  much  bound  to  prove  that  he  has 
sustained  damages,  as  he  is  to  prove  the  contract  itself.  The 
jury  cannot  be  asked  to  guess.  They  are  to  try  the  case  upon 
evidence,  not  upon  conjecture.  The  right  to  recover  nominal 
damages  may  be  complete  when  it  is  shown  that  any  damages 
have  been  sustained ;  but  if  more  is  asked,  there  must  be  a  proof 
of  more.  If,  then,  as  we  think,  there  was  no  evidence  that  the 
plaintiffs  had  suffered  any  loss  in  being  prevented  from  going  on 
with  their  contract,  it  was  not  error  to  say  that  there  was  nothing 
by  which  a  jury  could  estimate  such  a  loss. 

Judgment  affirmed. 


Digitized  by  VjOOQIC 


1862.]  OF  PENNSYLVANIA.  439 


Eoberts  vei^sus  Young,  J.  W.  Brundage,  and  W. 

Brundage. 

Acts  and   Declarations  of  Fartj/^  when   Evidence  of  Ownership   of 

Chattel 

• 
In  an  action  of  trespass  by  a  father  against  a  sheriff  for  seizing  and  selling 
his  mare  as  the  property  of  his  son,  it  is  competent  for  the  plaintiff,  after  his 
own  declarations  that  the  mare  was  the  property  of  his  son,  had  been  given 
in  evidence,  by  the  defendants  to  prove.in  rebuttal  that  before  the  execution 
against  the  son,  the  father  had  turned  out  to  the  sheriff  in  the  presence  of  the 
son,  the  same  mare  to  answer  an  execution  against  himself. 

Error  to  the  Common  Pleas  of  Susquehanna  county. 

This  was  an  action  of  trespass,  brought  before  a  justice  of  the 
peace,  by  De  Witt  C.  Roberts  against  John  Young,  J.  W.  Brund- 
age, and  William  Brundage,  for  levying  on  and  selling  a  mare  in 
his  possession,  as  the  property  of  his  son  George. 

The  material  facts  of  the  case  were  as  follows : — 

William  Brundage,  one  of  the  defendants,  had  a  judgment 
against  George  Roberts,  and  his  younger  brother  Coe  Roberts, 
obtained  July  29th  1858,  for  $50,  on  which  he  issued  n,  fieri  faciasy 
July  29th  1858,  and  levied  upon  and  took  away  the  mare,  which 
was  afterwards  sold.  John  Young  was  the  acting  sheriff,  and  was 
indemnified  by  J.  W.  Brundage.  At  the  time  of  levy,  the  plain- 
tiff forbade  their  taking  the  mare,  asserting  that  she  belonged  to 
him,  and  not  to  George.     This  claim  was  repeated  at  the  sale. 

On  the  trial,  plaintiff  proved  by  George  that  he  never  owned 
the  mare,  but  that  she  always  belonged  to  him ;  and  supported 
this  by  four  other  witnesses,  who  testified  to  the  continued  posses- 
sion and  ownership  of  the  plaintiff.  George  was  twenty-three 
years  old,  single,  and  had  always  lived  in  his  father's  family, 
after  his  majority  as  before ;  without  bargain  or  promise  of  any 
kind ;  working  in  the  family  and  on  the  farm  just  as  he  had  always 
done.  It  was  also  proven  that  he  and  his  father  had  often  spoke 
of  this  colt  as  "  George's." 

The  defence  rested  wholly  on  proof  of  expressions  of  the  plain- 
tiff, such  as  "  George's  colt,"  &c.  Several  of  the  witnesses  had 
heard  him  speak  of  it  both  ways ;  as  his,  and  as  George's. 

In  rebutting,  plaintiff  offered  to  prove  by  George  Roberts,  that 
in  March  1859,  the  sheriff  came  to  the  plaintiff's  house,  with  an 
execution  against  the  plaintiff,  and  that  the  latter,  in  presence  of 
the  witness,  turned  out  this  mare  to  the  sheriff,  who  advertised 
her,  with  other  property,  for  sale.  To  this  offer  the  defendants* 
counsel  objected,  and  the  court  rejected  the  evidence. 

There  was  a  verdict  and  judgment  in  favour  of  defendants. 
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Whereupon  the  plaintiff  sued  out  this  writ,  and  assigned  for  error 
the  rejection  of  the  evidence  above  mentioned. 

JS.  B.  Little^  for  plaintiff,  cited  and  relied  on  1  Greenl. 
§  108-9 ;  Oden  v.  Stubblefield,  4  Ala.  40 ;  Martin  v.  Simpson, 
4  McCord  262 ;  Darley  v.  Rice,  2  N.  &  M.  596 ;  Reynolds  v. 
Loursburg,  6  Hill  534 ;  Schuylkill  Navigation  Company  v.  Farr, 
4  W.  &  S.  371 ;  Devall  v.  Burbridge,  6  Id.  529 ;  Richardson  v. 
Stewart,  4  Binn.  200 ;  Hake  v.  Finch,  9  Watts  339. 

W.  ^  W.  H.  Jessupy  for  defendants. — The  evidence  if  compe- 
tent was  proper  in  chief.  But  it  was  not  competent,  for  several 
reasons.  1.  It  was  clear  from  the  fact  that  the  mare  was 
kept  in  the  concurrent  possession  of  plaintiff  and  his  son,  on  his 
farm ;  that,  although  the  property  of  George,  it  was  liable  to  be 
seized  as  the  property  of  plaintiff.  2.  After  the  debt  due  to 
defendant  Brundage,  no  acts  of  plaintiff  and  George  Roberts 
could  vary  his  rights.  The  evidence  introduced  by  defendant, 
established  the  fact  that  both  before  and  after  March  1859,  the 
plaintiff  had  made  declarations  entirely  inconsistent  with  the 
ownership  of  the  mare.  3.  The  parties  could  not  by  their  acts 
and  declarations  make  evidence  for  themselves. 

But  it  was  not  rebutting  evidence.  Its  object  was  to  prove 
that  plaintiff  was  the  owner  of  the  mare.  That  was  the  object 
of  his  evidence  in  chief,  and  to  meet  that  affirmative  issue  all 
the  defendants'  evidence  was  introduced.  The  case  of  The 
Schuylkill  Navigation  Company  v.  Carr,  4  W.  &  S.  371,  was 
decided  upon  a  question  entirely  distinct  from  that  raised  in  this 
case,  and  is  not  applicable.  The  case  of  Devall  v.  Burbridge, 
6  W.  &  S.  629,  is  so  badly  reported,  that  it  is  quite  doubtful 
what  is  decided  by  it.  In  the  case  of  Richardson  v.  Stewart, 
4  Binn.  198,  Judges  Yeates  and  Tilghman  decide  the  case  upon 
the  express  ground  that  the  evidence  rejected  was  strictly  rebut- 
ting.    See  also  Hake  v.  Finch,  9  Watts  339. 

It  is  clear  law,  that  a  plaintiff  is  bound  to  give  all  his  evidence 
to  sustain  his  case  before  he  rests,  and  cannot  give  evidence  in 
chief  after  the  defendant  has  rested  his  case.  Whether  the 
court  will  relax  this  rule  must  be  left  to  its  discretion,  and  the 
exercise  of  this  discretion  is  not  the  subject  of  error. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Strong,  J. — The  sole  question  in  this  case  was  whether  the 
mare,  which  was  the  subject  of  controversy,  belonged  to  the 
plaintiff  or  to  his  son,  George  Roberts,  on  the  23d  of  July  1859, 
when  the  defendant  caused  her  to  be  levied  upon  and  sold  as  the 
property  of  the  son.  That  the  mare  had  belonged  to  the  plain- 
tiff would  seem  to  have  been  pretty  clearly  established.     She  had 
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been  bought  as  his  property,  and  ever  after  kept  upon  his  farm. 
This  he  proved  by  his  testimony  in  chief,  and  then  rested  his 
cause.  To  meet  the  case  thus  prosecuted,  the  defendants  then 
gave  evidence  of  declarations  of  the  plaintiflF  that  the  mare  was 
George's.  If  she  was,  it  must  have  been  in  consequence  of  a 
gift  or  sale ;  and  the  evidence  was  valuable,  therefore,  only  as  it 
tended  to  make  out  a  transfer  of  the  property  in  the  mare  from 
the  father  to  the  son.  In  rebuttal  of  this  evidence,  the  plaintiff 
offered  to  prove  that  in  March  1859,  four  months  before  the 
execution  against  George  Roberts,  the  father  turned  out  to  the 
sheriff  the  same  mare,  in  the  presence  of  the  son,  to  answer  an 
execution  against  himself.  This  offer  the  court  overruled,  and 
hence  this  writ  of  error. 

It  is  very  clear  to  us  that  the  evidence  should  have  been 
received.  It  was  both  competent  and  rebutting.  In  chief  the 
plaintiff  had  only  to  prove  that  the  mare  had  been  his.  A 
presumption  of  ownership  would  then  arise  and  remain  until 
repelled.  It  was  not  for  the  plaintiff  at  first  to  disprove  any 
transfer  of  the  property  from  himself  to  his  son.  When,  there- 
fore, the  defendants  attempted  to  establish  that  such  a  transfer 
had  been  made,  the  defence  was  met  directly  by  evidence  that 
the  son,  under  whom  the  defendants  claimed,  asserted  no  such 
thing;  that  before  tKe  execution  against  him,  and  after  many 
of  the  declarations  of  the  father,  the  son  had  allowed  the  father 
to  assert  not  only  possession  in  himself,  but  property  in  the  mare. 
Judgment  reversed,  and  ventre  de  novo  awarded. 


Vallance  et  al.  versus  The  Miners'  Life  Insurance 


and  Trust  Company.  ??L 


What  Transfers  of  Propei'ty  are  within  the  Assignment  Act  of  March 
Uth  1818. — Fraud^  when  a  Question  for  the  Jury, 

1.  An  assignment  or  transfer  of  property  made  directly  to  the  creditors 
beneficially  interested  in  it,  whether  in  satisfaction  of,  or  as  a  security  for 
their  debts,  is  not  within  the  Assignment  Act  of  24th  March  1818,  and  is  not 
void  because  the  instrument  containing  the  transfer  was  not  recorded  as 
directed  by  that  act. 

2.  A  debtor  by  one  instrument  transferred  to  his  creditor  H.  as  security  for 
his  indebtedness,  all  his  interest  in  a  colliery,  with  right  to  possession  and  to 
work  it,  stipulating  that  after  working  out  the  indebtedness  with  expenses, 
the  grantee  should  pay  whatever  balance  remained,  as  he  the  grantor  should 
direct :  by  another  instrument  executed  on  the  same  day,  he  sold  to  the  firm 
of  H.  &  Co.,  the  drift  cars  in  the  colliery,  which  were  afterwards  levied  and 
sold  on  an  execution  of  another  judgment-creditor,  and  trover  brought  for  the 
cars,  on  the  ground  that  the  instruments  were  an  assignment  for  the  benefit 
of  creditors,  and  void  because  unrecorded,  &c.  Hdd^  that  the  transfer  of  the 
oars  was  an  absolute  sale  and  not  an  assignment  in  trust  for  creditors ;  and 
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(whether  taken  alone  or  in  connection  with  the  transfer  of  the  colliery) 
established  no  trust  in  the  cars :  and  that  the  conveyance  of  the  colliery  to 
one  of  a  firm  as  security  for  indebtedness  to  him  and  to  the  firm  also,  was  not 
an  assignment  for  the  benefit  of  creditors  under  the  Act  of  24th  of  March  1818. 

3.  The  stipulation  that  after  working  out  the  indebtedness  of  the  grantor, 
the  grantee  should  pay  balances  as  he  the  grantor  should  direct,  did  not  avoid 
the  instrument  as  against  his  creditors. 

4.  Such  an  assignment  or  transfer  is  valid  against  creditors,  unless  made 
with  intent  to  hinder,  delay,  and  defraud  them  ;  and  where  there  was  nothing 
in  the  assignments  or  transfers  themselves,  which  made  them  fraudulent  in 
law,  the  question  of  fraud  must  be  submitted  to  the  jury  to  determine  whether 
there  was  fraud  in  fact. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  an  action  of  trover  by  The  Miners*  Life  Insurance 
and  Trust  Company  against  John  K.  Vallance,  Jesse  Knuler,  and 
Henry  B.  Fairman,  in  which  plaintiff  declared  for  thirty  drift 
cars,  forty-two  slope  wagons,  eight  dirt  cars,  and  four  trucks ;  to 
which  the  defendants  pleaded  not  guilty  and  "  property." 

There  was  a  verdict  and  judgment  in  the  court  below  in  favour 
of  the  plaintiffs.  Whereupon  the  defendants  purchased  this  writ, 
and  assigned  for  error  the  charge  of  the  court  below  on  the 
points  submitted  by  the  counsel  for  the  parties. 

The  material  facts  of  the  case,  and  the  points  discussed  on  the 
argument  here,  will  be  found  in  the  opinion  of  this  court. 

The  case  was  argued  by  James  H.  Campbell  and  John  Bannan 
for  plaintiffs  in  error,  and  by  F.  W.  Hughes  and  U.  F.  Dewees 
for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Strong,  J. — This  was  an  action  of  trover.  The  title  of  the 
plaintiffs  below  was  founded  upon  a  sheriff's  sale,  made  to  them 
on  the  23d  day  of  July  1858,  of  all  the  right,  title,  and  interest 
of  R.  H.  T.  Horton  in  the  property  in  dispute.  The  defendants 
claimed  under  a  written  transfer  made  by  Horton  to  Henry  Heil 
&  Co.,  on  the  25th  of  May  1858.  There  were  two  instruments 
bearing  date  on  that  day.  By  the  first,  Horton,  in  considera- 
tion of  his  indebtedness  to  H.  Heil  &  Co.,  and  to  Henry  Heil, 
transferred  to  Henry  Heil  all  his  interest  in  the  Broad  Mountain 
Colliery,  as  security  for  the  payment  of  said  indebtedness,  grant- 
ing to  Heil  the  right  to  immediate  possession,  and  to  work  the 
colliery  from  that  date  on  his  own  account.  The  transfer  then 
stipulated,  that,  after  working  out  said  indebtedness,  clear  of  all 
expenses,  losses,  and  reasonable  charges  for  attention  to  the  busi- 
ness of  said  colliery,  Heil  should  pay  any  balances  he  might 
have  in  hand,  as  Horton  might  direct.  By  the  other  instrument 
of  the  same  date,  Horton  bargained,  sold,  released,  granted,  and 
confirmed  unto  Henry  Heil  &  Co.,  all  the  drift  cars  in  his  pos- 
session (the  property  for  which  this  action  was  brought),  being 
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Berenty  in  number,  then  in  use  at  the  Broad  Mountain  Colliery, 
to  have  and  to  hold  them  absolutely  for  ever.  On  the  trial,  the 
court  below  was  of  opinion,  and  instructed  the  jury,  that  these 
two  writings  dated  May  the  28th  1858,  constituted  an  assign- 
ment in  trust  for  the  benefit  of  creditors  within  the  meaning  of 
the  Act  of  Assembly  of  March  24th  1818,  and  as  they  had  not  been 
recorded  within  thirty  days  after  their  execution,  it  followed  that 
they  were  void  as  against  any  of  the  creditors  of  the  assignor, 
and  the  jury  was  consequently  instructed  to  return  a  verdict 
against  the  defendants.  The  court  seems  to  have  thought  that 
the  two  transfers  were  to  be  regarded  as  one  instirument,  and  that 
the  meaning  of  the  latter  was  to  be  determined  by  the  former. 
Were  it  worth  while  to  discuss  the  question,  grave  doubts  might 
be  suggested  whether  the  two  writings  are  to  be  construed  as  one. 
They  bear  the  same  date,  it  is  true,  but  the  parties  are  not  the 
same,  the  subject-matter  of  the  one  contract  is  different  from 
that  of  the  other,  and  the  conditions  of  the  transfers  are  quite 
unlike.  Standing  by  itself,  the  transfer  of  the  drift  cars  was 
manifestly  no  assignment  in  trust  for  the  benefit  of  creditors. 
It  was  in  form  an  absolute  indefeasible  sale  to  Henry  Heil  &  Co., 
and  it  contained  nothing  to  indicate  that  the  creation  of  a  trust 
for  any  creditors  was  intended.  And  even  if  the  two  transfers 
are  to  be  regarded  as  one  instrument,  together  they  created  no 
trust  in  the  cars  for  the  benefit  of  any  one.  No  other  creditor 
than  Heil  &  Co.,  the  assignees,  has  any  interest  in  them,  either 
legal  or  beneficial.  The  argument  of  the  defendants  in  error, 
which  prevailed  in  the  court  below,  and  which  is  repeated  here, 
is  that  the  transfer  of  the  colliery  was  an  assignment  in  trust 
for  the  benefit  of  creditors,  and  void,  because  unrecorded ;  and 
that  therefore  the  transfer  of  the  cars  being  a  part  of  the  same 
transaction,  was  void  for  the  same  reason.  Now,  passing  by  the 
question  whether  the  court  could  say  that  the  two  transfers  were 
parts  of  one  transaction,  and  neither  admitting  nor  denying  the 
conclusion  drawn  from  the  assumed  premises,  we  may  inquire 
whether  the  conveyance  of  the  colliery  was  an  assignment,  such 
as  was  in  the  view  of  the  legislature  when  the  Act  of  March  24th 
1818  was  passed.  What  the  instruments  were  which  were  spoken 
of  in  that  act,  was,  at  the  time,  well  understood,  for  they  were 
in  common  use.  They  are  described  in  the  first  section  as  volun- 
tary assignments  by  debtors  of  their  estate,  real,  personal,  or 
mixed,  or  any  part  thereof,  to  any  person  or  persons,  in  trust  for 
the  use  of  the  assignors'  creditors,  or  in  trust  for  the  use  of  such 
person  or  persons  to  whom  such  assignments  may  be  made,  and 
the  creditors  of  the  assignor.  By  the  same  section,  any  of  those 
creditors  might  compel  a  settlement  of  the  accounts  by  the 
assignee,  and  distribution  according  to  the  terms  of  the  assign- 
ment.    It  was  of  such  instruments  that  the  fifth  section  declared 
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that  they  should  be  void  as  against  creditors,  unless  recorded 
within  thirty  days  after  their  execution.  The  object  of  this 
requisition,  doubtless,  was  to  give  notice  of  the  trust  to  those 
who  were  beneficially  interested  in  it.  In  Englebert  v.  Blanjot, 
2  Whart.  240,  it  was  ruled  that  it  extends  to  the  case  of  an 
assignment  for  the  benefit  of  a  part  of  the  creditors  of  the  assign- 
or; and  such  has  ever  been  the  admitted  construction  of  the 
act.  Nor  is  the  form  of  the  instrument  by  which  the  trust  is 
created  inflexible :  Watson  v.  Bagaley,  2  Jones  164.  It  may  not 
be  by  a  judgment,  it  is  true :  Guy  v.  llree,  2  Casey  92.  It 
must  amount  to  the  transfer  of  property,  to  more  than  the  crea- 
tion of  a  lien,  but  if  it  be  a  conveyance  of  property,  its  form 
would  seem  not  to  be  material.  Still  the  Act  of  Assembly  em- 
braces only  instruments  which  create  a  trust — a  trust  for  credit- 
ors other  than  the  assignee — and  a  trust  subject  to  the  chancery 
powers  of  settlement  and  removal  vested  by  it  in  the  Courts  of 
Common  Pleas.  An  assignment  made  directly  to  the  creditors 
beneficially  interested  in  it,  whether  made  in  satisfaction  of  their 
debts,  or  as  security  for  them,  is  unaffected  by  the  Act  of  1818. 
Chaflfees  v.  Risk,  12  Harris  432.  In  that  case  it  was  said  that 
the  Act  of  1818,  requiring  the  assignment  to  be  recorded,  was 
made  for  the  benefit  of  the  cestui  que  trust,  to  enable  him  to  hold 
the  assignee  to  a  strict  account,  and  to  compel  him  to  the  per- 
formance of  his  duty.  Of  course  it  contemplated  that  there 
should  be  a  cestui  que  trusty  having  an  interest  diverse  from  that 
of  the  assignee,  an  interest  over  which  the  assignee  had  no  con- 
trol— at  least  an  interest  which  he  could  not  release. 

In  the  case  we  now  have  in  charge,  the  assignment  of  the 
colliery  was  made  to  Henry  Heil.  Its  avowed  consideration 
was  Horton's  indebtedness  to  Heil  and  Heil  &  Co.,  and  it  was 
made  to  secure  the  indebtedness,  which  was  its  consideration, 
and  no  other.  Of  the  firm  of  H.  Heil  &  Co.,  Henry  Heil  was  a 
member,  and  as  such  was  a  creditor  of  Horton  to  the  full  extent 
of  the  debt  due  by  the  latter  to  the  firm.  Heil  could  receive 
payment  of  it,  could  release  it,  and  could  accept  the  transfer 
which  Horton  made,  either  in  satisfaction  of  the  debt,  or  as  a 
security  for  its  payment.  His  control  over  the  debt  was  unlimited. 
His  partner  was  indeed  interested  in  it,  but  he  held  no  interest 
separate  from  that  of  Heil.  There  was,  therefore,  no  cestui  que 
trust  who  had  an  interest  diverse  from  that  of  the  assignee,  and, 
therefore,  no  one  for  whose  benefit  the  fifth  section  of  the  Act 
of  1818  was  enacted.  Had  Horton  conveyed  the  colliery  to 
Henry  Heil  in  satisfaction  of  the  debt  due,  receiving  a  full  dis- 
charge, Heil  would  doubtless  have  been  a  trustee  for  the  firm, 
because  the  consideration  would  have  come  in  whole  or  in  part 
from  the  firm ;  but  it  surely  could  not  have  been  maintained  that 
such  a  transaction  would  have  been  an  assignment  within  the 
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meaning  of  the  Act  of  1818 ;  and  if  not,  why  is  a  conveyance 
as  a  security  for  the  same  debts,  and  no  others?  The  diflSculty 
in  the  way  of  holding  it  such  is,  that  there  are  no  creditors  of 
the  assignor  who  could  go  into  the  Common  Pleas,  and  by  cita- 
tion compel  security  and  an  account.  The  assignee  is  himself 
the  creditor.  By  force  of  the  assignment  he  is  to  hold  the  pro- 
perty only  until  the  debts  due  to  him  are  paid,  and  is  then  to 
return  the  balance  unto  the  assignor  or  to  his  order.  We  hold, 
therefore,  that  the  instrument  by  which  the  colliery  was  trans- 
ferred to  Henry  Heil,  was  not,  either  in  letter  or  spirit,  such  an 
assignment  in  trust  for  the  benefit  of  creditors,  as  was  contem- 
plated by  the  Act  of  1818,  and  much  less  was  the  transfer  of 
the  cars,  which  are  the  subject  of  controversy  in  this  action.  The 
ruling  of  the  court  below  finds  no  support  in  Lucas  v.  The  Sun- 
bury  and  Erie  Railroad  Company,  8  Casey  458.  In  that  case 
there  were  creditors  of  the  assignors  who  took  an  interest  under 
the  assignment-creditors^  in  whose  claims  the  assignee  had  no  [0 
interest.  ^ 

The  stipulation  contained  in  the  assignment  of  the  colliery, 
that  after  working  out  the  indebtedness  due  to  Heil  &  Co.,  and 
to  Henry  Heil,  clear  of  all  expenses,  losses,  and  reasonable 
charges  for  attention  to  the  business  of  the  colliery,  Heil  should 
pay  any  balances  in  his  hands  as  Horton  might  direct,  was  no 
more  than  the  law  implies  in  every  transfer  of  property,  as  a 
security  for  a  debt.  It  was  no  secret  reservation  for  the  benefit 
of  the  debtors,  and  by  no  means  justified  the  court  in  declaring 
that  the  instrument  was  void  as  against  the  creditors  of  Horton. 
There  was  error,  therefore,  in  affirming  the  first  and  second 
points  of  the  plaintifis  below. 

We  think,  also,  the  third,  fourth,  and  ninth  points  of  the  plain- 
tiffs should  not  have  been  affirmed.  There  was  nothing  in  the 
assignments  themselves  which  warranted  the  court  in  declaring 
that  they  were  fraudulent  in  law,  and  that  the  plaintiffs  were 
entitled  to  recover.  The  case  should  have  been  put  to  the  jury 
for  them  to  determine  whether  there  was  fraud  in  fact.  Even 
if  the  assignment  of  the  cars  was  in  truth  but  a  security  for  the 
debt  due  Heil  &  Co.,  it  was  still  a  question  for  the  jury  whether 
fraud  was  intended,  and  especially  so  in  view  of  the  fact  that  the 
assigned  property  was  at  the  time  largely  encumbered  by  prior 
liens. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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The  Commonwealth  ex  rel.  Johnson  versus  Hallo- 
way. 

Same  ex  rel.  Langhammer  versus  Same. 

Constitutional  Law. — Act  of  1861  allowing  deduction  from  Term  of 
Imprisonment  on  account  of  good  Conduct,  unconstitutional. — Supreme 
Court  will  not  interfere  with  the  Conduct  of  Public  Officers  to  whom 
discretionary  powers  are  allowed  hy  law. 

1.  The  Act  of  Assembly  of  May  1st  1861,  providing  for  a  graduated  deduc- 
tion from  the  term  of  imprisonment  for  which  a  prisoner  is  sentenced  to  the 
State  Penitentiary,  as  a  reward  for  good  conduct,  is  an  interference  with  the 
judgment  of  the  court  sentencing  the  criminal,  and  it  is  therefore  unconstitu- 
tional. 

2.  Where  in  the  act  a  measure  of  discretion  was  left  to  the  inspectors  of 
the  Penitentiary,  in  carrying  out  its  provisions,  and  in  the  execution  of  that 
discretion,  they  declined  to  discharge  the  prisoners  or  to  execute  the  act,  on 
the  ground  that  public  justice  would  not  be  promoted  thereby,  the  Supreme 
Court  will  not  control  that  discretion,  if  the  reasons  assigned  by  the  inspectors 
are  such  as  justify  their  course. 

In  the  Supreme  Court  of  Pennsylvania. 

These  were  writs  of  habeas  corpus  sued  out  by  William  John- 
son and  Charles  Langhammer,  two  prisoners  held  in  confinement 
in  the  penitentiary  for  the  Eastern  District  of  Pennsylvania, 
who  claimed  discharge  from  confinement  under  the  provisions  of 
the  Act  of  Assembly  passed  May  1st  1861,  entitled  "  An  Act 
relative  to  prison  discipline,"  which  provides  for  a  "graduated 
deduction  from  the  term  of  sentence,"  on  certain  conditions 
therein  contained,  and  which  will  be  found  in  the  opinion  of  this 
court. 

No  printed  argument  was  furnished  by  the  counsel  concerned 
in  these  cases. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Woodward,  J. — A  penitentiary  on  the  principle  of  solitary 
confinement  of  convicts,  was  first  provided  for  in  Pennsylvania 
by  an  Act  of  Assembly  of  3d  March  1818,  which  established 
it  in  Allegheny  county.  By  an  Act  of  20th  March  1821,  a 
similar  penitentiary  was  provided  for  Eastern  Pennsylvania,  to 
be  located  within  the  county  of  Philadelphia.  In  pursuance  of 
these  Acts  of  Assembly,  the  two  noble  structures  known  as  the 
Eastern  and  Western  Penitentiaries  were  erected.  By  an  Act 
of  Assembly  of  23d  April  1829,  the  penal  code  was  revised, 
crimes  defined,  and  punishments  in  the  two  new  penitentiaries 
enjoined.*  The  government  of  the  penitentiaries  was  committed 
to  boards  of  inspector^,  "  consisting  of  five  taxable  citizens  of 
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Pennsylvania,"  to  be  appointed  by  the  judges  of  the  Supreme 
Court,  and  they  were  to  act  under  "  rules  and  regulations  for  the 
better  ordering  and  governing  of  said  penitentiaries,"  which  the 
Act  of  1829  set  forth  in  full.  Among  other  details  the  discharge 
of  convicts  was  prescribed.  Some  immaterial  provisions  have 
been  supplied  by  subsequent  legislation,  but  the  Act  of  1829 
established  a  system  of  punitive  justice  that  has  never  been 
essentially  modified,  and  which,  by  reason  of  the  excellence  of 
the  conception  and  the  fidelity  of  administration,  has  commanded 
the  attention  of  the  civilized  world. 

But  on  1st  of  May  1861  the  legislature  passed  an  act  "  rela- 
tive to  prison  discipline,"  which,  while  it  does  not  profess  to 
repeal  prior  acts  respecting  penitentiary  punishments,  nor  to  dis- 
turb the  well-matured  system  which  we  possess,  will,  nevertheless, 
impose  new  and  difficult  duties  on  the  inspectors  and  superin- 
tendents of  all  our  prisons,  and  greatly  impair  the  efficiency  of 
our  system,  if  it  do  not  derange  all  of  its  outlines.  The  inspectors 
of  the  Eastern  Penitentiary,  with  the  entire  concurrence  of  their 
colleagues  of  the  Western,  have  set  forth  their  objections  to  the 
Act  of  1861,  in  a  printed  report  of  a  committee  of  their  body. 
They  complain  of  the  act  as  of  doubtful  constitutionality,  and  of 
such  ambiguity  that  they  are  unable  to  carry  it  satisfactorily  into 
execution.  They  say  they  first  knew  of  its  passage  from  the  lips 
of  a  convict  under  their  care,  and  that,  according  to  their  informa- 
tion, it  passed  one  branch  of  the  legislature  at  the  latest  moment 
of  the  session,  without  a  word  of  observation  or  criticism  from  a 
single  member. 

It  is  much  to  be  regretted  that  the  legislature  of  1861  permitted 
its  powers  to  be  employed  in  disturbing  an  admirable  system  of 
penitentiary  punishment,  without  consulting  any  of  the  officers 
to  whom  the  system  had  been  intrusted  for  administration,  and 
whose  experience  had  qualified  them  for  advising  wisely  in 
respect  to  the  proposed  measure.  The  act  was,  however,  passed 
in  all  the  forms  of  law,  and  two  prisoners  now  claim  their  dis- 
charge from  further  confinement  by  virtue  of  its  provisions. 

The  first  section  requires  the  wardens  or  superintendents  to 
keep  a  record  of  the  name  of  each  prisoner,  and  of  every  in- 
fraction of  the  printed  and  published  rules,  and  of  the  punish- 
ments inflicted  therefor,  which  record  is  to  be  laid  before  the 
inspectors  for  examination  and  approval.  The  second  section 
provides  for  a  graduated  ''deduction  from  the  term  of  sentence" 
of  every  prisoner  who  shall  have  no  infraction  of  rules  recorded 
against  him  for  any  month  of  the  first  year  of  his  imprison- 
ment— one  day  for  the  first  month,  two  additional  days  for  the 
second  month,  and  three  additional  days  for  each  succeeding 
month  of  the  first  year's  imprisonment — and  to  a  similar  deduc- 
tion of  four  days  for  each  month  of  faultless  conduct  in  the 
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Becond  year,  and  to  one  additional  day  per  month  for  each  suc- 
ceeding year. 

The  third  section  empowers  the  inspectors  to  discharge  a 
criminal  whenever  he  shall  have  served  out  his  term  of  sentence, 
less  the  number  of  days  to  which  the  act  entitles  him. 

The  fourth  section  provides  for  a  certificate  from  the  inspectors 
of  the  good  conduct  of  the  prisoner  on  his  discharge. 

We  do  not  think  the  act  unconstitutional  on  account  of  its 
supposed  interference  with  the  governor's  power  of  pardon.  It 
leaves  the  constitutional  power  of  the  executive  to  pardon  and 
reprieve  unimpaired.  A  pardon  operates  directly  on  the  crime, 
and  only  indirectly  on  the  criminal.  He  is  discharged  from 
further  punishment  under  the  operation  of  a  pardon,  because  the 
offence  is  blotted  out  for  which  he  was  consigned  to  punishment. 
The  pardon  may  take  effect  before  the  punishment  begins  or  after 
it  is  ended.  It  is  addressed  to  the  crime  rather  than  to  the 
penalty.  We  cannot  see  how  the  governor's  prerogative  to  par- 
don crime  is  impaired  by  the  act  under  consideration. 

But  a  majority  of  us  think  the  act  is  unconstitutional  as  inter- 
fering with  judgments  of  the  judiciary.  The  whole  judicial  power 
of  the  Commonwealth  is  vested  in  courts.  Not  a  fragment  of  it 
belongs  to  the  legislature.  The  trial,  conviction,  and  sentencing 
of  criminals  are  judicial  duties,  and  the  duration  or  period  of  the 
sentence  is  an  essential  part  of  a  judicial  judgment  in  a  criminal 
record.  Can  it  be  reversed  or  modified  by  a  board  of  prison 
inspectors  acting  under  legislative  authority  ?  If  it  can,  what 
judicial  decree  is  not  exposed  to  legislative  modifications  ?  From 
what  judicial  sentence  may  not  the  legislature  direct  "  deduc- 
tions" to  be  made  if  this  act  be  constitutional  ?  What  they  may 
do  indirectly  they  may  do  directly.  If  they  may  authorize  boards 
of  inspectors  to  disregard  judicial  sentences,  why  may  they  not 
repeal  them  as  fast  as  they  are  pronounced,  and  thus  assume  the 
highest  judicial  functions  ? 

it  is  to  be  observed,  that  these  questions  have  no  reference  to 
the  power  of  the  legislature  to  prescribe  a  general  rule  of  law 
that  shall  be  inconsistent  with  a  previous  judicial  decree.  Such 
a  rule,  when  it  operates  on  future  cases  and  not  retrospectively, 
is  quite  legitimate.  Their  power  to  legislate  in  that  manner  is 
not  to  be  doubted.  But  under  the  act  in  question  the  good  con- 
duct of  a  particular  individual,  under  judicial  sentence,  is  to  work 
out  for  him  an  abatement  of  a  part  of  his  sentence.  In  respect 
to  one  of  the  relators  who  was  convicted  and  sentenced  before 
the  law  was  passed,  it  is  considered  very  clear  that  it  is  a  legisla- 
tive impairing  of  an  existing  legal  judgment.  But  is  it  not 
equally  so  in  respect  to  him  who  was  sentenced  since  the  date 
of  the  act  ?     The  court  could  not  have  taken  the  act  into  account 
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in  measuring  the  sentence,  because  they  could  not  know  how 
many  days  of  abatement  the  prisoner  would  earn.  They  could 
fix  his  sentence  only  by  the  exercise  of  that  judicial  discretion 
which  the  constitution  has  vested  in  the  judiciary.  Any  inter- 
ference with  that  sentence,  except  by  a  court  of  superior  juris- 
diction, or  by  the  executive  power  of  pardon,  would  seem  to  be 
a  prostration  of  that  distribution  of  governmental  functions  which 
the  constitution  makes  among  three  co-ordinate  departments.  In 
this  view  the  act  would  be  highly  unconstitutional. 

But  independently  of  the  constitutional  objection,  which  is  not 
decisive  with  all  of  us,  we  think  the  inspectors  have  rendered 
such  reasons  for  not  executing  the  act,  in  the  printed  report  above 
referred  to,  as  justify  them.  The  legislature  evidently  meant  to 
leave  them  a  measure  of  discretion.  They  are  to  approve  or  dis- 
approve of  the  record  made  up  in  favour  of  each  prisoner,  and 
they  are  to  discharge  him  or  cancel  his  credits  as  to  them  seems 
just  and  right.  The  third  section  confers  the  power  and  autho- 
rity to  discharge,  but  does  not  expressly  enjoin  the  duty.  Doubt- 
less the  duty  may  be  implied  from  the  power,  but  it  is  a  duty  to 
be  exercised  under  a  sound  discretion.  In  the  exercise  of  that 
discretion,  thus  left  with  them,  they  have  declined  to  discharge 
the  relators,  and,  indeed,  to  execute  the  law.  They  say  it  would 
derange  the  system  of  administration  long  pursued — that  the 
eldest  and  most  experienced  criminals  would  reap  the  largest 
benefits  from  the  act,  for  it  is  they  who,  having  been  most  in 
prison,  are  most  observant  of  prison  rules,  and  that  public  justice 
would  not  be  promoted  by  an  execution  of  the  law. 

We  will  not  overrule  their  reasons  nor  control  their  discretion. 
The  letters  from  other  states  in  reference  to  the  operation  of 
similar  statutes,  under  different  systems  of  punitive  discipline,  do 
not  weigh  very  much  with  us.  Our  own  experience  under  our 
peculiar  system  is  opposed  to  all  such  attempts  at  alleviating 
prison  discipline,  and  we  think  it  may  be  safely  trusted.  The 
danger  of  our  day  is  not  in  the  direction  of  a  too  rigorous  pun- 
ishment of  public  criminals,  but  rather  to  the  letting  of  the  guilty  • 
go  unwhipped  of  justice. 

The  prisoners  are  remanded  into  custody. 

LowBiE,  G.  J.,  was  absent  on  account  of  a  death  in  his  family. 

6  Wb.— 29 
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Proof  and  Allegation  must  correspond,  in  issue  under  Interpleader  Act. — 
Fraud,  when  a  Question  for  the  Jury. 

1.  On  the  trial  of  an  issae  under  the  Sheriff's  Interpleader  Act  to  determine 
the  ownership  of  two  steam-boilers,  levied  on  bv  the  sheriff  as  the  property 
of  the  defendants  in  the  execution,  third  persons  claiming  to  be  absolute  owners 
will  not  be  permitted  to  set  up  a  limited  or  restricted  ownership :  when  abso- 
lute or  exclusive  property  has  been  pleaded,  it  must  be  proved. 

2.  Where  there  were  fraudulent  circumstances  connected  with  the  sale  and 
transfer  of  the  boilers  from  the  defendants  in  the  execution  to  the  claimants, 
it  was  not  error  for  the  court  to  refer  the  facts  to  the  jury,  with  instruction 
that  in  case  the  sale  was  not  made  in  ^od  faith,  but  to  hinder  and  delay 
creditors,  their  verdict  should  be  for  the  defendants. 

Error  to  the  Common  Pleas  of  Susquehanna  county. 

This  was  a  feigned  issue  under  the  Sheriff's  Interpleader  Act, 
in  which  D.  Stewart,  E.  Noble,  0.  F.  Ingram,  and  S.  Sweet,  part- 
ners doing  business  as  D.  Stewart  &  Co.,  were  plaintiffs,  and  M. 
S.  Wilson,  W.  C.  Ward,  L.  R.  &  D.  Searle,  W.  &  W.  H.  Jessup, 
W.  M.  &  J.  A.  Post,  A.  Chamberlain,  A.  Bacon,  H.  D.  Pinney, 
L.  Wartrous,  and  H.  J.  Webb,  were  defendants. 

The  material  facts  of  the  case  were  as  follows : — Some  time 

frior  to  7th  of  May  1861,  Post  Brothers,  of  which  firm  A.  L. 
ost  was  a  member,  under  an  arrangement  with  Ingram  & 
Smith,  erected  buildings  for  a  paper-mill  on  lands  belonging  to 
Isaac  J.  Post,  in  which  his  father,  A.  L.  Post,  had  a  life  estate. 
Ingram  &  Smith  ordered  the  paper  machinery.  On  the  7th 
of  May  1861,  A.  L.  Post  and  1.  J.  Post  made  a  lease  to  the 
plaintiffs  in  this  issue,  for  the  buildings  and  grounds,  to  take 
effect  on  the  1st  day  of  July  1861,  and,  at  the  same  time,  a 
written  agreement  was  entered  into  between  A.  L.  Post  and  I.  J. 
Post  with  the  plaintiffs,  by  which  the  Messrs.  Post  were  to  fur- 
nish certain  articles,  and  do  certain  labour  in  said  agreement 
specified,  estimated  at  about  $500,  and  if  said  labour  and  mate- 
rials amounted  to  more  than  $500,  the  plaintiffs  were  to  pay  the 
excess.  Under  this  agreement,  the  boilers  were  to  be  taken 
from  the  steam-mill  of  Post  Brothers,  and  put  up  some  time 
between  the  7th  and  21st  May.  Subsequently  a  new  arrangement 
was  made  between  the  parties,  by  which  new  boilers  were  to  be 
put  in,  instead  of  those  from  the  steam-mill,  which,  according  to 
the  evidence,  would  cost  some  $300  or  $400  more.  A.  L.  Post 
then  agreed  with  Avery  Frink  to  fulfil  this  agreement  for  him, 
and  Frink  informed  Ingram  of  that  fact. 

On  the  21st  of  May  1861,  before  the  boilers  were  put  up  in 
the  paper-mill,  M.  S.  Wilson  and  others,  the  defendants  in  the 
issue,  recovered  a  judgment  in  the  Court  of  Common   Pleas 
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against  William  L.,  Albert  L.,  and  Isaac  L.  Post,  for  $15,000, 
and  on  the  same  day  issued  a /./a.  upon  it,  which  was  placed  in 
the  sheriff's  hands,  and  receipted  by  him  at  ten  minutes  past  ten 
o'clock  in  the  evening.  By  virtue  of  this  fi.  fa.  the  boilers  in 
question  were  levied  upon  as  the  property  of  the  Messrs.  Post ; 
but  Stewart  &;  Co.,  claiming  to  own  them,  gave  bond,  and  the 
court  directed  this  issue. 

The  plaintiffs  claimed  to  own  the  boilers  by  virtue  of  a  purchase 
made  by  them  late  in  the  afternoon  of  the  21st  of  May  1861,  from 
Avery  Frink  and  Isaac  J.  Post,  acting  as  agents  for  Albert  L. 
Post.  Albert  L.  Post  testified  as  to  the  authority  which  he  gave 
to  Frink  and  Isaac  J.  Post  to  dispose  of  the  boilers  to  Stewart 
k  Co.,  and  Frink  and  Isaac  J.  Post  testified  a«  to  the  manner  in 
which  they  did  dispose  of  them. 

The  court  below  (Mercur,  P.  J.),  after  stating  the  facts  of 
the  case,  instructed  the  jury  as  follows : — 

["The  question  for  you  to  determine  is,  whether  the  Posts  had 
a  right  of  property  in  the  boilers,  at  the  time  the  Ji.  fa.  was 
placed  in  the  sheriff's  hands.] 

["  If  there  is  a  variation  between  the  instructions  given  to 
Frink  and  Isaac  J.  Post,  and  the  bargain  which  they  actually 
made  with  Stewart  &  Co.,  the  agreement,  at  the  time  of  the 
bargain,  must  be  taken  and  held  as  defining  and  fixing  its  terms, 
and  they  cannot  be  changed  by  the  instructions  of  Albert  L. 
Post,  which  were  not  communicated  to  Stewart  &  Co.] 

["  If  you  believe,  from  the  evidence,  that  the  plaintiffs  had 
purchased  absolutely,  in  good  faith,  and  for  a  valuable  considera- 
tion, and  taken  possession  of  the  property  in  question  before  the 
j?./a.,  which  the  defendants  issued,  was  placed  in  the  sheriff's 
hands,  then  your  verdict  should  be  for  the  plaintiffs ;  but  if  you 
believe,  from  the  evidence,  that  although  the  parties  went 
through  all  the  forms  ot  an  absolute  sale  and  purchase,  yet  if 
the  purchase  was  not  made  by  them  in  good  faith ;  if  it  was  not 
an  honest  purchase ;  if  the  value  of  the  boilers  was  vastly  greater 
than  the  amount  justly  due  them,  and  they  also  purchased  with 
an  intent  to  hinder,  delay,  or  defraud  the  creditors  of  Post 
Brothers,  of  which  Albert  L.  Post  was  a  member,  then  your 
verdict  should  be  for  the  defendants.] 

"  Inasmuch  as  it  was  admitted  that  Posts  were  largely  insol- 
vent on  the  day  of  said  alleged  sale,  and  judgments,  to  a  large 
amount,  entered  against  them  on  that  day,  and  the  execution  in 
favour  of  the  defendants,  issued  on  the  evening  of  the  same  day, 
it  is  incumbent  upon  the  plaintiffs,  in  this  case,  to  prove  that 
their  purchase  was  made  in  good  faith,  and  substantially  the 
terms  and  conditions  of  said  purchase. 

"  It  is  claimed,  however,  by  the  counsel  for  the  plaintiffs,  that 
if  the  plaintiffs  held  the  boilers  under  a  lease,  or  if  they  were 
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delivered  to  them  as  security  for  the  payment  of  damages, 
or  demands  actually  existing  in  favour  of  said  plaintiffs,  the 
plaintiffs  are  entitled  to  recover.  We  do  not  so  understand  ,the 
law,  but  say  to  you  that  [if  you  believe,  from  the  evidence,  that 
the  boilers  were  held  under  a  lease  by  plaintiffs  from  Post,  the 
plaintiffs  having,  in  this  case,  set  up  an  absolute  ownership,  and 
stayed  the  defendants'  execution,  they  cannot  now  set  up  a 
limited  interest  in  the  property :  Meyers  v.  Prentzell  et  aZ.,  9 
Casey  482.  Nor,  if  you  believe  the  boilers  were  turned  out  as 
security  only  for  the  payment  of  damages,  does  it  give  the 
plaintiffs  a  right  to  recover,  for  in  such  case  the  defendants 
would  have  had  the  right  to  sell  at  sheriff's  sale,  the  interest  of 
Post  in  the  property  thus  placed  in  the  plaintiffs*  hands  for  their 
security ;  and  the  purchaser  at  said  sale  the  right  to  redeem  the 
same  upon  the  payment  of  the  debt,  which  the  property  was 
pledged  to  secure.]  So  upon  the  principle  ruled  in  Meyers  jj. 
rrentzell  et  al,y  if  you  believe  the  boilers  were  delivered  to  the 
plaintiffs  as  security  merely  for  the  payment  of  damages  due 
them,  your  verdict  should  be  for  the  defendants,  [for  when  abso- 
lute and  exclusive  property  has  been  pleaded,  as  it  has  been  in 
this  case,  it  must  be  proved/'] 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  defendants.  The  case  was  thereupon  removed  into  this 
C0(urt,  where  so  much  of  the  charge  of  the  court  as  is  printed 
above  in  brackets  was  assigned  for  error. 

B.  B.  Little,  for  plaintiffs. 

Jeaaupf  Bentley  and  Fitch^  for  defendants. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Read,  J. — The  lease  in  this  case,  although  dated  the  7th  May 
1861,  was  not  to  commence  until  the  1st  of  July  following, 
and  at  the  time  the  fi.  fa,  was  placed  in  the  hands  of  the  sheriff, 
there  were  no  foundations  laid  for  the  boilers,  which  were  simply 
lying  on  the  ground,  entirely  unconnected  with  any  part  of  the 
paper-mill,  having  been  brought  there  since  the  execution  of  the 
lease.  The  boilers  were  therefore  clearly  personal  property, 
belonging  to  A.  L.  Post,  who,  according  to  his  own  testimony, 
had  previously  conveyed  his  life  estate  to  his  son  Isaac,  in  the 
month  of  January  or  February  1861.  When  placed  in  the  mill 
they  would  have  been  covered  by  the  lease,  but  not  until  then. 
The  plaintiffs  in  the  feigned  issue  claimed  an  absolute  and  ex- 
clusive proprietorship  of  the  boilers,  and  the  court  were  there- 
fore right,  under  the  case  of  Meyers  v.  Prentzell,  9  Casey  482, 
in  their  charge  to  the  jury,  that  they  could  not  set  up  a  limited 
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or  restricted  one,  which  was  not  the  issue  which  they  tendered, 
and  which  they  undertook  to  prove. 

The  whole  transaction  bore  evident  marks  of  fraud.  The 
immediate  pressure  of  creditors,  to  the  extent  of  $60,000,  the 
entry  of  the  judgment  in  favour  of  Wilson  for  §15,000,  on  the 
21st  of  May,  and  the  fi.  fa.  upon  it,  put  into  the  hands  of  the 
sheriff  at  ten  minutes  past  ten  the  same  evening,  whilst  the 
hurried  and  uncertain  contract,  under  which  the  property  was 
claimed  by  the  plaintiffs,  was  made  only  three  hours  before,  and 
the  written  contract  between  the  parties,  which  was  to  be  got  up 
by  the  arrangement,  whatever  it  was,  destroyed  by  Isaac,  and 
its  terms  could  only  be  proved  by  the  vague  recollection  of  wit- 
nesses, were  all  facts  strongly  tending  to  prove  fraud.  The 
question  was  fairly  submitted  to  the  jury,  who  found  for  the 
defendants  a  verdict  which  the  court  below  thought  to  be  right, 
and  which,  there  being  no  error  committed  by  the  court  on  the 
trial,  we  cannot  disturb,  even  if  we  were  inclined  to  do  so. 

Judgment  affirmed. 


Hartzell  et  al  versus  The  Commonwealth,  to  use  of 
Jacob  S.  Heller,  Administrator  of  John  Hart- 
zell, Sr.,  deceased. 

Bond  of  Administrator  de  bonis  non  cum  testamento  annexo,  Validity 
o/,  when  defective  in  Form, — Conclunveness  of  Decree  on  Bill  of  Rt" 


1.  A  bond  of  an  administrator  dt  bonis  non,  expressed  to  be  "  with  the  will 
annexed/'  and  with  conditions  to  make  a  true  inventory,  administer  according 
to  law,  account,  and  pay  over  the  balance  to  the  person  appointed  by  the 
decree  of  the  Orphans'  Court,  is  valid,  though  in  other  respects  in  the  form 
of  an  ordinary  administration  bond,  except  that  the  clauses  relating  to  collateral 
inheritances  and  surrendering  the  letters  in  case  a  will  should  be  found,  were 
omitted. 

2.  The  administrator  and  his  sureties  are  liable  on  such  a  bond,  for  money 
arising  out  of  the  sale  of  real  estate  of  the  testator  as  directed  by  his  will,  for 
which  the  administrator  had  failed  to  aocountp  or  pay  over  according  to  the 
decree  of  the  Orphans'  Court. 

3.  The  final  decree  of  the  Orphans'  Court,  reaffirmed  on  bill  of  review  by 
the  sureties,  fixing  the  liability  of  the  administrator,  is  conclusive  on  him  and 
them  as  to  their  liability  for  the  proceeds,  and  as  to  the  propriety  of  the  sale  ; 
and  they  cannot  afterwards,  in  a  suit  on  the  bond,  set  up  the  defence  that  they 
were  not  liable  because  the  real  estate  was  sold  prior  to  the  period  designated 
in  the  will. 

Error  to  the  Common  Pleas  of  Northampton  county. 
This  was  an  action  brought  June  14th  1857,  in  the  name  of 
the  Commonwealth  for  the  use  of  Jacob  S.  Heller,  administrator 


4S    453 

195  m[ 


Digitized  by  VjOOQIC 


454  SUPREME  COURT-  IPhiladelphia 

[Hartiell  ei  al.  v.  CommonwealUi.] 

of  John  Hartzell,  deceased,  against  Jonathan  Hartzell,  Michael 
Weaver,  and  Daniel  Whitesell,  on  the  bond  given  by  John  Hart- 
zell  as  administrator  de  bonu  non,  with  the  will  annexed,  of  John 
Hartzell,  Sr.,  deceased ;  in  which  the  following  case  was  stated 
for  the  opinion  of  the  court : — 

•'  "  On  the  11th  of  June  1853,  John  Hartzell,  Michael  Weaver, 
and  Daniel  Whitesell,  the  defendants  above  named,  executed  and 
delivered  a  bond  as  follows,  to  wit : 

"  Know  all  men  by  these  presents :  That  we,  John  Hartzell, 
of  Forks  township,  Michael  Weaver,  and  Daniel  Whitesell,  of  the 
borough  of  Easton,  in  the  county  of  Northampton,  are  held  and 
firmly  bound  unto  the  Commonwealth  of  Pennsylvania,  in  the 
sum  of  twenty-four  hundred  dollars,  to  be  paid  to  the  said  Com- 
monwealth ;  to  which  payment  well  and  truly  to  be  made,  we  do 
bind  ourselves  and  each  of  us,  our  and  each  of  our  heirs,  exe- 
cutor*, and  administrators,  jointly  and  severally,  for,  and  in  the 
whole,  firmly  by  these  presents. 

"  Sealed  with  our  seals,  dated  the  11th  day  of  June,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  fifty-three. 

"  The  condition  of  this  obligation  is,  that  if  the  above  bounden 
John  Hartzell,  administrator  de  bonis  non  with  the  will  annexed 
of  all  and  singular  the  administered  goods,  chattels,  and  credits 
of  John  Hartzell,  Sr.,  late  of  Plainfield  township,  deceased,  do 
make  or  cause  to  be  made,  a  true  and  perfect  inventory  of  all 
and  singular  the  unadministered  goods,  chattels,  and  credits  of 
the  said  deceased,  which  have  come  or  shall  come  to  the  hands, 
possession,  or  knowledge  of  him,  the  said  John  Hartzell,  or  into 
the  hands  and  possession  of  any  other  person  or  persons  for  him, 
and  the  same  so  made  to  exhibit  or  cause  to  be  exhibited  into 
the  register's  ofiice  in  the  county  of  Northampton,  within  thirty 
flays  from  the  date  hereof,  and  the  same  goods,  chattels,  and 
credits,  and  all  other  the  goods,  chattels,  and  credits  of  the  said 
deceased  at  the  time  of  his  death,  which  at  any  time  after  shall 
come  to  the  hands  and  possession  of  the  said  John  Hartzell,  or 
into  the  hands  and  possession  of  any  other  person  or  persons  for 
him,  do  well  and  truly  administer  according  to  law.  And  fur- 
ther do  make  or  cause  to  be  made,  a  just  and  true  account  of  his 
said  administration,  within  one  year  of  the  date  thereof,  or  when 
thereunto  legally  required,  and  all  the  rest  and  residue  of  the 
said  goods,  chattels,  and  credits,  which  shall  be  found  remaining 
upon  the  said  administration  account,  the  same  being  first  exam- 
ined and  allowed  by  the  Orphans*  Court  of  the  county  having 
jurisdiction,  shall  deliver  and  pay  unto  such  person  or  persons 
as  the  said  Orphans'  Court,  by  their  decree  or  sentence,  pursuant 
to  law,  shall  limit  and  appoint,  then  this  obligation  to  be  void ; 
otherwise  to  remain  in  full  force." 
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Signed  and  delivered  by  the  defendants  in  presence  of  the 
register. 

John  Hartzell,  Sr.,  died  on  the  1st  day  of  November,  a.  d. 
1844,  having  first  made  a  will,  which,  on  the  27th  day  of  Novem^ 
ber,  A.  D.  1844,  was  duly  admitted  to  probate  by  the  register  of 
Northampton  county,  and  letters  testamentary  thereon  were 
'issued  to  Timothy  Stotz  and  Jonas  Hartzell,  the  executors  therein 
named. 

The  will  is  in  part  as  follows,  to  wit :  First.  "  I  give  and  be* 
queath  unto  my  beloved  wife  Margaret  Hartzell,  during  her  life, 
the  sole  use  of  my  messuage  and  lot  of  ground  where  I  now  live, 
situate  in  Plainfield  township  aforesaid,  containing  about  two 
acres,  bounded  by  lands  of  John  Weaver,  Robert  Levers,  and 
others,  together  with  the  undivided  one  half  part  of  a  lot  of 
about  thirty-two  acres  of  timber  land  lying  towards  the  Blue 
Mountain,  adjoining  lands  of  John  L.  Heller,  deceased,  and 
others,  and  from  which  my  wife  is  to  receive  her  fire-wood,  and 
such  other  wood  as  may  be  wanted  for  fencing,  on  the  first  afore- 
said lot  of  land.  In  addition  to  which,  I  give  to  my  said  wife 
for  the  term  aforesaid,  one  cow,  one  complete  bed  and  bedstead, 
one  stove  with  4)ipe,  together  with  all  such  other  articles  of 
household  furniture  and  kitchen  utensils,  as  she  may  see  fiit  to 
keep,  all  of  which  I  give  unto  her,  for  and  during  her  life,  and 
so  far  as  the  rest  and  residue  of  my  personal  property,  I  do 
direct  that  my  executors  hereinafter  named,  do  expose  the  same 
to  public  sale,  and,  with  the  proceeds  therefrom,  to  pay  my 
funeral  and  other  expenses  and  debts,  so  far  as  the  same  may 
reach ;  and  further,  it  is  my  will,  and  I  do  direct,  that  as  soon 
after  the  decease  of  my  said  wife  Margaret,  as  conveniently 
may  be,  my  executors  to  sell  and  dispose  of  my  real  estate  what- 
soever, to  the  best  advantage  they  can,  hereby  giving  authority 
to  sell  and  convey  the  same  by  such  deed  or  deeds  of  convey- 
ance, as  may  be  necessary  to  convey  the  same  in  fee.  And  also 
to  dispose  of  the  personal  property  left  to  my  said  wife  as  afore- 
said, and,  with  the  proceeds  arising  out  of  said  estate,  both  real 
and  personal,  after  deducting  all  the  necessary  expenses,  and 
paying  all  such  debts  and  demands  as  yet  remain  unpaid,  to 
divide  the  balance  which  may  remain  in  their  hands,  amongst  all 
my  heirs,  share  and  share  alike,  excepting  that  the  share  coming 
to  my  daughter  Sarah,  intermarried  with  J.  H.  Bauman,  M.  D., 
which  I  do  hereby  direct  to  be  put  out  on  interest  by  my  execu- 
tors, and  she  to  draw  the  same  yearly  during  her  liie,  and  after 
her  death  to  be  equally  divided  among  her  heirs,  share  and  share 
alike.  And  further,  it  is  my  will  that  if,  at  any  time,  my  said 
wife  Margaret  should  prefer  to  leave  the  aforesaid  premises  and 
lot  of  land,  by  going  to  live  with  some  one  or  other  of  her  child- 
ren, then  and  in  that  case,  I  direct  the  same  to  be  sold,  and  my 
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said  wife  to  draw  the  interest  of  the  one-third,  and  otherwise  to 
be  distributed  as  aforesaid."  There  was  also  a  codicil  to  said 
will,  giving  to  one  Charles  Hartzell  the  sum  of  ?25,  after  the 
death  of  the  widow.  It  is  agreed  that  the  entire  will  and  codicil 
remaining  in  the  oflBce  of  the  said  register,  be  considered  and 
treated  as  a  part  of  this  case,  as  the  same  had  been  fully  set 
forth  therein.  Timothy  Stotz  and  Jonas  Hartzell,  the  executors, 
died  between  the  date  of  their  letters  testamentary  and  the  11th 
of  June,  A.  D.  1853,  without  having  filed  any  inventory  or  taken 
any  other  step  towards  the  settlement  of  the  estate.  On  the  11th 
of  June,  A.  D.  1853,  letters  of  administration  de  bonis  no7iy  with 
the  will  annexed,  of  John  Hartzell,  Sr.,  were  granted  by  the 
aforesaid  register,  to  John  Hartzell,  Jr.,  one  of  the  defendants. 
On  the  same  day  the  said  John  Hartzell,  Jr.,  with  Michael 
Weaver  and  Daniel  Whitesell,  the  other  two  defendants,  entered 
into  the  bond  above  recited. 

On  the  25th  of  August,  a.  d.  1855,  Elizabeth  Stotz  and  Mar- 
garet Miller,  daughters  of  John  Hartzell,  Sr.,  presented  their 
petition  to  the  Orphans'  Court  of  Northampton  county,  setting 
forth,  among  other  things,  the  issuing  of  the  said  letters  of 
administration,  with  the  will  annexed,  to  the  said  John  Hartzell, 
Jr.,  that  the  said  John  Hartzell,  Jr.,  had  never  filed  any  account 
of  his  administration  of  the  said  estate,  and  that  the  said  John 
Hartzell,  Jr.,  had  become  insolvent,  and  had,  on  the  5th  day  of 
February,  A.  D.  1855,  made  an  assignment  of  all  his  estate  to 
trustees  for  the  benefit  of  his  creditors ;  and  praying  the  said 
court  to  award  a  citation  to  the  said  John  Hartzell,  Jr.,  com- 
manding him  to  appear,  &c.,  and  to  show  cause,  &c.,  why  he 
should  not  file  his  accounts,  &c.,  ahd  also  why  he  shall  not  be 
discharged  from  his  office  as  administrator,  &c.,  as  aforesaid,  and 
some  other  suitable  person  or  persons  be  appointed  to  succeed 
him  therein,  &c. 

On  the  31st  of  October,  a.  d.  1855,  the  citation  issued  upon 
the  said  petition  was  served  on  the  said  John  Hartzell,  Jr. 

On  the  5th  of  December,  A.  D.  1855,  the  court  ordered  the 
petition  to  be  taken  pro  confeasOy  and  appointed  Philip  Johnson, 
Esq.,  auditor,  to  report  the  facts  and  state  an  account. 

On  the  22d  day  of  August,  A.  D.  1856,  the  auditor  made  a 
report,  in  which  he  stated  the  following  account  against  the  said 
John  Hartzell,  Jr.,  as  administrator,  with  the  will  annexed,  4c., 
as  aforesaid,  to  wit : — 

John  Hartzell,  Jr.,  administrator  de  bonis  non  of  John  Hart- 
zell, Sr.,  deceased,  is  charged  as  follows : 
1853,   Dec.    31. — To  one-half  of  the  proceeds  of  sale 
of  a  lot  of  32  acres,  or  there- 
abouts,   of   which    the   testator 
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owned  the  undivided  one-half,  at 
$21.90  per  acre  .        .         .  $350.62 

1855,    Feb.    27. — To  amount  of  inventory  of  personal 

property  filed    ....       22.27J 

$372.89J 


Cr.  is 

allowed  for  the  following  payments : 

1863, 

June  11th. — To  Samuel  Seigfried,  reg- 

ister fees 

$3.31 

a 

"     14th.— To  A.  H.  Senseman,  ad- 

vertising      . 
"        "   _To  John  Brinker  and  J. 

2.00 

u 

Lerch,  appraisers, 

2.00 

ti 

"     19th.— To  Charles  Bauer,  crying 

sale     .... 

4.00 

1854, 

April   21. — Amount  paid  Franklin 

Stotz,  guardian    . 

80.00 

Balance  due  estate    . 

$88.31 
$284,581 

The  auditor  also  reported  that  the  costs  of  the  proceedings 
before  him  amounted  to  $33.30,  and  that  the  sureties  were  liable 
for  the  same. 

On  the  same  day,  the  said  court  directed  the  said  John  Hart- 
zell, Jr.,  to  give  security  as  administrator,  with  the  will  annexed, 
&c.,  within  five  days,  in  the  sum  of  $600,  to  be  approved  of  by 
the  court. 

On  the  29th  of  August  1856,  John  Hartzell,  Jr.,  having  failed  to 
give  the  required  security,  the  court  vacated  his  letters  of  admin- 
istration, and  awarded  ne'w  letters  to  be  granted  by  the  register. 

On  the  21st  day  of  November,  A.  d.  1856,  letters  of  adminis- 
tration, with  the  will  annexed  of  said  John  Hartzell,  Sr.,  were 
granted  by  the  said  register  to  Jacob  S.  Heller,  Esq.,  the  plain- 
tiff in  this  action. 

At  the  term  of  the  said  Orphans'  Court  of  November,  a.  d. 
1856,  the  said  auditor's  report  was  finally  confirmed,  to  wit,  on 
the  2l8t  dav  of  November,  a.  d.  1856. 

On  the  22d  of  August,  A.  D.  1857,  the  said  Michael  Weaver 
and  Daniel  Whitesell  presented  a  petition  of  review,  to  which 
the  said  Jacob  S.  Heller  made  answer  on  the  20th  of  November, 
A.  D.  1857. 

On  the  28th  of  August,  A.  D.  1858,  the  court  made  a  final 
decree,  by  which  they  left  the  aBove  account  unchanged,  but 
directed  that  the  statement  by  the  auditor,  that  the  sureties  are 
liable  for  the  costs  of  the  proceedings,  be  rejected  as  error. 
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The  entire  proceedings  in  the  Orphans*  Court  in  relation  to  the 
estate  of  the  said  John  Hartzell,  Sr.,  deceased,  to  be  considered 
and  treated  as  a  part  of  this  case  stated,  as  though  the  same  had 
been  fully  set  forth  therein. 

Margaret  Hartzell,  the  widow  of  John  Hartzell,  Sr.,  died  on 

or  about  the day  of ,  A.  D.  185-,  after  the  sale  of 

the  real  estate  by  John  Hartzell,  Jr.,  with  the  proceeds  of  which 
he  is  charged  by  the  auditor.  She  was  still  living  on  the  pre- 
mises at  the  time  of  said  sale. 

On  the  3d  of  June,  A.  D.  1869,  the  said  Jacob  S.  Heller  received 
of  the  assignees  of  the  said  John  Hartzell,  Jr.,  a  dividend  of 
$15.85  on  account  of  the  balance  found  due  by  the  said  auditor 
aforesaid.     This  action  is  brought  upon  the  bond  above  recited. 

The  questions  submitted  for  the  decision  of  the  court  were, 
1st.  Whether  the  sureties  in  the  said  bond  are  liable  for  the  bal- 
ance of  the  account  decreed  against  the  said  John  Hartzell,  Jr., 
as  administrator,  &c.,  as  aforesaid.  2d.  Whether  the  said  sureties 
are  liable  for  the  costs  of  the  proceedings  before  the  auditor, 
aforesaid.  If  the  opinion  of  the  court  shall  be  in  favour  of  the 
defendants  upon  both  questions,  their  judgment  to  be  entered 
for  the  defendants  generally.  If  the  opinion  of  the  court  shall 
be  in  favour  of  the  plaintiff  on  either  or  both  points,  judgment 
to  be  entered  in  favour  of  the  Commonwealth  for  $2400,  the 
penalty  of  the  bond.  If  the  opinion  of  the  court  shall  be  in 
favour  of  the  plaintiff  on  the  first  point  only,  then  judgment  to 
be  entered  for  the  plaintiff,  Jacob  S.  Heller,  according  to  the 
following  calculation,  to  wit : — 

Balance  decreed  by  the  conrt          •         •         •         .  $284.58^ 
Interest  from  21st  November  1856          .        .        .       00.00 
Deduct  dividend  received 15.35 


If  the  opinion  of  the  court  shall  be  in  favour  of  the 
plaintiff  on  the  second  point  only,  then  judgment  to 
be  entered  for  the  plaintiff,  Jacob  S.  Heller,  for  .     $33.60 

Interest  from  21st  November  1856  .        .        .       00.00 


If  the  opinion  of  the  court  shall  be  in  favour  of  the  plaintiff 
in  both  points,  the  judgment  to  be  entered  for  the  plaintiff,  Jacob 
S.  Heller,  for  the  following  sum,  to  wit : 

Balance  of  account $284.68} 

Costs 83.30 


$317.88} 
Interest  from  21st  November  1866         .        .        .       00.00 
Deduct  dividend 15.35 

$000.00 
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February  28d. — The  court  below  gaye  judgment  for  the  plain* 
tiff,  as  follows : 

Balance $284.58^ 

Costs 83.30 


?317.88J 
Interest  from  2l8t  Noyember  1856         .        .        .       81.05 


$398.93^ 
Deduct  dividend    .        .  '     .        .        •        .        .15.35 


$383.58^ 
Which  decree  was  assigned  here  for  error  by  the  defendant. 

0.  JBT.  MetferSy  for  plaintiffs  in  error. 

(7.  ^  M.  Q-oeppj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 
Bbab,  J. — It  is  not  denied  that  the  sureties  in  an  administra- 
tion bond  given  by  an  administrator  de  bonis  non,  with  the  will 
annexed  in  proper  form,  are  answerable  for  the  proceeds  of  real 
estate  sold  by  him,  by  virtue  of  an  authority  to  sell,  contained 
in  the  will  of  the  testator.  In  the  case  before  us,  the  condition 
plainly  designates  the  character  of  the  plaintiff,  and  the  nature 
of  his  duty,  describing  him  as  John  Hartzell,  administrator  de 
bonis  non^  with  the  will  annexed,  of  all  and  singular  the  unad« 
ministered  goods,  chattels,  and  credits  of  John  Hartzell,  Sr., 
late  of  Plainfield  township,  deceased.  The  condition  proceeds  to 
point  out  this  duty,  which  if  performed,  the  condition  is  not 
broken.  To  "  make  or  cause  to  be  made  a  true  and  perfect  in- 
ventory of  all  and  singular  the  unadministered  goods,  chattels, 
and  credits  of  the  said  deceased,  which  have  come  or  shall  come 
to  the  hands,  possession,  or  knowledge  of  him  the  said  John 
Hartzell,  or  into  the  hands  and  possession  of  any  other  person  or 
persons  for  him,'*  and  exhibit  the  same  to  the  register ;  and  all 
such  *^  goods,  chattels,  and  credits,  and  all  other  the  goods, 
chattels,  and  credits  of  the  said  deceased  at  the  time  of  his  death, 
which  at  any  time  after  shall  come  to  the  hands  and  possession 
of  the  said  John  Hartzell,  or  into  the  hands  and  possession  of 
any  person  or  persons  for  him,  to  well  and  truly  administer 
according  to  law."  Then  follows  the  stipulation  for  the  exhibi- 
tion of  an  account,  and  the  balance  thereof  after  the  allowance 
of  the  account  by  the  Orphans'  Court,  the  said  Hartzell  is  to 
"  pay  to  such  person  or  persons  as  the  said  Orphans*  Court  by 
their  decree  or  sentence  pursuant  to  law  shall  limit  and  appoint.*' 
This  is  clearly  and  distinctly  a  bond  of  an  administrator  de 
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bonis  nofij  with  the  will  annexed,  and  the  language  of  the  condi- 
tion strictly  conforms  to  it ;  nor  is  there  one  word  in  it  which 
looks  to  the  Orphans'  Court  decreeing  contrary  to,  or  in  any  way 
conflicting  with  the  provisions  of  the  will,  of  which  the  sureties 
are  bound  to  take  notice.  They  knew  they  were  becoming  the 
sureties  of  an  administrator  de  bonis  non  cum  testamento  annexo 
of  John  Hartzell.  Now  this  bond  is  in  substantial  conformity 
with  the  bonds  in  Commonwealth  v.  Forney,  3  W.  &  S.  353,  and 
Zeigler  v.  Sprenkle,  7  Id.  175,  cases  decided  on  the  acts  in  ex- 
istence prior  to  that  of  1832,  with  the  exception  of  a  few  words 
at  the  close  of  the  condition,  which  really  mean  no  more  than  is 
included  in  the  expression  "  pursuant  to  law.**  The  24th  section 
of  the  Act  of  15th  of  March  1832,  prescribes  the  form  of  an 
administration,  with  a  proviso  "  that  in  every  case  of  special 
administration  the  form  of  the  foregoing  condition  shall  be 
modified*  so  as  to  suit  the  circumstances  of  each  case.** 

By  the  15th  section  of  the  same  act,  where  an  executor  is  not 
an  inhabitant  of  the  state,  the  register  is  obliged,  before  issuing 
letters  testamentary,  to  take  a  bond  from  him  with  two  sureties. 
The  closing  part  of  the  condition  of  which  does  not  mention  or 
refer  to  the  will,  but  simply  requires  that  he  shall  well  and  truly 
comply  with  the  laws  of  this  Commonwealth  relating  to  collateral 
inheritances,  "  and  in  all  other  respects  with  the  laws  of  this 
Commonwealth  relating  to  his  duty  as  executor  ;'*  the  revisers  in 
their  remarks  on  this  section  saying,  "  every  useful  purpose  may, 
perhaps,  be  secured,  by  placing  them,  in  respect  of  security,  on 
the  footing  of  administrators." 

By  the  67th  section  of  the  Act  of  24th  February  1834,  relating 
to  executors  and  administrators,  "  all  and  singular  the  provisions 
of  this  act  relative  to  the  powers,  duties,  and  liabilities  of  execu- 
tors, are  hereby  extended  to  administrators  with  a  will  annexed.*' 
The  revisers,  after  speaking  of  the  15th  section  of  their  bill,  the 
14th  in  the  present  act,  relating  to  surviving  executors,  make 
this  remark :  "  The  case  of  administrators  with  the  will  annexed, 
is  provided  for  in  section  sixty-seven  of  the  bill,  by  a  general 
clause,  extending  to  them  not  only  these,  but  all  the  provisions 
of  the  bill  relative  to  the  powers,  authorities,  and  duties  of  ex- 
ecutors.** 

The  form,  therefore,  of  the  bond,  in  the  present  case,  is  quite 
as  extensive  and  appropriate  as  that  specifically  prescribed  for 
an  executor,  which  nowhere  mentions  the  will  except  where  it 
states  the  character  of  the  principal  obligor  in  the  commencement 
of  the  condition.  This  bond  is  therefore  clearly  sufficient,  and 
the  condition  has  been  broken  not  only  by  the  failure  of  John 
Hartzell  to  exhibit  his  account,  and  to  well  and  truly  administer 
according  to  law  the  unadministered  goods,  chattels,  and  credits 
of  the  deceased,  but  also  in  not  paying  over  the  balance  decreed 
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by  the  Orphans*  Court  to  his  successor,  Jacob  S.  Heller,  in  the 
administration  of  the  estate  agreeably  to  the  express  terms  of 
the  decree. 

The  final  decree  of  the  Orphans'  Court,  reaffirmed  on  a  petition 
for  a  review  presented  by  the  sureties,  and  unappealed  from, 
cannot  be  examined  in  this  collateral  way.  It  affirmed  the  pro- 
priety of  the  sale,  and  charged  the  administrator  with  the  pro- 
ceeds, and  this  is  conclusive  upon  him  and  also  upon  his  sureties. 
Even  if  it  were  not  so,  the  sale  comes  clearly,  under  all  the  cir- 
cumstances, within  the  ruling  of  this  court  in  Brown  and  Ster- 
rett's  Appeal,  3  Casey  62. 

Judgment  affirmed. 


Shippen  et  al  versus  Bui-d's  Executors. 

Cofutruction  of  Will. —  Collateral  Inheritance  Tax  an  Legacies  directed 
to  be  paid  infull^  by  tchom  payable. — Commissions  of  Executors,  for 
services  rendered  as  Trustees  under  the  Will,  disallowed. 

1.  A  testator  provided  that  all  bis  devisees  should  pay  and  discharge 
*'  all  taxes,  ground-rents,  and  other  legal  and  necessary  charges  upon  the  real 
estate  devised  to  them/'  &o.,  when  the  same  became  due  and  pavable :  also, 
that,  "  not  wishing  such  ^ifts,  devises,  and  bequests,  to  be  at  all  interfered 
with  or  lessened,"  all  legitimate  charges  against  bis  estate  were  to  be  paid  by 
his  executors.  On  a  case  stated,  as  to  liability  to  pay  the  collateral  inherit- 
ance tax,  it  was  Held,  that  the  devisees,  and  not  the  executors,  were  bound 
to  pay  it,  that  the  tax  could  not  be  regarded  as  lessening  or  interfering  with 
the  devise,  and  was  not  a  proper  charge  against  the  estate.' 

2.  Where  the  testator  gave  to  his  executors  full  commissions  for  general 
services  in  carrying  out  the  provisions  of  his  vrill ;  also,  the  right  to  char^ 
his  estate  for  additional  services  in  executing  his  will  and  (^ioil,  and  m 
addition,  each  one-tenth  of  the  residuary  personal  estate,  as  further  compen- 
sation :  and,  in  accordance  with  a  trust  cast  upn  the  executors  by  the  will, 
they  had,  after  the  death  of  a  devisee  for  life,  subdivided  and  conveyed  certain 
real  estate  to  those  entitled  thereto,  they  were  not  entitled  to  receive  commis- 
sions for  such  services  from  the  grantees  of  the  real  estate  so  conveyed,  thoueh 
the  services  were  performed  by  them  as  trustees,  and  not  as  executors ;  for 
the  trust  was  a  part  of  the  will,  and  was  carried  out  by  the  executors,  for 
whom  the  testator  had  provided  ample  compensation,  out  of  his  estate,  for  all 
services,  in  administering  his  estate. 

Certified  from  the  Supreme  Court  at  Nisi  Prius. 

This  was  an  amicable  action  between  Elizabeth  E.  Shippen, 
Mary  Shippen,  William  J.  Watson,  and  Fanny  his  wife  (late 
Fannv  Shippen),  Richard  H.  B.  Mitchell  and  Ann  C.  his  wife, 
late  Ann  C.  Shippen,  and  Elizabeth  E.  Shippen,  and  Mary  Ship- 
pen,  devisees  under  the  last  will  of  Margaret  Shippen,  deceased, 
as  plaintiffs,  and  Eli  K.  Price  and  Joseph  B.  Townsend,  executors 
of  and  devisees  in  trust,  under  the  last  will  and  testament  and 
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the  codicils  thereto  of  Edward  Shippen  Burd,  deceased,  in  which 
the  following  case  was  stated  for  the  opinion  of  the  court : — 

Edward  Shippen  Burd,  Esquire,  of  the  city  of  Philadelphia, 
was  in  his  lifetime  lawfully  seised  in  fee  simple  of  and  in  five 
adjoining  houses  and  lots  of  ground,  on  the  south  side  of  George 
street,  between  Ninth  and  Tenth  streets ;  and  of  four  houses  and 
lots  of  ground  on  the  south  side  of  Walnut  street,  between  Eighth 
and  Ninth  streets,  in  the  said  city  of  Philadelphia ;  and  so  being 
thereof  seised,  he  departed  this  life  on  the  17th  day  of  Sep- 
tember, A.  D.  1848,  having  first  made  and  published  his  last  will 
and  testament  in  writing,  dated  the  31st  day  of  January,  A.  D. 
1848,  duly  executed  under  his  hand  and  seal,  and  a  codicil 
thereto,  also  in  writing,  under  his  hand  and  seal,  dated  the  25th 
day  of  April,  a.  j>.  1848,  and  also  a  further  codicil,  in  writing, 
under  his  hand  and  seal,  without  date;  and  of  his  will  and 
codicils  appointed  his  wife,  Eliza  Howard  Burd,  and  his  friends, 
Eli  K.  Price  and  Joseph  B.  Townsend,  the  executors.  Said  wills 
and  the  codicils  thereto  were  unrevoked,  and  in  full  force  and 
efiect,  at  the  death  of  the  testator,  and  were  duly  admitted  to 
probate,  and  registered  in  the  office  for  the  registry  and  probate 
of  wills,  and  granting  letters  of  administration  for  the  city  and 
county  of  Philadelphia,  on  the  23d  day  of  September,  a.  j>.  1848; 
Sarah  Burd,  Mrs.  Eliza  Hopkins,  and  Mrs.  Eliza  Howard  Burd, 
mentioned  in  the  first  codicil  to  said  will,  have  all  departed  this 
life.  Mrs.  Eliza  Shippen,  mentioned  in  said  first  codicil,  died 
about  a  month  before  the  said  Edward  Shippen  Burd,  leaving 
her  surviving  five  daughters,  Margaret  Shippen,  the  said  Eliza- 
beth E.  Shippen,  Mary  Shippen,  Fanny  Watson  (late  Shippen), 
and  Ann  C.  Mitchell  (late  Shippen). .  The  said  Margaret  Shippen 
has  also  died  since  the  death  of  the  said  Edward  Shippen  Burd, 
leaving  a  will,  whereby  she  devised  and  bequeathed  all  her 
estate,  real  and  personal,  unto  the  said  Elizabeth  E.  Shippen  and 
Mary  Shippen. 

By  a  decree  of  the  Supreme  Court  in  and  for  the  Eastern 
District  of  Pennsylvania,  at  Nisi  Prius,  in  Equity,  of  July  Term 
1860,  No.  10,  said  defendants  were  ordered,  adjudged,  and 
decreed  to  make  and  execute  a  deed  of  conveyance  for  the 
premises  hereinbefore  mentioned  to  the  parties  hereinbefore 
named  as  plaintiffs,  in  the  shares  and  proportions  following,  to 
wit :  one-fifth  to  each  of  the  said  plaintiffs  in  her  own  right,  and 
the  other  one  fifth  part  to  the  said  Elizabeth  E.  Shippen  and 
Mary  Shippen,  as  devisees  of  the  said  Margaret  Shippen,  de- 
ceased. In  pursuance  of  said  decree,  and  of  said  will  and 
codicils  of  the  said  Edward  Shippen  Burd,  deceased,  a  deed  for 
said  premises  has  been  made  and  executed  by  said  defendants  to 
said  plaintiffs. 

Upon  the  death  of  the  said  Mrs.  Eliza  Howard  Burd,  on  the 


Digitized  by  VjOOQIC 


1862.]  OF  PENNSYLVANIA.  463 

[Shippen  et  (U,  v,  Bard^s  Exeoatoro.] 

6tli  day  of  April  1860  (the  said  Mrs.  Hopkins  and  Sarah  Burd 
haying  died  before),  the  plaintiffs  became  the  equitable  owners 
of  said  premises,  and  entitled  to  the  rents,  issues,  and  profits 
thereof.  But  the  said  defendants  have  continued  to  collect  and 
haye  retained  in  their  hands  the  rents  of  said  premises,  now 
amounting  to  $1612.77,  in  accordance  with  the  agreement  hereto 
annexed. 

Upon  these  facts  the  following  questions  have  arisen,  viz. : — 

1.  Under  the  law  and  the  terms  of  said  will  of  Edward  Shippen 
Burd,  and  codicils  thereto,  does  it  devolve  upon  the  plaintiffs  to 
pay  the  collateral  inheritance  tax  upon  said  real  estate  ? 

2.  Under  the  law,  and  the  terms  of  said  will  and  codicils 
thereto,  does  it  devolve  upon  the  plaintiffs  to  pay  to  the  defend- 
ants a  commission  for  conveying  said  real  estate  to  the  plaintiffs, 
and  for  their  care,  trouble,  and  responsibility  in  executing  the 
trusts  of  said  will  so  far  as  relates  to  making  of  such  convey- 
ance? 

Under  the  facts  hereinbefore  stated,  if  the  court  should  be  of 
opinion  that  both  of  the  above  questions  ought  to  be  answered 
in  the  aflSrmative,  their  judgment  to  be  entered  for  the  defend- 
ants. 

But  if  the  court  should  be  of  opinion  that  both  of  the  above 
questions  ought  to  be  answered  in  the  negative,  their  judgment 
to  be  entered  for  the  plaintiffs  for  a  sum,  the  amount  of  which  is 
to  be  settled  by  the  counsel  of  the  said  plaintiffs  and  the  defend- 
ants. 

If  the  court  should  be  of  opinion  that  the  former  only  of  said 
questions  should  be  answered  in  the  negative,  then  judgment  to 
be  entered  for  the  plaintiffs  for  the  sum  of  $1500.  If  the  second 
only,  then  judgment  for  the  plaintiffs  for  the  sum  of  $500. 

A  writ  of  error  at  the  option  of  either  party. 

The  following  is  the  agreement  referred  to  in  the  case  stated: — 

"  In  order  to  avoid  at  this  time  raising  the  question  as  to  the 
source  from  which  the  funds  should  come  to  pay  the  collateral 
inheritance  tax,  and  the  commissions  to  the  executors  of  Edward 
Shippen  Burd,  as  respects  the  property  devised  to  us,  and  to 
facilitate  the  obtaining  a  decree  that  they  shall  make  a  deed  to 
us  for  the  premises  devised,  to  be  conveyed  to  us  as  soon  as 
reasonably  practicable,  we  agree  that  the  said  executors  shall 
continue  to  receive  and  collect  the  rents  of  the  said  real  estate 
so  devised  to  be  conveyed  to  us,  and  we  will  execute  to  them  a 
power  of  attorney  for  that  purpose,  which  shall  be  irrevocable  until 
they  shall  have  received  and  collected  enough  to  pay  the  amount 
of  the  collateral  inheritance  tax  and  their  commissions,  as  afore- 
said ;  and  in  the  mean  time  we  agree  to  unite  with  them  in  stating 
a  case  in  order  to  settle  the  question  as  to  the  parties  who  are 
bound  to  pay  said  tax  and  commissions,  and  if  the  decision  shaU 
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be  adverse  to  us,  we  authorize  the  appropriation  of  the  rents  col- 
lected as  aforesaid  to  their  payment;  and  we  engage  in  that 
event  to  protect  the  said  executors  from  any  claim  on  them 
beyond  the  net  amount  they  shall  have  actually  received  from 
the  rents,  they  being  entitled  to  deduct  the  expenses  of  collection 
at  5  per  cent. ;  any  surplus  beyond  such  amount  necessary  to 
discharge  said  tax  and  commissions  to  be  handed  over  to  the 
parties  in  interest.  The  commission  to  be  deducted  for  transfer 
and  conveyance  of  the  property  devised  to  be  at  the  rate  of  1  per 
centum  on  the  estimated  cash  value  of  the  estate."  Signed  by 
the  plaintiffs  above  named. 

The  provisions  of  the  will  on  which  the  case  was  founded,  are 
sufficiently  stated  in  the  opinion  of  this  court. 

On  the  7th  of  February  1861,  the  following  opinion  of  the 
court  was  filed  by  Read,  J. — "  The  two  questions  submitted  to 
me,  after  argument,  are  answered  as  follows : — 

"  1.  I  am  of  the  opinion  that  the  collateral  inheritance  tax 
should  be  paid  by  the  devisees  of  the  real  estate. 

"  2.  That  the  commissions  charged  by  Messrs.  Price  and  Town- 
send,  the  amount  being  agreed  by  the  parties  to  be  a  proper  one, 
should  also  be  paid  by  the  devisees  of  the  real  estate." 

Decree  accordingly. 

The  case  was  thereupon,  on  the  application  of  W.  J.  Watson, 
certified  to  the  court  in  banc. 

J,  Sergeant  Price  and  Q-eorge  W.  BiddUy  for  plaintiffs. 

Charles  Sergeant  and  Q-:  M.  Wharton,  for  defendants. 

The  opinion  of  the  court  was  delivered,  March  10th  1862,  by 

Thompson,  J. — By  several  Acts  of  Assembly,  regulating  the 
collection  and  payment  of  collateral  inheritance  taxes,  it  is  made 
the  duty  of  executors  and  administrators  to  retain  out  of  lega- 
cies and  distributive  shares,  when  a  proper  charge,  and  account 
for  them  to  the  proper  officer  of  the  Commonwealth,  and  in  case 
of  a  devise  of  realty,  where  no  provision  is  made  for  payment 
of  the  tax  by  the  executor,  it  is  to  be  collected  bv  the  register 
of  wills  of  the  county  where  the  land  lies :  See  Acts  1884  and 
1849,  Dig.  139. 

Bearing  this  in  mind,  and  also  remembering  that  the  testator, 
in  the  will  before  us,  was  a  well-informed  lawyer,  we  ought  not 
to  have  much  difficulty  in  ascertaining  what  his  will  is  in  relation 
to  the  question  of  the  collateral  inheritance  taxes,  nor  indeed  as 
to  the  question  of  commissions,  which  is  the  second  point  to  be 
determined. 

The  expression,  or  perhaps  rather  the  provisions  in  the  wilL 
relied  on  by  the  plaintiffs  in  error  as  evincing  a  general  inten- 
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tion,  on  the  part  of  the  testator,  to  direct  the  payment  of  this 
tax  oat  of  the  personal  estate  fund,  such  as  ^^  not  wishing  such 
gifts,  devises,  or  bequests  to  be  at  all  interfered  with  or  less- 
ened,*' and  "out  of  the  balance  of  the  personal  estate,  which 
shall  then  remain,  I  direct  all  my  legitimate  charges  against  mi/ 
estate  to  be  paid  by  my  executors,"  we  think  are  insuflBcient  in 
themselves  to  overturn  the  general  intention  expressed,  which 
precedes  them  in  reference  to  the  realty  devised,  which  is  as  fol- 
lows: "All  my  devisees  in  this  will  contained,  whether  for  life 
or  otherwise,  are  to  pay  of  course,  and  discharge  all  tazes^ 
ground-rents,  and  other  legal  necessary  charges  upon  the  real 
estate  devised  to  them  respectively,  so  long  as  they  shall  be  in 
possession  of  the  property  so  devised  from  time  to  time,  at  and 
when  the  said  taxes  and  ground-rents,  and  other  legal  and  neces- 
sary charges,  shall  respectively  become  due  and  payable." 

The  words  used  in  this  clause  of  the  will  are  broad  enough  to 
cover  this  tax,  and  do  cover  it  unless  a  different  intent  be  shown 
to  exist  elsewhere  in  the  will.  In  the  citations  relied  on,  first 
above  noticed,  it  will  be  observed  that  the  words  used  do  not 
naturally  and  necessarily  refer  to  devises  of  realty  in  the  will. 
It  would  "not  lessen"  or  "interfere"  with  a  devise  of  a  house 
and  lot,  if  the  owner  should  have  to  pay  taxes  or  charges  inci- 
dent to  its  enjoyment.  It  might  be  a  burden  in  one  sense,  but 
it  would  not  affect  the  devise,  nor  lessen  the  estate  devised. 
Indeed,  if  the  construction  contended  for  by  the  plaintiffs  in 
error,  that  the  collateral  inheritance  tax  "lessens  or  interferes" 
with  the  devises,  was  to  prevail,  then  any  other  tax,  subse- 
quently accruing,  would  have  the  same  effect ;  to  prevent  which, 
the  estate  of  Mr.  Burd  would  be  called  on  to  discharge  them  for 
ever.     This  no  one  contends  for. 

So  in  the  other  clause  quoted  by  the  plaintiffs  in  error,  in 
which  the  testator  directs  the  payment  of  all  legitimate  charges 
against  "my  estate,"  out  of  a  fund  provided,  does  not,  we  think, 
necessarily  include  these  taxes.  In  no  proper  sense  were  they 
charges  against  the  testator's  estate ;  so,  in  perfect  consistency 
with  this  view,  he  makes  the  unequivocal  direction  that  the 
devisees  of  his  estate  shall  pay  all  taxes,  sround-rents,  and  other 
legal  charges  upon  not  "my  estate,"  but  the  estate  devised. 
That  this  was  the  meaning  of  the  testator  is  clear,  when  we 
observe  that  in  all  the  bequests  and  specific  legacies  given,  he 
provides  for  the  payment  of  this  tax  out  of  the  fund  provided 
from  the  personal  estate,  thus  preserving  the  general  intent  that 
they  should  not  be  "  lessened"  or  "  interfered  with,"  and,  at  the 
same  time,  making  no  such  provision  in  relation  to  his  devises, 
of  the  realty,  leaving  that  to  be  governed  by  the  general  direc- 
tion that  all  taxes,  «c.  should  be  paid  by  the  devisees  respec- 
tively.    Consistency,  in  regard  to  both  classes  of  beneficiaries, 

6  Wr.— 30 
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the  legatees  and  devisees,  is  preserved  throughout  the  will  and 
codicil  on  this  point.  They  are  both  treated  as  the  testator,  in 
these  general  provisions,  evidently  intended,  viz. :  The  collateral 
inheritance  tax  is  to  be  paid  in  the  one  case  by  his  executors, 
and  in  the  other  it  is  left  to  be  paid  by  the  devisees.  The  general 
intent  of  the  testator  is  thus  proved  and  preserved  in  regard  to 
both  classes.  We  are  of  opinion,  therefore,  that  the  decision  of 
this  point  by  our  brother  Read,  at  Nisi  Prius,  was  altogether 
correct,  and  that  the  error  assigned  upon  it  is  not  sustained. 

On  the  subject  of  the  commissions  claimed  by  the  executors 
for  subdividing  real  estate  and  making  conveyances,  which  is  the 
second  point  in  the  case  stated,  we  arrive  at  a  different  conclu- 
sion from  that  of  our  brother  Read.  We  think  it  appears  by 
Mr.  Burd*s  will  that  he  intended  and  did  provide  for  full  com- 
pensation to  his  executors  for  every  service  to  be  performed  by 
them  in  executing  his  will,  without  charge  other  than  upon  his 
own  estate. 

In  the  first  place  we  notice  he  requests  an  allowance  to  be 
made  to  them  of  7  per  cent,  instead  of  5  per  cent.,  which  he  con- 
ceives to  be  the  usual  charge  for  collecting  the  revenues  from 
and  managing  the  real  estate.  These  commissions  were  to  be 
paid  out  of  a  certain  fund  mentioned  in  the  will,  which  was  ample 
for  the  purpose.  To  meet  contingencies,  and  to  compensate 
services  not  covered  by  these  commissions,  the  testator  provides 
further,  as  follows :  that  the  executors,  "  after,  however,  receiv- 
ing their  general  commissions^  there  will  of  course  be  commissions 
from  time  to  time  occurring  for  additional  services  to  be  rendered 
by  them  in  executing  my  will  and  codicil,  which  I  authorize  them 
to  retain  from  time  to  time  out  of  money  coming  into  their 
hands."  In  another  clause  he  again  speaks  of  his  executors  re- 
taining money  "  enough  to  pay  commissions  for  executing  this 
my  last  will  and  testament.**  In  addition  to  all  this,  he  be- 
queathed to  each  of  his  executors  a  tenth  of  the  residuary  per- 
sonal estate,  "for  their  trouble  in  managing  said  funds,"  which 
it  is  not  denied  was  a  valuable  bequest.  Thus  there  is  a  liberal 
allowance  made  of  7  per  cent,  for  collecting  the  revenues  of  the 
real  estate  and  managing  it,  with  a  provision  for  retaining  other 
moneys  coming  into  the  executors*  hands  to  pay  commissions  for 
"  additional  services,"  and  lastly  the  residuary  bequest  just  cited 
in  consideration  of  services  in  relation  to  the  personal  estate 
fund. 

We  think  that  the  aggregate  of  these  provisions  meets  every 
Berviee  required  to  be  rendered  in  "executing**  the  testator's 
*'last  will  and  testament."  It  is  very  true  there  is  a  trust  cast 
upon  and  to  be  executed  by  the  executors.  After  the  death  of 
the  devisees  for  life  of  the  real  estate  devised  in  fee  to  Mrs. 
Shippen  and  her  daughters,  the  testator  provides  for  its  convey- 
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ance  in  the  following  clause :  "  I  give  and  devise  unto  my  sur- 
viving executors^  Eli  K.  Price  and  Joseph  B.  Townsend,  their  heirs 
and  assigns,  and  the  heirs  and  assigns  of  the  survivor,  in  trust, 
to  subdivide  the  same  as  follows  ;'*  then  to  convey  as  described 
in  the  codicil.  It  is  for  this  service  that  the  executors  claim  the 
commissions  in  question.  The  trust  here  created  was  to  be  exe- 
cuted by  the  executors  or  the  survivor  of  them,  and  whatever 
might  be  the  right  of  their  heirs  or  assigns  to  claim  compensa- 
tion as  trustees,  had  it  passed  to  them  to  execute,  it  is  enough  to 
say  that  it  did  not  go  that  far,  and  that  it  has  been  executed  by 
the  parties  first  invested  with  it,  namely,  the  executors.  Exe- 
cuting the  trust  was  but  executing  the  will,  and  for  this  we  have 
seen  that  provision  was  made  in  express  words  by  the  testator 
for  the  payment  of  commissions  "  occurring  for  additional  ser- 
vices to  be  rendered  by  them  (the  executors)  in  executing  my 
will  and  codicils."  The  intention  of  the  testator,  we  think,  is 
clear,  that  for  these  services  the  executors  are  to  be  paid  out  of 
the  estate,  and  not  by  the  devisees. 

The  judgment  at  Nisi  Prius  is  therefore  reversed,  and 
judgment  is  now  here  entered  in  favour  of  the  plain- 
tiffs for  $500,  with  interest  from  the  15th  day  of 
December,  A.  B.  1860,  with  costs  of  suit. 


R.  M.  and  J.  R.  Moore,  Administrators  of  William 
Moore,  versics  Fields,  Public  Administrator  of 
the  City  of  New  York,  and  Administrator  of 
William  Moore,  deceased. 

Affidavit  of  Defence  Law  extends  to  Action  on  Judgment  of  Surrogated  % 
Court  of  New  York, — Foreign  Judgment^  when  valid  in  Pennsylvania. 
— Foreign  Administrator ^  when  allowed  to  sue  in  this  State. — Act  of 
1882,  §6,  relative  to  intermeddling  with  Assets  of  Decedents,  construed. 
— Service  of  Process  of  Foreign  Tribunal,  when  valid. 

1.  An  action  of  debt  in  Pennsylvania  upon  the  record  of  the  Surrogate's 
Conrt  of  the  city  and  state  of  New  York,  is  within  the  Act  of  Assembly 
allowing  judgment  for  want  of  a  sufficient  affidavit  of  defence.  ^ 

2.  Where  a  debt,  fixed  by  the  decree  of  a  court  of  competent  jurisdiction  in 
another  state,  is  due  by  citizens  of  Pennsylvania  to  the  estate  of  one  who  had 
bis  domicil  at  the  time  of  his  death  in  said  foreign  state,  the  administrator 
of  the  domicil  may  sue  for  and  recover  the  debt,  in  the  courts  of  this  state, 
without  first  taking  out  letters  of  administration  here. 

3.  Two  brothers  of  one  who  died  domiciled  in  New  York,  took  out  letters 
of  administration  there,  gave  bond,  received  the  estate  of  the  decedent,  and 
afterwards  removed  to  Pennsylvania,  without  settling  an  account:  by  pro- 
ceedings before  the  surrogate,  who  had  jurisdiction,  they  were  dismissed,  and 
an  account  stated  against  them,  which  they  were  decreed  to  pay  to  the 
administrator  appointed  in  their  stead :  the  adminbtrator  then  Drought  an 
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ootion  of  debt  in  the  District  Court  on  the  record  against  them,  and  recovered 
judgment  for  want  of  a  sufiBcient  aflBdavit  of  defence.  Held,  that  the  decree 
of  the  surrogate,  being  unappealed  from,  was  conclusive  of  the  right  of  the 
plaintiff  to  recover  from  the  defendants  the  money  of  the  estate  in  their  hands , 
that  the  fund  was  not  subject  to  administration  under  Pennsylvania  statutes ; 
and  that  the  6th  section  of  the  Act  of  1832,  which  forbids  intermeddling 
with  the  assets  of  a  decedent's  estate,  unless  letters  of  administration  were 
first  granted  here,  did  not  apply  to  a  fund  which  was  the  product  of  assets 
not  subject  to  the  jurisdiction  of  Pennsylvania  courts,  and  which  were  being 
duly  administered  in  the  jurisdiction  to  which  they  belonged. 

4.  Where  the  process  of  the  Surrogate's  Court  of  the  state  of  New  York, 
requiring  the  defendants  to  appear  and  settle  an  account,  was  served  upon 
them  in  the  city  of  Philadelphia,  held,  not  a  reason  for  reversin^j  the  judg- 
ment: for  the  surrogate  had  jurisdiction  after  granting  the  administration, 
and  it  was  the  duty  of  the  defendants  to  appear  and  settle  their  account 
without  any  summons. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  brought  in  the  District  Court  by  Thomas 
C.  Fields,  public  administrator  of  the  city  of  New  York,  and 
administrator  of  William  Moore,  deceased,  against  Richard  M. 
Moore  and  Jonathan  R.  Moore,  discharged  administrators  of 
William  Moore,  deceased. 

The  action  was  in  debt,  founded  upon  the  record  of  the  Surro- 
gate's Court  of  the  city  of  New  York,  an  exemplified  copy  of 
which  was  filed  by  the  plaintiff.  The  defendants  filed  aflSdavits 
of  defence,  which  the  court  below  ruled  to  be  insuflScient,  and 
ordered  judgment  for  the  plaintiff,  which  was  entered  for 
916,683.45.  The  defendants  thereupon  sued  out  this  writ,  and 
averred  here  that  the  court  below  erred  in  entering  judgment  for 
the  plaintiff,  because, 

I.  The  Act  of  Assembly  which  authorizes  the  entry  of  such 
judgments,  does  not  embrace  such  a  cause  of  action. 

II.  The  (alleged)  "exemplification  of  record*'  filed  by  the 
plaintiff  below  as  his  cause  of  action  was  not  receivable  in  evi- 
dence, and  was  insufficient  as  a  ground  for  such  judgment. 

III.  The  plaintiff  below  was  not  constituted  administrator  in 
Pennsylvania,  and  could  not,  by  virtue  of  his  foreign  administra- 
tion alone,  sue  for  and  recover  assets  in  this  Commonwealth. 

IV.  The  Surrogate's  Court  had  no  jurisdiction,  and  could  not 
lawfully  enter  the  judgment  sued  upon :  service  of  the  order  of 
13th  January  1859  (the  commencement  of  the  proceeding  which 
ended  in  said  judgment)  having  been  made  upon  the  defendants 
in  Pennsylvania. 

V.  That  order  gave  no  notice  of  any  intention  to  proceed  to  a 
trial,  or  to  any  hearing  towards  settling  the  account. 

VI.  The  affidavits  of  defence  established  the  fact  that  (except- 
ing a  small  balance  which  defendants  still  held,  and  were  ready 
to  pay  over)  they  had  fully  administered  and  paid  over  the  assets 
received. 
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C.  Guillou,  in  support  of  the  first  ^f  these  reasons,  argued  :— 
I.  Such  cause  of  action  is  not  within  the  Act  of  March  28th 
1835,  §  1,  P.  L.  88,  and  should  not  be  extended  by  the  courts. 

II.  1.  The  judicial  proceedings  referred  to  in  the  act  are  the 
proceedings  of  courts  of  general  jurisdiction,  and  not  those  which 
are  of  mere  limited  authority :  Snyder  v.  Wise,  10  Barr  157. 

The  Surrogate's  Courts  are  not,  by  the  revised  statutes  of  New 
York,  courts  of  record :  2  Rev.  Stat.  220-276,  4th  ed.,  417 ; 
Dayton  on  Surrogates  6. 

2.  It  was  not  a  copy  of  the  whole  record,  and  the  certificate 
expressly  excludes  the  idea  that  all  that  remained  in  the  oflSce  is 
copied ;  it  only  purports  to  be  a  "  copy  of  the  decree  :*'  Hampton 
17.  Specknagle,  9  S.  &  R.  221 ;  Voris  v.  Smith,  13  Id.  335 ; 
McCormick  v.  Irwin,  11  Casey  119;  Christine  v.  Whitehill,  16 
S.  &  R.  106,  107. 

3.  The  attestation  is  not  in  the  required  form ;  the  judge  or 
surrogate  acted  as  clerk,  and  gave  the  certificate  which  the  Act 
of  Congress  requires  from  the  clerk :  Snyder  v.  Wise,  10  Barr 
159 ;  Lothrop  v.  Blake,  3  Id.  495. 

There  is  no  law  of  New  York  authorizing  the  judge  of  this 
court  to  perform  the  duties  of  the  clerk,  but  on  the  contrary  he 
is  required  to  appoint  clerks  and  assistants :  Statutes  of  N.  Y., 
10th  December  1847,  Dayton  15.  Without  such  law  the  attesta- 
tion is  insufficient :  3  Casey  79,  484 ;  Washabaugh  v.  Entriken, 
11  Id.  74. 

4.  The  seal  of  the  court  is  not  affixed  to  the  record,  but  merely 
to  the  surrogate's  certificate :  Turner  v.  Waddington,  3  W.  C.  C. 
R.  126. 

III.  The  plaintiff  was  a  foreign  administrator,  and  had  not  had 
any  letters  of  administration  to  said  estate  granted  to  him  in  the 
state  of  Pennsylvania :  Act  15th  March  1832,  §  19,  Purd.  189, 
pi.  13 ;  Act  of  March  1832,  §  27,  Id.  190,  pi.  21 ;  McCul- 
lough  V.  Young,  1  Binn.  63 ;  Willing  v.  Perot,  5  Rawle  265;  Brode 
V.  Brickley,  2  Id.  436. 

The  language  of  the  Act  of  Assembly  is  too  plain  to  admit  of 
two  constructions ;  no  letters  granted  out  of  Pennsylvania  shall 
confer  any  of  the  powers  or  authorities  granted  by  letters  issued 
within  the  state :  Dent's  Appeal,  10  Harris  514. 

IV.  The  Act  of  Assemby  of  14th  April  1857,  §  10,  P.  L.  614, 
Purd.  670,  requires  personal  service  to  warrant  a  suit  on  a 
foreign  judgment :  Rogers  v.  Burns,  3  Casey  527 ;  Steel  v.  Smith, 
7  W.  &  S.  451. 

V.  and  VI.  The  affidavits  of  defence  established  the  fact  that 
(excepting  a  small  balance  which  defendants  still  held,  and  were 
ready  to  pay  over)  they  had  fully  administered  and  paid  over  the 
assets  received. 

The  notice  which  commenced  the  proceeding  which  ended  in 
the  decree  of  the  Surrogate's  Court,  was  simply  of  an  order  to 
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defendants  ^^  to  appear  in  this  court  and  render  an  account  of 
their  proceedings,  and  show  cause  why  the  assets  in  their  hands 
should  not  be  paid  over  to  the  public  administrator."  It  gave 
them  no  notice  of  any  intention  to  charge  them  with  any  sup- 
posed assets  in  hand. 

Edw.  Walrij  for  defendant  in  error. — I.  A  judgment  in  another 
state  is  within  the  Act  of  Assembly  allowing  judgments  to  be 
entered  for  want  of  an  affidavit  of  defence :  6  Barr  476 ;  Hogg  v. 
Charlton,  1  Casey  200 ;  Lord  v.  Ocean  Ins.  Co. 

II.  1.  2  Revised  Statutes  222,  §  10,  sub.  5,  marg.  page,  enacts 
that  "every  surrogate  shall  have  power  to  exemplify,  under  his 
seal  of  office,  all  transcripts  of  records,  papers,  or  proceedings 
therein,  which  shall  be  received  in  evidence  in  all  courts  with  the 
like  effect  as  the  exemplification  of  the  records,  papers,  and  pro- 
ceedings of  courts  of  record :"  In  re  Latson,  1  Duer's  Rep.  696 ; 
8  Bl.  Com.  24.  2.  A  certificate  from  a  prothonotary  that  a 
paper  is  a  copy  of  a  record,  imports  that  it  contains  the  whole 
record :  Voris  v.  Smith,  13  S.  &  R.  385 ;  Evans  v.  Tatem,  9 
S.  &  R.  252 ;  Rogers  v.  Burns,  3  Casey  525.  3.  A  surrogate  acts 
as  clerk  in  certifying  his  proceedings,  and  as  he  also  acts  in  the 
capacity  of  judge,  he  must  certify  as  to  the  authentication : 
Catlin  V.  Underbill,  4  McLean  199 ;  Ohio  v.  Hinchman,  3  Casev 
484.  4.  It  is  submitted  that  the  seal  is  affixed  to  the  recordi 
and  also  the  judge's  certificate.  The  question  is  not  whether  the 
record  "would  be  admissible  in  evidence*'  on  the  trial,  but  was 
it  sufficient  instrument  to  require  a  sufficient  affidavit  of  defence. 

III.  Suing  for  debt  is  not  "  intermeddling  with  the  assets," 
within  the  meaning  of  the  act.  Letters  of  administration, 
granted  in  a  sister  state,  are  a  sufficient  authority  to  maintain  an 
action  here :  McCuUough  v.  Young,  1  Binn.  63.  See  also  Act  of 
15th  March  1832. 

IV.  The  record  cannot  be  contradicted  by  parol,  and  it  does 
show  that  the  order  of  23d  March  1859,  was  "  returned  with 
proof  of  the  due  and  proper  service  thereof"  on  the  defendants. 
But  the  Act  of  Assembly  does  not  apply  to  this  case,  when  the 
defendants  by  petitioning  for  letters  of  administration  to  the 
surrogate  in  New  York ;  by  giving  bond  there  "  to  file  an  inven- 
tory ;  to  account  when  requested ;  to  obey  all  the  orders  of  the 
surrogate,"  &c.,  voluntarily  submitted  to  his  jurisdiction,  ac- 
knowledged themselves  amenable  to  his  control,  and,  in  fact, 
officers  of  his  court.  They  abdicated  any  right  to  be  sued  else- 
where for  their  acts  or  omissions  as  his  officers. 

y.  and  YI.  The  allegations  of  the  affidavits  of  defence  are  so 
palpably  disingenuous  as  to  entitle  them  to  little  consideration. 
By  a  liberal  practice,  the  court  below  allow  supplemental  affida- 
vits to  be  filed,  although  it  is  obnoxious  to  abuse,  by  allowing  a 
defendant  to  experiment  with  the  court  by  swearing  with  reser- 
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vations.     Here  the  facts  developed  were  kept  back  until  the  first 
affidavit  was  decided  to  be  insufficient. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 

Woodward,  J. — This  was  an  action  of  debt  upon  the  record 
of  the  Surrogate's  Court,  in  and  for  the  city  of  New  York,  and 
the  first  question  raised  for  us  to  decide  is,  whether  such  an 
action  is  within  what  we  call  the  Affidavit  of  Defence  Law.  It  is 
enough  to  say  of  that  question,  that  it  has  been  decided  by  the 
authorities,  against  the  plaintiff  in  error :  McCleary  v.  Faber,  6 
Barr  476 ;  Hogg  v.  Charlton,  1  Casey  200. 

The  second  specification  of  error  relates  to  a  question  of  evi- 
dence which  does  not  arise  of  course,  for  there  was  no  trial. 
Whether  the  record  was  so  authenticated  as  to  entitle  it  to  ad- 
mission in  evidence  on  the  trial  of  the  cause,  had  there  been  a 
trial,  is  too  fanciful  and  irrelevant  an  inquiry  for  our  considera- 
tion. The  only  question  we  have  to  deal  with  is,  whether  judg- 
ment was  properly  entered  for  want  of  a  sufficient  affidavit  of 
defence.  That  the  case  was  such  as  to  require  an  affidavit,  we 
have  already  said. 

The  affidavits  allege  that  the  plaintiff  sued  in  character  of  a 
foreign  administrator,  and  that  he  had  not  taken  letters  of  ad- 
ministration in  Pennsylvania.  I  confess  I  thought,  at  first,  that 
this  objection  was  fatal  to  the  plaintiff's  action,  for  the  6th  sec- 
tion of  the  Act  of  15th  March  1832,  Purd.  189,  after  providing 
that  letters  of  administration  shall  be  grantable  only  by  the 
register  of  the  county  within  which  was  the  family  or  principal 
residence  of  the  decedent  at  the  time  of  his  decease,  and  if  he 
had  no  such  residence  within  the  Commonwealth,  then  by  the 
register  of  the  county  where  the  principal  part  of  the  goods  and 
estate  shall  be,  goes  on  to  enact,  ^*  that  no  letters  testamentary 
or  of  administration,  or  otherwise,  purporting  to  authorize  any 
person  to  intermeddle  with  the  estate  of  a  decedent,  which  may 
be  granted  out  of  this  Commonwealth,  shall  confer  upon  such 
person  ani/  of  the  powers  and  authorities  possessed  by  an  exe- 
cutor or  administrator,  under  letters  granted  within  this  state.*' 
Several  subsequent  Acts  of  Assembly  have  exempted  from  the 
operation  of  this  section,  shares  of  our  state  stocks  and  corporate 
loans  owned  abroad,  which  is  an  indication  of  the  legislative 
intention  that  all  other  forms  of  decedents'  estates,  found  in 
Pennsylvania,  shall  be  subject  exclusively  to  Pennsylvania  ad- 
ministration. This  section  of  the  Act  of  1832,  suggested  to  the 
minds  of  the  codifiers  by  what  was  said  in  McCulloch  v.  Young, 
1  Binn.  63  (see  their  report  of  1831,  p.  29),  was  merely  declara- 
tory of  the  common  law,  according  to  which  the  title  of  executors 
ana  administrators  cannot,  de  jure^  extend  beyond  the  territory 
of  the  government  which  grants  it,  and  the  movable  property 
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therein.     See  the  subject  treated  at  large  in  Story  on  Conflict 
of  Laws,  §  511,  et  9eq.,  and  in  the  authorities  cited  in  notes. 

If  Fields  were  suing  for  any  part  of  the  estate  of  William 
Moore,  deceased,  which  was  subject  to  administration  under  our 
statutes,  I  would  be  unable  to  see  how  he  could  recover,  for  the 
policy  of  our  law  is  not  to  allow  any  part  of  a  decedent's  estate 
to  be  withdrawn  from  our  jurisdiction  before  administration,  and 
our  citizens,  who  may  happen  to  be  creditors,  be  compelled 
thereby  to  pursue  it  into  a  foreign  jurisdiction.  But  it  is  mate- 
rial to  observe  that  no  part  of  William  Moore's  estate  was  ever 
subject  to  administration  in  Pennsylvania.  His  domicil  was  in 
New  York,  when  in  February  1856  he  died  at  sea.  What  estate 
he  had  was  there,  and  not  here.  The  defendants,  Jonathan  and 
Richard  Moore,  applied  to  the  surrogate  for  administration,  in 
March  1856,  and  obtained  letters,  and  gave  bond  in  $2000,  con- 
ditioned that  "they  would  obey  all  orders  of  the  surrogate 
touching  the  administration  of  the  estate  committed  to  them." 
They  then  received,  as  administrators,  $10,000  of  money,  on  a 
policy  of  insurance  which  the  decedent  held,  and  removed  to 
Philadelphia,  without  settling  any  administration  account  with 
the  surrogate.  On  the  8th  of  November  1858  he  removed  them, 
and  appointed  Thomas  C.  Fields,  the  public  administrator  of 
New  York,  to  administer  the  estate ;  and  then,  at  the  instance 
of  Fields,  summoned  the  superseded  administrators  to  appear 
and  settle  their  accounts,  which  they,  after  notice,  failed  to  do. 
The  surrogate  thereupon  stated  an  account,  showing  a  balance  in 
their  hands  of  $16,683.45,  and  ordered  that  they  "do  forthwith 
pay  the  said  public  administrator,  as  administrator  of  said  estate, 
said  sum  of  $16,683.45." 

Under  the  revised  statutes  of  New  York,  the  surrogate  had 
jurisdiction  of  the  parties  and  of  the  subject-matter,  and  his 
proceedings  appear  to  have  been  in  due  course  of  law.  His 
decree,  unappealed  from,  is  conclusive  between  the  parties*  Con- 
clusive of  what  ?  Conclusive  of  Fields's  right  to  receive  from  the 
defendants  so  much  money,  and  of  their  liability  to  pay  him. 
It  is  of  no  moment  that  he  is  called  administrator  in  the  surro- 
gate's record.  Had  he  been  called  trustee  for  creditors  and 
heirs,  or  had  no  title  whatever  been  given  him,  his  right  to  re- 
cover in  our  courts  upon  such  a  record  would  have  been  the  same 
as  it  is  now.  A  judicial  decree  that  a  man  receive  a  certain  sum 
of  money  from  defendants,  who  were  duly  warned  and  fairly  sub- 
ject to  the  jurisdiction,  entitles  him  to  sue  for  it  in  a  Pennsyl- 
vania court,  with  or  without  his  oflScial  titles.  That  money  was 
never  subject  to  administration  in  Pennsylvania.  It  was  an 
administered  fund  before  it  was  brought  here.  It  was  held  by 
the  administrators  in  trust  for  the  creditors  and  heirs  of  the 
decedent,  in  whom  the  beneficial  interest  had  already  vested; 


Digitized  by  VjOOQIC 


1862.]  OF  PENNSYLVANIA.  ^473 

[Moore  v.  Fields.] 

and  when  the  court  to  which  these  trustees  had  submitted  them- 
selves decreed  a  payment  over  to  another  trustee,  it  was  their 
duty  to  obey,  as  they  had  solemnly  promised  to  do.  Because 
the  fund  was  not  subject  to  administration  under  our  statutes, 
the  clause  of  the  6th  section  of  the  Act  of  1832,  above  quoted, 
has  no  application.  That  section  was  designed  to  guard  our 
exclusive  right  to  administer  assets  that  were  liable  to  adminis- 
tration here.  But  no  administrator  who  might  have  been  ap- 
pointed here  would  have  been  entitled  to  recover  this  money,  for 
it  was  no  longer  the  estate  of  William  Moore,  deceased,  but  was 
in  legal  custody  for  creditors  and  heirs,  who  were  the  beneficial 
owners.  Herein  the  case  is  to  be  carefully  distinguished  from 
choses  in  action  and  other  assets  of  non-resident  decedents. 
Being  here  when  he  dies,  or  brought  here  before  they  have  been 
administered,  such  choses  and  assets  are  subject  to  our  jurisdic- 
tion. The  debtor  of  a  decedent  by  bond,  note,  or  otherwise,  who 
moves  into  Pennsylvania  after  the  death  of  the  decedent,  brings 
80  much  of  his  estate  here,  which  can  be  recovered  only  by  an 
administrator  appointed  and  qualified  under  our  statutes.  To 
such  a  case  the  6th  section  of  the  Act  of  1832  would  apply.  But 
such  is  not  the  case  before  us.  The  fund  in  controversy  was  the 
product  of  assets  that  were  never  subject  to  our  jurisdiction, 
and  which  were  being  administered  in  the  jurisdiction  to  which 
they  belonged.     Therefore  the  6th  section  has  no  application. 

There  is  one  other  point  raised  by  the  affidavits.  They  state 
that  the  only  service  of  the  surrogate's  process  was  made  upon 
them  in  Philadelphia,  and  not  within  the  state  of  New  York, 
and  they  insist  that  they  are  entitled  to  the  protection  of  the 
9th  section  of  the  Act  of  14th  April  1851,  Purd.  670.  That 
section  relates  to  the  trial  of  an  action  on  a  foreign  judgment, 
and  to  the  proof  which  the  defendant  may  make  in  support  of  a 
plea  in  bar.  It  is  not  easy  to  see  how  the  practice  there  provided 
for  is  to  be  adapted  to  the  affidavit  of  defence.  Besides,  it  may 
be  doubtful  M'hether  it  has  any  application  to  administrators 
called  upon  to  render  an  account  to  the  power  which  appointed 
them.  It  seems  to  refer  rather  to  the  ordinary  process  for  com- 
mencing suits.  The  regular  service  of  such  process  is  of  prime 
moment,  for  it  is  in  virtue  of  that  that  the  tribunal  ordinarily 
gains  jurisdiction ;  but  in  the  case  of  these  defendants  the  sur- 
rogate had  jurisdiction  from  the  time  he  granted  the  letters  of 
administration,  and  it  was  their  legal  duty  to  appear  and  settle 
their  accounts  without  any  summons  whatever  from  the  surro- 
gate. The  fact  that  his  notice  reached  them  in  Pennsylvania 
was  not,  in  our  judgment,  a  circumstance  of  any  importance. 

The  judgment  is  affirmed. 
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227    USq  •■■  •■■ 

What  Contracts  are  void  as  against  Public  Policy, —  Compromise  of 
Civil  Process  or  Private  Injury  binding  on  Parties, 

1.  Contracts  which  offend  ajrainst  the  common  law  and  public  policy  are 
void,  bnt  a  compromise  of  a  civil  process  or  of  a  private  injury,  is  binding. 

2.  Hence,  a  promise  to  pay  money  to  one  through  whose  land  a  road  had 
been  laid  out,  for  withdrawing  his  opposition  to  opening  it,  is  a  valid  consid- 
eration on  which  an  action  may  be  sustained. 

Error  to  the  Common  Pleas  of  Montgomery  county. 

This  was  an  action  on  the  case,  brought  in  the  court  below, 
July  16th  1860,  by  John  Weeks  against  Barclay  Lippencott. 

The  case  was  this  : — In  1858,  John  Weeks,  the  plaintiff,  owned 
and  still  owns  and  occupies  a  house  and  lot  in  the  village  of  Jen- 
kintown,  Montgomery  county.  On  the  1st  day  of  March  1858, 
the  Court  of  Quarter  Sessions  of  that  county,  upon  the  petition 
of  divers  citizens,  appointed  viewers  to  view  and  lay  out  a  road, 
"  to  lead  from  the  York  road  in  Jenkintown,  Abington  township, 
starting  at  a  point  nearly  opposite  C.  F.  Wilson's  store,  on  a  line 
between  the  lands  of  Benjamin  Fleck  and  John  Weeks,  thence  to 
the  Church  road,  at  Mann's  lane,  in  Cheltenham  township," 
which  would  run  through  the  lands  of  the  plaintiff.  There  had 
been  two  views  previously  to  this,  for  the  purpose  of  laying  out 
a  road  between  the  same  points,  but  on  the  remonstrance  of  the 
plaintiff,  both  juries  had  reported  adversely  to  the  road. 

On  the  26th  day  of  April  1858,  when  the  third  jury  met.  to  view 
the  road,  the  plaintiff  again  appeared  before  them  to  oppose  its 
passage  through  his  lot.  The  defendant  was  also  present,  and 
in  order  to  remove  all  obstacles  to  the  opening  of  the  road,  pro- 
posed to  the  plaintiff  to  pay  him  $100,  if  he  would  withdraw  his 
opposition,  and  do  nothing  more  against  it.  This  offer  the  plain- 
tiff accepted,  and,  on  his  part,  fulfilled  the  engagement.  The 
jury  then  reported  in  favor  of  the  road,  which  was  approved  by 
the  court,  and  it  has  since  been  opened. 

The  plaintiff  filed  a  narr.  on  the  special  case,  to  which  was 
appended  the  common  counts,  including  an  indebitatus  assumpsit 
for  money  had  and  received. 

On  the  trial  in  the  court  below,  the  plaintiff  offered  to  prove 
the  entire  case  as  laid  in  the  narr,,  which  was  objected  to  and 
rejected.  The  court  then  charged  the  jury  to  find  for  the 
defendant. 

There  was  a  verdict  and  judgment  accordingly,  whereupon  the 
plaintiff  sued  out  this  writ,  and  assigned  for  error, 

1.  The  rejection  of  the  testimony  of  Benjamin  W.  Fleck,  who, 
with  others,  was  offered  on  the  part  of  the  plaintiff,  to  prove  the 
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facts  of  the  plaintiff's  case,  as  disclosed  and  set  forth  in  the  first 
count  of  the  narr.  filed. 

2.  In  rejecting  the  evidence  offered  by  the  plaintiff,  and 
directing  the  jury  to  find  a  verdict  in  favour  of  the  defendant. 

S.  W.  Bonsallj  for  plaintiff,  argued,  that  although  this  question 
had  never  before  been  presented  in  this  court,  it  had  received 
frequent  consideration  and  adjudication  in  England. 

That  the  contract  was  not  against  public  policy,  and  for  that 
reason  void :  Edwards  v.  Grand  Junction  Railway  Company,  7 
Simons  337 ;  1  Mylne  &  Craig  650 ;  Vauxhill  Bridge  Company  v. 
Earl  Spencer,  1  Jacobs  6i  ;  Howden  v.  Simpson,  2  Perry  &  David- 
son 714,  731 ;  Story  on  Contracts,  3d  edition,  p.  606. 

The  plaintiff's  land  was  about  to  be  taken  for  the  defendant 
and  the  public.  Plaintiff  had  a  large  personal  interest,  which  he 
agreed  to  compromise,  as  stated  in  the  narr.  The  defendant 
received  the  benefit  of  the  contract,  and  ought  to  be  compelled 
to  pay  what  he  agreed  to  pay  for  it.  The  end  to  be  accomplished 
by  this  contract  was  for  the  benefit  of  the  public :  Brightly's  Eq. 
Juris.  90. 

This  action  is  assumpsit.  The  narr.  sets  out  the  special  case, 
and  the  first  count  discloses  the  equity  of  the  plaintiff.  This 
was  sufficient  to  entitle  us  to  a  hearing  below :  Jordan  t;.  Cooper 
et  al,  3  S.  &  R.  577 ;  3  Casey  261.  See  also  Bixler  and  Wife 
V.  Kunkle  et  aly  17  S.  &  R.  308 ;  Mathews  v.  Stevenson,  6  Barr 
498 ;  Schrader  v.  Decker,  9  Barr  16 ;  Loan  Company  v.  Elliott's 
Executors  et  al.,  3  Harris  228. 

He  further  argued,  that  as  chancery  would  enforce  the  rights 
of  plaintiff,  and  as  he  had  spread  his  whole  case  upon  the  record 
in  an  action  of  assumpsit^  thus  complying  with  the  equitable 
form  of  that  action,  he  claimed  to  be  entitled  to  recover. 

James  Boyd,  for  defendant  contended: — 1.  That  there  was 
nothing  in  the  offer  to  show  that  any  consideration  was  given  or 
intended  for  the  alleged  promise ;  and,  2.  That  such  a  promise, 
if  even  made  upon  a  good  or  valuable  consideration,  is  against 
public  policy  and  void.  Citing  and  relying  on  Filson's  Trustees 
V.  Himes,  5  Barr  455 ;  Bowers  v.  Bowers,  2  Casey  74 ;  Clippinger 
V.  Hepbaugh,  5  W.  &  S.  315 ;  Hatzfield  v.  Gulden,  7  Watts  152  ; 
Smith  V.  Whilden,  10  Barr  39 ;  Baker  v.  Matlack,  1  Ashmead's 
Rep.  68 ;  U.  S.  Digest,  p.  107,  tit.  Agreement. 

The  opinion  of  the  court  was  delivered.  May  10th  1862,  by 
Woodward,  J. — The  plaintiff  had  a  right  to  oppose  the  laying 
out  of  the  road.     Two  sets  of  viewers  had  respected  his  protestar 
tions  against  having  his  lot  cut  up  for  the  purposes  of  the  road, 
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and  it  was  probable  that  his  objections  would  continue  to  be 
successful  as  long  as  they  should  continue  to  be  urged. 

In  these  circumstances,  why  was  it  not  la^vful  for  the  defend- 
ant, who  wanted  the  road,  to  overcome  the  plaintiff's  objections 
by  a  promise  to  pay  him  money  ?  Because,  it  is  said,  such  a 
promise  is  against  public  policy,  and  void. 

Contracts  which  offend  against  the  common  law  and  public 
policy  are  void ; — illustrations  of  which  rule  may  be  seen  in  any 
of  the  numerous  compilations  we  have  on  this  branch  of  law — 
but  a  compromise  of  a  civil  process  or  of  a  private  injury  is 
binding.  And  what  more  is  this  than  a  compromise  of  a  private 
injury : — Public  roads,  though  laid  out  for  public  use,  do  fre- 
quently subserve  the  private  interests  of  particular  persons  quite 
as  much  as  the  public  convenience,  and  the  motives  for  the  road 
are  as  apt  to  spring  from  personal  interests  as  from  the  public 
welfare.  The  defendant  adjudged  himself  likely  to  be  benefited 
by  the  road  in  question,  to  the  amount  of  the  sum  he  promised 
to  pay  the  plaintiff.  He  could  not  obtain  it  without  the  plain- 
tiff's consent.  Having  set  his  own  price  on  the  value  of  that 
consent,  and  having  promised  to  pay  the  price,  we  know  of  no 
statute  or  public  policy  which  his  promise  contravenes,  and 
therefore  he  ought  to  be  held  to  the  faithful  performance  of  it. 
None  of  the  cases  cited  on  the  part  of  the  defendant  conflict  with 
this  ruling. 

The  judgment  is  reversed,  and  a  venire  de  novo  is  awarded. 


Saurman's  Executors  vermis  Bodey. 

Maker  of  Note  when  incompetent  as  Witness  for  Endorsee  of  Note  against 
prior  Endorser, 

In  an  action  by  an  endorsee  of  a  negotiable  note  against  a  prior  endorser, 
the  maker  of  the  note  is  not  a  competent  witness  to  prove  an  agreement  between 
the  endorsers,  of  whom  the  plaintiflP  was  one,  tnat  they  would  oontribate 
equally  to  the  payment  of  the  note,  if  it  was  not  paid  by  the  maker. 

Error  to  the  Common  Pleas  of  Montgomery  county. 

This  was  an  action  of  assumpsit  by  Jacob  Bodey  against 
Thomas  Saurman,  deceased.  Pending  the  suit  the  defendant 
died,  and  Catharine  Saurman  and  James  Hoover,  his  executors, 
were  substituted. 

The  plaintiff  declared  on  a  promissory  note  for  $650,  dated 
Norristown,  February  6th  1856,  at  five  months,  by  Charles  Lan- 
caster, to  the  order  of  Thomas  Saurman,  endorsed  by  Thomas 
Saurman,  John  Jacobs,  and  Jacob  Bodey ;  to  which  defendants 
pleaded  non  assumpsit. 
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On  the  trial  the  plaintiff  gave  in  evidence  the  note,  with  its 
endorsements,  and  the  protest,  and  rested.  The  defendants  then 
called  Charles  Lancaster,  the  maker  of  the  note,  and  offered  to 
prove  by  him  that  "  on  the  13th  of  July  1855,  a  promissory  note 
was  drawn  by  the  said  Thomas  Saurman  in  favour  of  John 
Jacobs  and  the  said  Jacob  Bodey  or  order,  at  four  months,  for 
$650,  and  endorsed  by  the  said  John  Jacobs,  Jacob  Bodey,  and 
Charles  Lancaster;  that  on  the  6th  November  1855,  another 
promissory  note  was  drawn  and  endorsed  in  the  same  way,  at 
ninety  days,  for  $650,  to  take  up  the  above  note  of  July  13th 
1855;  that  the  note  sued  upon  and  given  in  evidence  by  the 
plaintiff,  was  made  to  take  up  the  above  note  of  November  6th 
1855;  that  in  each  of  the  above  cases  the  names  of  the  said 
Thomas  Saurman,  John  Jacobs,  and  Jacob  Bodey  were  loaned  to 
the  said  Charles  Lancaster,  to  enable  him  to  raise  money  for  his 
own  uses  and  purposes,  to  enable  him  to  establish  and  carry  on 
a  ladies*  seminary,  known  as  '  The  Keswick  Institute  of  Norris- 
town,'  and  that  the  money  was  raised  by  him  upon  said  notes, 
and  was  used  by  him,  the  said  Charles  Lancaster,  exclusively  for 
his  own  uses  and  purposes ;  that  at  the  said  several  times  the 
said  Thomas  Saurman,  John  Jacobs,  and  Jacob  Bodey  loaned 
their  names  as  aforesaid,  for  the  accommodation  of  the  said 
Charles  Lancaster,  it  was  agreed  by  and  between  them,  the  said 
Thomas  Saurman,  John  Jacobs,  and  Jacob  Bodey,  that  in  case 
the  said  Charles  Lancaster  ultimately  failed  to  take  up  and  pay 
off  the  said  notes,  or  either  of  them,  that  then  the  said  Thomas 
Saurman,  John  Jacobs,  and  Jacob  Bodey  would  contribute  in 
equal  parts  towards  taking  up  and  paying  off  of  said  notes,  or 
either  of  them ;  that  the  said  Charles  Lancaster  failed,  and  was 
and  still  is,  by  reason  of  insolvency,  unable  to  take  up  and  pay 
off  the  same,  or  any  part  thereof.  To  be  followed  up  by  com- 
petent evidence,  to  show  that  the  said  John  Jacobs  is  solvent, 
and  able  to  pay  his  part  of  said  note ;  the  defendant  being  able, 
willing,  and  ready  to  pay  his  one-third  part  thereof,  in  accord- 
ance with  the  aforesaid  agreement." 

To  which  the  plaintiff  objected  on  the  ground  of  interest, 
public  policy,  irrelevancy,  and  that  the  offer  was  of  matters  that 
were  inter  alio%  acta. 

The  court  below  (Smyser,  P.  J.)  sustained  the  objection  on 
the  ground  of  public  policy,  reserving  their  opinion  on  the  other 
grounds,  and  rejected  the  witness,  which  was  assigned  here  for 
error. 

JamcM  Boydj  for  plaintiff  in  error,  cited  and  relied  on  Shollon- 
berger  t;.  Neff,  4  Casey  189,  and  Breitenback  t;.  Houtz,  11  Id. 
153. 
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A.  B.  Longaker,  for  defendant  in  error,  argued  that  the  wit- 
ness was  incompetent — 1.  Generally  citing  Watson  v.  Shelly,  1 
Term  Rep.  196,  Knight  v.  Pugh,  4  W.  &  S.  445,  and  Jarden  v. 
Davis,  6  Whart.  2.  He  was  also  incompetent  on  principles  of 
general  policy  :  Davenport  v.  Freeman,  3  W.  &  S.  557 ;  Emerick 
V.  Harley,  2  Whart.  50 ;  Jarden  v.  Davis,  338 ;  Griffith  v.  Red- 
ford,  1  Rawle  196  ;  Gest  v.  Espy,  2  Watts  268 ;  Bank  of  Metrop- 
olis V.  Jones,  8  Peters  16 ;  States  v.  Dunn,  6  Id.  51.  3.  Also  on 
the  ground  of  interest :  Davenport  v.  Freeman,  3  W.  &  S.  557 ; 
Bank  of  Montgomery  County  v.  Walker,  9  S.  &  R.  229 ;  Smith 
v.  Thome,  9  Watts  144 ;  Dennison  v.  Flemming,  7  Barr  628. 
The  note  being  in  the  usual  commercial  form,  Bodey  is  pre- 
sumed to  have  received  it  in  the  usual  course  of  business,  and  is 
to  be  treated  as  an  innocent  bond  fide  holder  for  value.  The  onu$ 
of  proof  of  a  fraud  is  upon  the  plaintiff  in  error ;  that  Lancaster 
is  incompetent  to  prove  a  fraud,  or  that  the  note  was  not  nego- 
tiated in  the  course  of  business,  want  of  consideration,  or  any 
agreement  whatever,  which  was  made  at  the  inception  of  the 
note,  or  at  the  time  it  was  negotiated ;  even  if  the  note  were  an 
accommodation  note,  and  Bodey  one  of  the  original  parties  to  it, 
it  cannot  change  the  rule. 

The  opinion  of  the  court  was  delivered,  May  10th  1862,  by 
Woodward,  J. — This  is  an  action  by  an  endorsee  of  negotiable 
paper  against  a  prior  endorser,  and  the  only  question  is,  whether 
the  maker  was  a  competent  witness  to  prove  the  agreement 
alleged  in  the  offer.  The  cases  cited  show  that  he  was  not  com- 
petent. Counsel  do  not  parry  these  cases  by  showing  that  Bodey 
had  negotiated  the  note,  and  received  it  back  after  protest.  This 
is  an  unimportant  circumstance.  He  was  as  truly  a  bond  fide 
holder  as  if  he  had  never  parted  with  the  note.  It  is  the  duty 
of  an  endorser  to  receive  back  and  pay  after  protest,  the  bill  he 
negotiated,  and  when  he  does  so,  the  relation  between  him  and 
prior  endorsers  is  the  same  as  if  the  protest  had  happened  whilst 
he  held  the  paper. 

The  substance  of  the  alleged  agreement  would  be  competent 
evidence,  for  if  the  three  endorsers  agreed  to  share  the  loss 
equally,  they  ought  to  be  held  to  contribution,  but  Lancaster 
was  incompetent  to  prove  the  agreement,  and  therefore  the  ruling 
was  right. 

The  judgment  is  affirmed. 
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McKeen's  Appeal.  \it^\ 

Construction  of  Will. — Apportionment  of  accruing  Dividend  given  to 
Legatees, — "  Residuary  Legatees"  who  are  included  in  general  Expres- 
sions relative  to, 

1.  A  testator  devised  to  his  wife  "  the  yearly  dividend  in  the  wire  factory 
in  South  Easton,  during  her  natural  life ;"  providing  further,  that  if  •*  at  any 
time  during  her  life  the  income  of  said  factory  be  less  than  $2000,  the  differ- 
ence shall  be  made  good  from  some  other  property  belonging  to  my  estate." 
The  factory  company  on  tlie  1st  of  January  in  each  year  took  an  account, 
and  made  an  annual  dividend  of  the  profits  of  the  preceding  year,  which  was 
done  on  the  1st  of  January  succeeding  testator's  death.  Held,  that  the  divi- 
dend so  made  was  not  apportionable,  the  intention  of  the  testator  being  to  give 
it  as  an  entirety  and  not  as  a  regularly  growing  income,  for  the  support  of  his 
widow. 

2.  Where,  owing  to  litigation,  and  the  provisions  of  the  partnership  agree- 
ment of  the  factory  company,  there  were  no  dividends  declared  either  to  the 
widow  or  the  estate,  for  two  successive  years  after  testator's  death,  she  was 
entitled  to  the  legacy  or  annuity  substituted  in  lieu  thereof. 

3.  Where  by  his  will  the  testator  had  given  to  his  wife  real  and  personal 
estate  "  in  lieu  of  her  dower  or  her  one-half"  of  his  estate,  she  is  not  entitled 
to  a  share  of  the  residue,  which  he  directed  to  be  divided  **  amongst  the  whole 
of  heirs  already  named"  in  the  will  "  proportioned  agreeably  to  the  several 
amounts  given  to  each  in  the  body"  of  the  will. 

Appeal  from  the  Orphans'  Court  of  Northampton  county. 

This  was  an  appeal  by  Mrs.  Harriet  McKeen,  widow  of  Thomas 
McKeen,  deceased,  from  the  decree  of  the  Orphans'  Court  on 
the  report  of  the  auditors  appointed  to  audit,  settle,  and  adjust 
the  account  of  Thomas  McKeen,  Henry  McKeen,  and  James  M. 
Porter,  executors  of  the  last  will  and  testament  of  Thomas 
McKeen,  deceased. 

The  material  facts  of  the  case,  so  far  as  they  affect  this  appeal, 
are  as  follows : — 

Thomas  McKeen,  the  elder,  died  November  25th,  A.  d.  1858, 
having  first  made  his  will,  of  which  the  following  is  a  copy : — 

"  I,  Thomas  McKeen,  of  the  borough  of  Easton,  in  the  county 
of  Northampton,  and  Commonwealth  of  Pennsylvania,  Esquire, 
do  make  and  declare  this  to  be  my  testament  and  last  will  of  and 
concerning  the  disposition  of  my  estate  after  my  decease.  I  give 
and  devise  to  my  dearly  beloved  wife,  Harriet  P.  McKeen,  the 
house  and  lot  wherein  and  whereon  the  house  we  now  occupy 
stands,  situate  in  Spring  Garden  street,  in  the  borough  of  Easton 
aforesaid,  together  with  the  stable  and  other  appurtenances  there- 
unto belonging,  to  hold  to  her,  the  said  Harriet  P.  McKeen,  her 
heirs  and  assigns  for  ever.  I  also  give  her  the  yearly  dividend 
of  my  interest  in  the  wire  factory,  in  South  Easton,  during  her 
natural  life.  If,  however,  at  any  time  during  her  life,  the  income 
of  said  factory  be  less  than  $2000,  the  difference  shall  be  made 
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good  from  some  other  property:  belonging  to  my  estate.  Also, 
the  whole  of  my  household  and  kitchen  furniture,  plate,  ward- 
robe in  my  possession  at  the  time  of  my  decease,  without  valua^ 
tion,  and  $500  in  cash  at  my  decease.  I  also  give  her  the  horses 
and  cows,  and  one  or  more  carriage  or  carriages,  such  as  I  may 
have  in  possession  at  the  time  of  my  decease,  and  the  use  of 
my  out-lots  (if  she  desires)  during  her  natural  life.  I  also  give 
her  the  land  in  Williams  township  that  remains  unsold,  formerly 
the  property  of  James  M.  Porter,  Esquire,  subject  to  the  condi- 
tions and  understanding  between  Mr.  Porter  and  myself.  All 
of  which  in  lieu  of  dower,  or  her  one-half  of  my  estate."  Here 
follow  legacies  to  various  other  members  of  his  family.  GThe 
will  then  proceeded — 

"I  give  and  bequeath  the  residue  and  remainder,  if  any,  of 
my  estate  to  be  equally  divided  amongst  the  whole  of  heirs 
already  named  in  this  my  will,  proportioned  agreeably  to  the 
several  amounts  given  to  each  in  the  body  of  this  my  will.  I  do 
hereby  vest  in  my  executors  full  power  to  sell  and  convey  by 
deed  or  deeds,  any  part  of  real  estate,  and  to  act  and  to  transact 
any  business  in  connection  with  the  duties  intrusted  to  them  by 
this  will.  And  lastly,  I  do  hereby  appoint  my  nephew  Thomas 
McKeen,  now  of  Easton,  my  nephew  Henry  McKeen,  of  the 
city  of  Philadelphia,  and  James  M.  Porter,  Esquire,  judge,  whose 
family  now  resides  in  Easton,  to  be  the  executors  of  this  my  will. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
the  twenty-ninth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-four. 

"Thomas  McKeen.  [seal.] 

"  Witnessed  by  us,  in  the  presence  of  each  other,  and  at  the 
request  of  the  testator. 

"  D.  D.  Wagbner. 
"Wm.  Hackett." 

This  will  was  produced  to  the  register  of  Northampton  county, 
for  probate,  on  the  30th  of  November  1858,  by  two  of  the  execu- 
tors, along  with  two  other  instruments  purporting  to  be  codicils 
thereto.  A  dispute  arose  as  to  the  validity  of  the  codicils,  which 
was  finally  settled  by  an  agreement  between  all  parties  interested, 
which  stipulated  that  the  codicils  should  not  be  admitted  to  pro- 
bate as  part  of  the  will,  but  that  the  executors  should  pay  to  the 
widow  the  sum  of  $26,000,  in  addition  to  the  devises  and  be- 
quests to  her  contained  in  the  original  will.  This  transaction 
has  no  direct  bearing  upon  the  questions  of  law  raised  by  this 
appeal,  but  a  statement  of  it  was  deemed  advisable,  that  the 
court  below  might  see  the  origin  of  the  payment  of  the  $26,000 
to  Mrs.  McKeen,  referred  to  in  the  argument. 
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Pending  the  litigation  as  to  the  codicils,  William  Hackett,  Esq., 
was  appointed  administrator,  and  so  continued  until  its  termina- 
tion, when,  on  the  2d  day  of  February  1860,  letters  testamentary 
were  granted  to  the  three  executors  named  in  the  will.  These 
executors  filed  an  account  on  the  22d  of  October  1860,  which  was 
referred  to  auditors,  who  made  a  report  on  the  11th  of  December 
1861,  to  which  the  appellant  filed  the  following  exceptions : — 

1.  The  auditors  erred  in  deciding  that  the  dividend  due  Jan- 
uary 1st  1859,  on  the  testator's  interest  in  the  firm  of  John 
Stewart  &  Co.,  named  in  the  will  as  the  "  Wire  Factory,"  was 
apportionable. 

2.  In  not  allowing  the  exceptant  the  whole  of  said  dividend, 
to  wit,  the  sum  of  $2885.87,  with  interest  thereon,  from  the  Ist 
day  of  January  1869  to  the  3d  of  April  1860,  instead  of  allow- 
ing her  only  an  apportioned  share  thereof  of  $284.42. 

3.  In  deciding  that  the  exceptant  is  not  entitled  to  the  sum 
of  $2000  on  the  1st  day  of  January  1860,  and  a  like  sum  on  the 
Ist  day  of  January  1861 ;  and  in  not  allowing  her  the  said  sums, 
with  their  proper  interest,  in  the  distribution,  under  this  clause 
of  testator's  will :  "  I  also  give  her  the  yearly  dividend  of  my 
interest  in  the  wire  factory  in  South  Easton  during  her  natural 
life.  If,  however,  at  any  time  during  her  life  the  income  of  said 
factory  be  less  than  $2000,  the  difference  shall  be  made  good 
from  some  other  property  belonging  to  my  estate." 

4.  In  not  allowing  the  exceptant  the  one-half  of  the  residue 
of  $19,246.14,  being  the  sum  of  $9623.07,  and  in  deciding  that 
she  is  not  entitled  to  any  part  of  the  said  residue. 

The  facts  on  which  these  exceptions  were  founded  were  as  fol- 
lows : — 

The  "Wire  Factory"  was  a  partnership,  established  about 
1836,  and  continued,  with  various  changes  as  to  its  individual 
members,  and  some  of  the  terms  of  the  articles  of  copartnership, 
from  that  time  down ;  the  testator  was  one  of  the  original  part- 
ners, and  so  remained  to  the  time  of  his  decease.  It  had  been 
the  invariable  custom  of  the  firm,  in  pursuance  of  an  express 
stipulation  in  the  articles,  to  stop  their  works  on  the  last  day  of 
each  year  and  take  an  account  of  stock,  and  then,  if  they  had 
made  any  profit,  to  strike  a  dividend  within  two  or  three  weeks 
aft^r,  which  dividend  had  been  made  every  year  from  1836  down 
to  1858,  the  year  in  which  the  testator  died.  The.  last  set  of 
articles  of  copartnership  were  entered  into  on  the  21st  day  of 
January  1857,  the  partners  being  Thomas  McKeen,  John  Stew- 
art, Charles  Stewart,  John  Green,  Rev.  John  Gray,  and  Jacob 
Able,  the  value  of  the  interest  of  each  partner  then  being  as 
follows,  viz. :  That  of  Thomas  McKeen,  $23,087.01 ;  that  of 
John  Stewart,  $18,889.31 ;  that  of  Charles  Stewart,  $5000 ;  that 
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of  John  Green,  $20,988.20 ;  that  of  Rev.  John  Gray,.  $2880.71, 
and  that  of  Jacob  Able,  $16,790.16. 

Soon  after  the  1st  of  January  1859,  a  dividend  was  struck, 
and  the  sum  of  $2885.87  allotted  to  the  representative  of  Colonel 
McEeen,  which  was  paid  over  to  Mr.  Hackett,  administrator 
pendente  lite.  The  articles  contained  certain  provisions  as  to 
what  was  to  be  done  in  case  of  the  death  of  a  partner ;  and  the 
surviving  partners,  after  the  death  of  Colonel  McKeen,  took  cer- 
tain steps  which  they  supposed  to  be  sufficient  to  exclude  the 
representatives  of  Colonel  McKeen  from  any  further  participa- 
tion in  the  profits  from  and  after  the  dividend  of  1859,  but  the 
executors  claimed  that  these  proceedings  were  irregular  and 
insufficient,  and  that  they  continued  interested  in  the  profits 
down  to  the  dividend  or  annual  settlement  of  January  1861.  A 
bill  in  equity  had  been  filed  by  the  executors  against  the  surviving 
partners  to  test  this  question,  and  was  still  pending.  The  surviving 
partners  had  declared  no  dividend  in  1860,  but  had  declared  a 
dividend  of  80  per  cent,  in  1861,  in  which,  however,  they  had 
not  permitted  the  executors  to  participate.  These  were  the  main 
facts  relating  to  the  two  first  exceptions. 

Under  this  state  of  facts,  it  was  contended  for  the  widow: 
First,  that  she  was  entitled  to  the  whole  of  the  dividend  of  1859, 
namely,  the  sum  of  $2885.87  ;  but  the  auditors  decided  that  this 
dividend  must  be  apportioned,  and  that  she  was  entitled  only  to 
a  portion  bearing  to  the  whole  the  same  ratio  which  the  time 
between  the  death  of  Colonel  McEeen  and  the  declaring  of  the 
dividend  bore  to  the  whole  year,  which  portion  they  calculated  at 
$284.42.     The  court  affirmed  the  report  on  this  point. 

Secondly,  it  was  claimed  for  the  widow  that,  during  the  pend- 
ency of  the  litigation  between  the  executors  and  the  surviving 
partners,  she  was  entitled  to  the  sum  of  $2000  annually,  and 
would  afterwards  be  entitled  to  receive,  if  the  executors  suc- 
ceeded, the  sums  by  which  the  dividends  of  1860  and  1861  might 
exceed  the  said  sum  of  $2000  respectively.  This  claim  was  also 
rejected  by  the  auditors,  and  nothing  was  allowed  her,  out  of  the 
fund  then  for  distribution,  on  account  of  these  two  clauses  of  the 
will,  except  the  above-mentioned  sum  of  $284.42. 

The  third  point  in  controversy  arose  upon  the  residuary  clause 
in  the  will.  The  testator  left  no  children,  but  the  following 
nephews  atrd  nieces:  Thomas  McKeen,  Henry  McEeen,  Mrs. 
Jane  Duffin,  Mrs.  John  Agnew,  Mrs.  Elizabeth  Boyd,  wife  of 
Thomas  Boyd,  Mrs.  Margaret  Miller,  James  McEeen,  Mrs.  Mary 
Wilson,  Mrs.  Mary  Spence,  and  Mrs.  Elizabeth  Boyd,  wife  of 
John  Boyd.  The  first  six  are  named  in  the  will,  the  last  four 
are  not  named,  and  the  last  three  live  in  Ireland.  The  other 
legatees  (except  the  widow)   are   not  such  persons   as   would 
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take  either  realty  or  personalty  under  the  intestate  laws  of  Penn- 
sylvania. 

The  auditors  decided  that  the  word  "heirs,"  as  used  by  the 
testator,  referred  only  to  the  six  nephews  and  nieces  named  in 
the  will,  and  accordingly  distributed  the  whole  residue  amongst 
them,  in  proportion  to  the  pecuniary  legacies  given  to  each  in 
the  body  of  the  will,  wholly  excluding  the  widow  from  any  par- 
ticipation in  the  residue,  which  was  also  confirmed  by  the  Or- 
phans* Court,  the  exceptions  of  the  appellant  being  all  dismissed. 

The  case  was  thereupon  removed  into  this  court,  where  the 
decree  of  the  court,  dismissing  the  exceptions  above  mentioned, 
was  assigned  for  error. 

C.  Sf  M.  Goeppy  for  appellant. 

JE.  J.  Fox  and  Reeder  Sf  Chreen^  for  appellee. 

The  opinion  of  the  court  was  delivered,  May  10th  1862,  by 
Strong,  J. — We  do  not  concur  in  opinion  with  the  Orphans' 
Court  respecting  the  rights  of  the  testator's  widow  under  his  will. 
We  think  she  is  entitled  to  the  entire  dividend  ($2855.87)  of  his 
interest  in  the  wire  factory,  declared  for*  the  year  ending  January 
1st  1859,  and  also  to  the  sum  of  $2000,  with  interest  from  Janu- 
ary 1st  1860,  and  §2000  with  interest  from  January  1st  1861. 
The  apportionment  which  the  auditors  made  was  a  mistake,  aa 
was  also  their  view  of  the  construction  to  be  given  to  the  alter- 
native or  substituted  legacy.  The  will  cannot  be  read  without 
leaving  the  conviction  that  the  testator  designed  to  make  an 
annual  provision  for  his  wife,  which,  under  no  circumstances, 
should  be  less  than  $2000  in  any  year.  He  gave  to  her  the 
house  in  which  they  lived,  and  its  furniture,  his  horses  and  car- 
riages, $500  in  cash,  and  the  use  of  certain  out-lots.  He  also 
gave  to  her  the  unsold  portion  of  a  tract  of  land  in  Williams 
township.  It  is  obvious  that  all  this  was  neither  fitted  for  nor 
understood  by  the  testator  to  be  a  provision  for  her  maintenance 
and  necessary  current  expenditure.  He  therefore  added  the 
bequests  out  of  which  the  main  controversy  in  this  appeal  arises. 
They  are  as  follows :  "  I  also  give  her  the  yearly  dividend  of 
my  interest  in  the  wire  factory  in  South  Easton,  during  her 
natural  life.  If,  however,  at  any  time  during  her  life,  the  income 
of  said  factory  be  less  than  $2000,  the  difference  shall  be  made 
good  from  some  other  property  belonging  to  my  estate.**  The 
will  was  dated  on  the  29th  of  December  1854,  and  the  testator 
died  on  the  25th  of  November  1858.  To  know  what  his  inten- 
tion was  in  making  these  bequests  requires  us  to  keep  in  mind 
what  was  the  nature  of  the  property  given,  and  what  relation  he 
sustained  to  it.     His  interest  in  the  wire  factory  was  strictly  that 
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of  a  copartner.  For  many  years  he  had  been  associated  as  such 
with  others,  in  carrying  on  the  business  of  manufacturing  wire 
at  the  factory,  and  his  share  of  the  capital  was  323,087.01  at 
the  time  of  his  death.  He  was  not  then  an  active  partner,  for, 
by  the  articles  of  agreement,  the  name  of  the  firm  was  Stewart 
&  Co.,  and  the  business  was  under  the  immediate  direction  and 
management  of  John  Stewart  and  Charles  Stewart.  From  the 
year  1842  until  his  death  in  1858,  the  works  had  been  stopped 
on  the  last  day  of  each  year,  and  an  account  of  stock  had  been 
taken.  On  the  first  day  of  the  next  succeeding  year  the  books 
had  been  balanced,  and  if  there  had  been  any  profit  it  had  been 
divided.  From  1842  until  the  death  of  the  testator  a  dividend 
had  been  made  every  year,  and  about  the  same  time  in  the  year. 
The  agreement  which  was  in  force  in  1858  required  a  settlement 
annually  and  a  distribution  of  the  net  gains  or  profits  from  time 
to  time,  as  should  be  agreed  upon  by  a  majority  of  the  partners. 
It  also  stipulated  that  the  copartnership  should  not  cease  on  the 
death  of  any  copartner,  but  that  on  the  1st  day  of  January  next 
succeeding  such  death,  the  same  account  should  be  made,  pro- 
ceedings had,  and  balance  struck,  as  though  the  deceased  partner 
was  living.  Such  was  the  situation  of  the  property  and  such  the 
manner  in  which  it  had  been  treated  when  the  will  was  made,  and 
also  when  the  testator  died.  In  January  next  after  his  death 
another  dividend  was  made,  and  the  sum  divided  to  his  estate  was 
92885.87.  This  sum  the  auditors  and  the  Orphans'  Court  have 
apportioned,  distributing  to  the  widow  such  a  proportionate  part 
of  it  as  the  part  of  the  year  which  remained  unexpired  at  the 
testator's  death  bore  to  the  entire  year. 

We  think  the  language  of  the  will  does  not  justify  an  appor- 
tionment. That  dividends  are  not  apportionable  is  well  settled. 
Mr.  Swanston  in  his  note  to  Ex  parte  Smith,  1  Swanston 
848,  states  the  doctrine  thus .-  "  The  rule  of  law  which  refuses 
apportionment  of  rent  in  respect  of  time,  is  applicable  to  all 
periodical  payments  becoming  due  at  fixed  intervals ;  not  to  sums 
accruing  de  die  ad  diem.  Annuities,  therefore  (3  Atkins  261 ;  2 
Black  1016),  and  dividends  on  money  in  the  funds  are  not  appor- 
tionable. Rashleigh  v.  Master,  8  Brown's  Chan.  Cases  101; 
Wilson  V.  Hermon,  2  Vesey  672 ;  Ambler  279 ;  Pearly  v.  Smith, 
8  Atk.  260 ;  Sherrard  v.  Sherrard,  8  Id.  502.  But  interest, 
whether  the  principal  is  secured  by  mortgage  or  by  bond,  not- 
withstanding that  it  is  expressly  made  payable  half-yearly  (Bas- 
sieren  v.  Lowe,  13  Vesey  135),  may  be  apportioned ;  for,  although 
reserved  at  fixed  periods,  it  becomes  due  de  die  ad  diem  for  for- 
bearance of  the  principal,  which  the  creditor  is  entitled  to  recall 
at  pleasure."  Story,  indeed,  while  admitting  that  such  are  the 
authorities,  doubts  whether  there  is  reason  for  a  distinction  be- 
tween annuities  and  interest :  Story's  Eq.  480.     And  there  are 
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a  few  cases  to  be  found  in  which  apportionment  of  an  annuity^ 
given  for  the  maintenance  of  a  widow,  or  for  the  separate  main- 
tenance of  a  wife,  has  been  decreed.  I  know  of  no  case  in  which 
it  has  been  done  against  such  persons.  However  this  may  be, 
the  rule  is  unbroken  that  dividends  are  not  subject  to  apportion- 
ment. They  do  not  accrue  from  day  to  day,  and  it  cannot  be 
determined  in  what  part  of  the  year  they  have  been  earned.  It 
is  urged  in  this  case  that,  though  the  testator  denominated  the 
subject  of  his  gift  a  dividend,  it  is  not  strictly  such,  that  the  term 
belongs  only  to  declared  distributions  of  earnings  or  profits 
made  by  a  stock  company,  and  that  the  testator's  interest  in  the 
wire  factory  was  not  represented  by  shares  of  stock,  but  was  the 
interest  of  a  simple  partner.  Let  this  be  admitted;  still  the 
thing  which  he  called  a  dividend  was  a  periodical  payment,  be- 
coming due  at  fixed  times,  and  not  due  at  all  until  declared. 
Every  reason  for  the  non-apportionment  of  a  dividend  on  stock 
applies  to  it.  It  was  not  the  product  of  daily  growth.  At  no 
time  in  the  year,  preceding  the  time  when  it  was  made,  could  it 
have  been  determined  how^much  of  it  had  been  earned;  very 
possibly  no  part  of  it  may  have  been  earned  until  after  the 
testator's  death.  The  business  of  the  preceding  part  of  the  year 
may  have  been  conducted  without  any  profit.  It  bears,  there- 
fore, no  resemblance  to  accruing  interest,  the  precise  amount  of 
which  can  at  any  time  be  determined,  and  which  is  due  as  it 
accrues,  though  it  may  not  be  payable. 

But  what  did  the  testator  intend? — for  that  is  the  question  to  be 
answered.  It  is  most  apparent  that  he  designed  by  this  bequest, 
to  make  provision  for  the  maintenance  of  his  widow;  and  to  do 
so  by  putting  her  into  the  position  which  he  would  have  occupied, 
had  he  lived  until  the  dividend  was  made.  In  his  mind  what  he 
was  annually  to  receive  from  his  interest  in  the  factory  was  a 
"yearly  dividend."  He  called  it  such.  He  had  been  accustomed 
to  receive  it  precisely  as  he  would  have  received  a  technical 
dividend  mad^  by  a  stock  company.  By  calling  it  a  "  yearly" 
dividend,  he  indicated  that  he  regarded  it  as  a  periodical  and  a 
proportioned  distribution.  There  is  another  consideration  which 
adds  strength  to  our  conviction  that  he  intended  to  give  the 
dividend  as  an  entirety,  and  not  to  treat  it  as  a  regularly  grow- 
ing income.  He  must  certainly  have  had  in  view  something 
else  than  mere  profits.  Under  the  articles  of  copartnership, 
though  profits  may  have  been  made,  it  did  not  follow  that  they 
would  be  annually  divided.  The  fourth  article  stipulated  that 
the  copartners  should  be  "  entitled  to  the  clear  net  gains  and 
profits  arising  from  the  said  trade  or  business  of  the  said  copart- 
nership, in  the  several  proportions  which  their  several  interests 
in  the  said  capital  stock  bears  to  the  whole  of  the  capital  stock, 
but  so  much  only  of  the  said  profits  shall  be  distributed,  from 
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time  to  time,  as  shall  be  agreed  upon  by  a  majority  of  the  part- 
ners." What  was  intended  to  be  given,  then,  was  not  the  profits, 
but  so  much  thereof  as  a  majority  of  the  partners  should  dis- 
tribute or  divide.  Were,  therefore,  the  profits  measurable  at 
any  time  in  the  year,  did  they  even  accrue  from  day  to  day, 
this  is  not  a  case  for  apportionment,  for  the  subject  of  the  gift  was 
not  the  profits,  but  such  a  sum  out  of  them  as  should  from  time 
to  time  be  declared. 

The  ruling  of  the  court  below  is  not  sustained  by  Earp's  Ap- 
peal, 4  Casey  368.  The  facts  of  that  case  were  very  peculiar, 
and  the  question  was,  what  was  the  principal  and  what  was  the 
income?  There  was  no  apportionment  of  what  could,  in  any 
proper  sense,  be  called  a  dividend.  The  testator  devised  and 
bequeathed  the  residue  of  his  estate  to  his  executors  in  trust,  to 
collect  the  rents,  income,  and  interest,  and  to  pay  it  to  his  child- 
ren. Of  this  residuary  estate  a  part  was  stock  in  a  manufac- 
turing company,  upon  which  large  surplus  profits,  above  the 
current  dividends,  had  accumulated  for  several  years  before  his 
death,  and  they  continued  to  accumulate  thereafter.  What  the 
court  decided  was,  that  as  between  the  executors  and  the  child- 
ren, the  profits  which  had  accumulated  in  the  life  of  the  testator 
were  to  be  regarded  as  principal.  The  case  went  no  further  than 
to  deny  that  the  principal,  which  rejects  apportionment  of  divi- 
dends recurring  at  brief  intervals  of  time,  is  applicable  to  large 
accumulations  of  profits  extending  over  a  period  of  years. 

We  hold,  therefore,  that  the  appellant  is  entitled  to  the  whole 
of  the  dividend  ($2885.87),  made  in  January  1859,  with  interest 
for  the  time  during  which  it  has  been  detained  from  her. 

We  also  sustain  the  third  exception.  It  is  of  no  consequence 
to  inquire  whether  the  legacy  to  Mrs.  McKeen  was  specific  or 
only  demonstrative.  Thus  much  is  clear.  The  testator  intended 
to  provide  for  her  an  annual  income  of  not  less  than  $2000 ;  an 
income  that  could  not  fail.  It  was  her  income  that  he  had  in 
view.  He  did  not  give  her  his  share  of  the  capital  stock  invested 
in  the  wire  factory,  and  he  could  not  therefore  have  contemplated 
her  becoming  a  partner.  It  was  his  purpose  that  she  should  run 
no  risk.  If,  for  any  cause,  the  wire  factory  should  fail  to  yield 
her  an  income  of  at  least  $2000  in  any  year,  a  substitute  was 
provided  out  of  his  estate.  It  would  be  refining  beyond  reason 
to  deny  to  her  the  substitute,  because  years  hence  it  may  turn 
out  that  dividends  ought  to  have  been  annually  made  and  paid 
to  her.  Let  it  be  that  the  legacy  of  the  dividend  was  specific. 
In  1860  and  1861  there  were  no  dividends  declared  to  her  or  to 
the  testator's  estate.  Then  the  very  case  has  arisen  which  the 
testator  foresaw,  and  for  which  he  made  provision,  for  by  the 
terms  of  the  articles  of  agreement  there  could  be  no  income 
other  than  what  was  distributed  or  divided  by  a  majority  of  the 
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partners.  We  need  not  now  determine  what  will  be  the  appel- 
lant's rights  should  dividends  hereafter  be  made  upon  the  testa- 
tor's share  of  the  capital  stock.  She  received  no  income  for  the 
years  1860  and  1861,  and  she  is  therefore  entitled  to  the  substi- 
tuted legacies,  with  interest. 

The  remaining  exception  is  overruled.  Whoever  may  be  the 
legatees  among  whom  the  residue  of  the  testator's  estate  was 
directed  to  be  divided,  it  seems  plain  to  us  that  the  widow  was 
not  one  of  them.  The  whole  of  the  earlier  part  of  the  will  was 
devoted  to  making  provision  for  her.  Some  real  estate  was  given 
to  her  in  fee  simple  and  some  to  her  for  life.  Household  furni- 
ture and  chattels  personal,  of  uncertain  value,  were  bequeathed. 
A  variable  dividend  upon  his  interest  in  a  manufacturing  estab- 
lishment, or  in  lieu  thereof,  an  annuity,  was  also  given  to  her 
during  her  life.  These  devises  and  bequests  the  testator  then 
declared  should  be  in  lieu  of  her  dower,  or  her  one-half  of  his 
estate.  It  is  difficult  to  attach,  to  this  any  other  meaning  than 
that  these  gifts,  and  these  alone,  were  to  constitute  her  share  of 
his  estate.  The  language  is  exclusive,  at  least  by  implication, 
and  she  is  not  afterwards  named. 

The  testator's  intent  that  the  widow  should  not  participate  in 
the  distribution  of  the  residue  becomes  more  apparent,  when  we 
look  to  the  directions  which  are  given  respecting  that  distribu- 
tion. They  are,  that  such  residue  should  be  divided  "  amongst 
the  whole  of  the  heirs  already  named"  in  the  will,  "  proportioned 
agreeably  to  the  several  amounts  given  to  each  in  the  body"  of 
the  will.  To  every  person  previously  named,  except  the  widow, 
a  defined  pecuniary  legacy  had  been  given.  To  her  he  gave  no 
ascertainable  amount.  Did  he  intend  that  her  proportion  of  the 
residue  should  be  ascertained  by  a  valuation  of  the  various  gifts 
made  to  her  ?  He  has  not  said  so,  nor  given  any  such  intima- 
tion. And  yet  he  evidently  thought  he  had  fixed  a  ratio  for 
distribution.  And  the  character  of  the  gifts  to  her  is  such  as  to 
render  a  valuation  next  to  impossible. 

It  seems  superfluous  to  say  that  the  testator  cannot  be  regarded 
as  having  defined  the  "  amount"  given  to  his  widow  by  the  decla- 
ration that  what  he  had  given  should  be  in  lieu  of  dower,  or  her 
one-half  part  of  his  estate. 

The  decree  of  the  Orphans*  Court  is  reversed,  and  the 
record  is  remitted,  with  instructions  to  order  a  dis- 
tribution in  accordance  with  the  principles  of  this 
decision. 
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The  North  Pennsylvania  Coal    Company  verstis 

Snowden. 

Jurisdiction  of  Court  of  Equity  in  cases  of  disputed  Possession  between 
Tenants  in  Common  of  Real  Estate. — Constitutionality  of  Act  of 
AprU  22d  1856. — Trial  hy  Jury  to  he  preserved. 

1.  A  court  of  equity  have  no  jurisdiction  of  a  bill  in  equity  brought  by  one 
tenant  in  common  against  an  alleged  co-tenant  to  obtain  the  possession  and 
enjoyment  of  mining  rights  and  privileges,  founded  on  legal  title,  until  those 
rights  have  been  established  at  law. 

2.  The  remedy  of  the  complainant  is  at  law,  whether  his  rights  are 
corporeal  or  incorporeal,  and  amounting  to  an  interest  in  the  coal  and  minerals 
in  the  land  charged  in  the  bill :  where  the  title  is  legal,  the  case  is  not  within 
the  jurisdiction  of  a  court  of  equit^r. 

3.  The  Act  of  April  22d  1856,  giving  a  tenant  in  common  in  coal  or  iron 
mines,  whose  right  is  denied  or  resisted,  the  power  to  apply  by  petition  in 
equity  to  the  Court  of  Common  Pleas  of  the  county  where  tne  lands  may  lie, 
who  should  adjudicate  and  determine  the  rights  of  the  several  parties  according 
to  the  course  of  a  Court  of  Chancery,  conflicts  with  the  constitutional  right 
of  the  citizen  to  have  controverted  questions  of  fact  in  common  law  causes 
decided  by  a  jury :  and  it  is  applicable  only  to  cases  in  which  the  rights  of 
the  complainants  are  equitable. 

Certiorari  to  the  Common  Pleas  of  Luzerne  county.  In  Equity. 

This  was  an  appeal  by  the  North  Pennsylvania  Coal  Company 
(who,  with  the  Mill  Creek  Coal  Company,  were  respondents  in 
the  court  below),  from  the  decree  of  the  court  on  a  bill  in  equity, 
filed  against  the  appellants  by  James  Ross  Snowden. 

Tlie  facts  of  the  case,  as  disclosed  by  the  bill  and  answer,  so 
far  as  they  relate  to  the  action  of  this  court,  are  fully  stated  in 
the  opinion  of  this  court. 

The  case  was  argued  here  by  Stanley  Woodward^  for  appel- 
lants, and  by  Richard  Brodhead  and  E.  L.  Dana^  for  appellees. 

The  opinion  of  the  court  was  delivered.  May  10th  1862,  by 
Strong,  J. — The  bill  of  the  complainant  charges  that  under  a 
deed  from  Luther  Jones,  dated  April  22d  1799,  to  William 
Hooker  Smith,  his  heirs  and  assigns,  and  by  virtue  of  sundry 
mesne  conveyances,  he  has  become  the  owner  of  certain  mining 
rights  and  privileges  upon  a  certain  tract  of  land  which  it  de- 
scribes. These  rights  and  privileges  are  stated  to  be  "  a  privi- 
lege to  dig  and  search  after  stone  coal,  or  any  other  mineral, 
without  interruption,  molestation,  denial,  or  hindrance,  and  to 
have  free  liberty  to  carry  off  any  mineral,  with  teams  or  other- 
wise ;  the  said  Jones  to  have  an  equal  right  with  said  Smith,  and 
to  have  the  right  of  joining  in  partnership  with  said  Smith." 
The  bill  further  charges  that,  by  reason  of  the  said  grant  from 
Luther  Jones,  and  the  conveyances  from  the  executors  of  the 
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will  of  William  Hooker  Smith,  the  complainant  became,  was, 
and  is  entitled  to  the  full  possession,  use,  and  enjoyment  of  the 
said  rights  and  privileges,  and  that  the  defendants,  contrary  to 
equity  and  good  conscience,  and  to  the  great  wrong  and  injury 
of  the  complainant,  have  denied  and  resisted  his  right  and  claim 
to  the  said  mining  rights  and  privileges,  and  to  the  coal-mines 
and  minerals  on  the  lands,  and  have  also  denied  and  resisted  the 
use,  exercise,  and  existence  of  said  rights,  and  still  deny  and 
resist  the  same.  The  bill  then  proposes  interrogatories  whether 
its  allegations  are  not  true.  The  relief  prayed  for  is  that  the 
defendants  may  account  for  and  in  respect  to  all  the  mining  opera- 
tions conducted  on  the  premises,  and  that  the  court  may  decree 
that  the  complainant  is  entitled  to  the  exclusive  use  and  enjoy- 
ment of  the  said  mining  rights  and  privileges,  and  that  they  are 
duly  vested  in  him,  and  that  the  defendants  may  be  enjoined 
against  interfering  with  him  in  the  lawful  and  proper  use  of  said 
rights,  and  from  obstructing,  or  in  anywise  preventing  his  exer- 
cise thereof,  and  from  denying  or  resisting  his  said  claim  or 
right,  or  denying  or  resisting  the  use,  exercise,  or  resistance 
thereof. 

Had  the  Court  of  Common  Pleas  jurisdiction  of  such  a  bill  in 
equity  ?  It  is  observable  that  the  bill  does  not  charge  that  the 
defendants  have  succeeded  to  the  rights  that  remained  in  Luther 
Jones,  after  his  deed  to  William  Hooker  Smith,  or  that  they 
claimed  any  interest  in  the  coals  or  minerals  in  the  land,  or  that 
they  had  ever  been  in  possession  of  the  land,  or  received  any  of 
its  profits.  Though  it  contains  a  prayer  for  an  account,  it  lays 
no  foundation  for  one,  and  seeks  it  only  as  a  consequence  of  the 
other  relief  for  which  it  prays.  It  is  true  that,  by  the  sixth  and 
seventh  interrogatories,  the  defendants  are  required  to  answer 
whether  they  have  not  entered  on  the  land,  and  usurped  the 
mining  rights  and  privileges,  and  prevented  the  complainant 
from  enjoying  them ;  but  these  acts  are  not  charged,  and  the  stating 
or  charging  part  of  a  bill  is  not  helped  by  the  interrogatories : 
Story's  Eq.  27. 

Then  what  is  the  bill  more  than  an  attempt  to  obtain,  through 
the  decree  of  a  chancellor,  the  possession  and  enjoyment  of  cer- 
tain mining  rights,  from  which  he  claims  that  he  has  been 
deforced  ?  If  those  rights  amount  to  a  corporeal  hereditament ; 
if  under  his  deeds  he  took  an  interest  in  the  stone-coal  and 
minerals  in  the  land,  the  bill  seeks  to  secure  precisely  what 
would  be  obtained  by  the  common  law  action  of  ejectment.  It 
is  then  what  is  sometimes  called  an  ejectment  bill,  and  is  de- 
murrable, and  would  be,  even  though  it  had  charged  that  the 
defendants  had  got  the  title-deeds,  and  had  mixed  boundaries  as 
well  as  prayed  for  a  discovery,  possession  and  account :  1  Daniels' 
Chan.  Prac.  610,  and  cases  referred  to  in  the  notes.     Then  the 
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bill  charges  nothing  to  give  the  court  equity  jurisdiction.  It  at 
most  sets  up  a  case  for  which  there  is,  and  always  was,  a  complete 
remedy  at  law.  Even  the  title,  stated  by  the  complainant  to  be 
in  himself,  is  a  strictly  legal  one,  whether  it  be  a  corporeal  or 
incorporeal  hereditament,  or  an  easement.  It  may  be  admitted 
that  a  bill  will  lie  by  one  tenant  in  common  to  restrain  the  com- 
mission or  waste  by  his  co-tenant,  or  to  procure  partition :  Haw- 
ley  V.  Clowls,  2  Johns.  Ch.  Rep.  122,  but  even  in  such  cases, 
confessedly  within  the  jurisdiction  of  a  court  of  equity,  such  a 
court  will  not  interfere,  if  the  complainant's  title  be  denied,  until 
he  has  vindicated  it  at  law :  2  Atk.  280 ;  Bishop  of  Ely  v.  Ken- 
rick,  Bunb.  322 ;  Coxe  v.  Smith,  4  Johns.  Ch.  Rep.  271 ;  Phelps 
V.  Green,  3  Id.  302.  It  is  true  the  court  will  sometimes  retain  the 
bill  until  the  right  has  been  tried  at  law.  But  here  no  tenancy 
in  common  is  charged,  and  the  bill  itself,  without  awaiting  the 
plea  or  answer  of  the  defendants,  alleges,  as  the  gravamen  of 
complaint,  that  the  defendants  deny  the  plaintiffs*  title.  Nor 
is  this  a  case  of  partition.  It  has  never  been  held  that  equity 
courts  have  jurisdiction  of  actions,  founded  on  legal  title,  brought 
by  one  tenant  in  common  against  an  alleged  co-tenant  to  obtain 
possession  or  enjoyment  of  land. 

And  if  the  complainant's  rights  are  incorporeal,  rather  than 
an  interest  in  the  coal  or  minerals,  the  case  which  he  presents  is 
not  the  less  a  case  at  law,  and  without  the  jurisdiction  of  a  court 
of  equity.  His  rights  are  strictly  legal,  and  his  remedies  are  at 
law.  His  bill  does  not  even  allege  that  he  is  without  adequate 
remedy  at  law.  It  may  be  admitted  that  to  prevent  the  disturb- 
ance of  an  acknowledged  easement,  a  court  of  equity  will  inter- 
fere. But  the  right  of  the  plaintiff  must  be  acknowledged  or 
established  at  law  before  he  can  resort  to  a  chancellor.  Mr. 
Justice  Woodward,  in  Rhea  v.  Forsyth,  1  Wright  503,  has  col- 
lected numerous  authorities  on  this  subject.  Others  are  at  hand, 
but  they  are  not  needed.  But  when  the  complainant  himself 
avers  that  his  right  is  denied,  and  when  that  denial  is  the  very 
ground  of  his  complaint,  it  would  be  a  novelty,  indeed,  for  a 
court  of  equity  to  assume  jurisdiction.  Has  it  ever  been  sup- 
posed that  one  claiming  a  right  of  way  over  the  land  of  another, 
can  file  a  bill  in  equity  complaining  that  the  right  which  he 
claims  is  denied,  and  that  enjoyment  thereof  is  refused  to  him, 
and  praying  for  an  injunction  against  such  denial  and  refusal  of 
his  enjoyment  ?  Has  any  chancellor  ever  sustained  such  a  bill, 
or  considered  that  he  had  jurisdiction  of  such  a  complaint  ?  If 
he  has,  then  there  is  no  longer  any  distinction  between  legal  and 
equitable  rights,  then  it  would  be  hard  to  conceive  of  a  case 
of  which  chancery  has  not  jurisdiction.  That  there  is,  however, 
and  always  has  been,  a  class  of  cases  which  are  exclusively 
cognisable  in  courts  of  law,  and  over  which  courts  of  equity 
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have  no  jurisdiction,  is  not  to  be  doubted,  and  we  think  the 
complainant's  is  one  of  them.  The  distinction  between  what  are 
known  as  equity  cases  and  those  which  are  not,  has  always  been 
recognised  in  this  state,  from  its  earliest  existence  as  a  Common- 
wealth. If  the  complainant's  case,  then,  is  not  saved  by  the  Act 
of  Assembly  of  April  22d  1866,  his  bill  should  have  been  dis- 
missed, because  it  presented  no  case  of  which  the  court  could 
assume  jurisdiction  in  equity. 

But  what  is  the  effect  of  that  Act  of  Assembly?  It  enacted 
that,  in  addition  to  the  rights  granted  to  persons  holding  coal  or 
iron-ore  mines  or  minerals,  as  tenants  in  common,  by  the  24th 
section  of  the  Act  of  25th  April  1850  (a  section  which  enabled 
such  tenants  in  common  to  go  into  equity  for  an  account),  any 
person  or  persons  claiming  to  be  tenants  in  common,  joint 
tenants,  or  otherwise  interested  in  any  coal  or  iron  mines,  or 
other  minerals,  and  which  said  tenancy  claim  or  right  shall  be 
denied  or  resisted  by  any  other  person  or  persons  claiming  the 
same,  it  shall  be  lawful  for  such  tenant  in  common,  joint  tenant, 
or  other  party  in  interest,  to  apply  by  bill  or  petition  in  equity 
to  the  Court  of  Common  Pleas  of  the  county  in  which  the  lands 
Ijle,  setting  forth  the  right  or  interest  which  such  claimant  has, 
or  claims  to  have  in  said  iron  ore,  coal-mine,  or  other  mineral, 
and  that  the  use,  exercise,  or  existence  of  said  right  is  denied 
by  the  persons  claiming  the  same,  whereupon  the  said  court  shall 
proceed  to  examine,  adjudicate,  and  determine  the  rights  of  the 
several  parties,  in  the  manner  prescribed  in  the  above  recited 
section  (that  is,  as  is  expressly  enacted  according  to  the  course 
of  a  court  of  chancery),  and  all  parties  in  interest  shall  be  made 
parties  to  such  proceeding.  It  is  noticeable  that  this  act  changes 
not  so  much  the  tribunals  in  which  the  controversies  of  which  it 
speaks  may  be  tried,  as  it  does  the  mode  of  trial.  The  contro- 
versies must  be  adjudicated  in  the  manner  prescribed  in  the  Act 
of  1850,  and  that  expressly  enacts  that  the  court  shall  proceed 
"agreeably  to  the  course  of  a  court  of  chancery.'*  What  that 
course  is,  is  well  known.  The  chancellor  adjudicates  not  only 
upon  the  equities  of  the  case,  but  he  determines  the  facts  out  of 
which  the  equities  arise. 

He  may,  indeed,  call  in  the  aid  of  a  jury,  but  their  verdict  is 
not  binding  upon  him  as  it  is  upon  a  court  of  law ;  he  may  dis- 
regard it,  and  decree  in  opposition  to  it.  Trial,  according  to  the 
course  of  a  court  of  chancerv,  then,  is  trial  by  a  single  judge. 
But  if  there  is  any  right  to  which,  more  than  all  others,  the  peo- 
ple of  Pennsylvania  have  clung  with  unrelaxing  grasp,  it  is  that 
of  trial  by  jury.  They  brought  it  with  them  from  the  land  of 
their  fathers.  In  every  constitution  which  has  been  adopted, 
they  have  taken  care  to  secure  it  against  infringement,  and  put 
it  beyond  the  power  of  either  the  executive,  the  legislature,  or 
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the  courts  to  take  it  away  from  any  individual.  In  that  of  1776, 
the  11th  section  of  the  Declaration  of  Rights  was,  *'  that  in  con- 
troversies respecting  properties,  and  in  suits  between  man  and 
man,  the  parties  have  a  right  to  trial  by  jury,'*  which  ought  to 
be  held  sacred,  and  the  plan  or  frame  of  government,  while  giving 
to  the  Supreme  Court  and  the  several  Courts  of  Common  Pleas 
the  powers  of  a  court  of  chancery  as  to  perpetuating  testimony, 
obtaining  evidence,  and  the  care  of  lunatics,  and  such  other 
powers  as  future  Assemblies  might  give,  not  inconsistent  with 
that  constitution,  added  immediately,  "  Trial  by  jury  ^hall  be  as 
heretofore."  The  Constitution  of  1790,  and  the  amended  one 
of  1838,  contain  substantially  the  same  provisions,  though,  if 
possible,  more  emphatically  stated.  Their  language  is,  *'  Trial 
by  jury  shall  be  as  heretofore,  and  the  right  thereof  remain 
inviolate."  What  can  this  mean,  but  that  the  right  of  having  con- 
troverted questions  of  fact  in  common  law  cases  decided  by  a 
jury,  should  be  beyond  the  reach  of  any  department  of  the  gov- 
ernment, whether  it  be  the  legislature,  the  executive,  or  the 
judiciary  ?  This  was  the  right  which  had  always  been  enjoyed 
before,  and  if  the  constitutional  provisions  were  not  intended  to 
protect  that  in  all  its  length  and  breadth,  they  can  mean  nothing. 
It  is  true,  the  legislature  are  authorized  to  vest  in  the  courts 
such  powers  (beyond  those  enumerated),  to  grant  relief  in  equity y 
as  shall  be  found  necessary  (art.  6,  §  6),  but  this  must  be  under- 
stood as  referring  to  powers  in  equity  cases,  in  that  class  of  cases 
of  which  chancery  had  jurisdiction.  Such  an  understanding  is 
necessary  to  make  the  different  parts  of  the  constitution  consist- 
ent with  each  other,  and  to  give  effect  to  all.  It  cannot  mean 
that  the  legislature  may  confer  upon  the  Supreme  Court  and  the 
Courts  of  Common  Pleas  the  power  of  trying,  according  to  the 
course  of  chancery,  any  question  which  has  always  been  triable 
according  to  the  course  of  law  by  a  jury.  If  it  can,  then  an  eject- 
ment founded  solely  on  legal  title,  an  action  of  debt  on  bond,  or 
a  replevin,  or  an  action  of  trespass,  may  be  sent  into  chancery, 
all  contested  facts  in  it  be  decided  by  the  judge,  and  the  inter- 
vention of  a  jury  be  unknown. 

Then,  what  has  become  of  the  constitutional  right  of  the  citi- 
zen ?  Such  a  doctrine  would  startle  the  people  of  this  Common- 
wealth, and  justly,  for  it  would  deprive  them  of  one  of  their  most 
valued  privileges.  No  power  in  our  government  can  take  from 
the  litigant  the  right  to  have  his  case  tried  by  a  jury,  substan- 
tially in  the  mode  and  with  the  same  effect  as  that  which  belonged 
to  jury  trials  in  similar  cases,  when  the  Constitution  of  1776  was 
adopted.  What  is  law  and  what  is  equity,  is  a  judicial  question. 
It  belongs,  therefore,  exclusively  to  the  judiciary.  But,  were  it 
admitted  that  the  legislature  could  authoritatively  convert  a 
legal  right  into  an  equitable  one,  a  court  of  equity  could  not,  as 
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such,  enforce  it.  The  judiciary,  no  more  than  the  legislature, 
can  deny  to  any  litigant  the  right  of  trial  by  jury,  in  a  case 
appropriate  to  such  a  mode  of  trial. 

The  Act  of  1856,  then,  is  applicable  only  to  cases  in  which 
the  rights  of  the  complainants  are  equitable.  It  would  conflict 
with  the  constitution  if  it  had  a  more  extended  application. 

The  defendants  in  this  case  had  a  right  to  a  trial  according  to 
the  rules  of  law.  They  had  a  right  to  have  submitted  to  a  jury 
whether  the  privileges  of  the  complainant  existed  upon  the  lands 
described  in  the  bill,  and  whether  they  had  been  guilty  of  deny- 
ing and  resisting  those  rights,  or  disturbing  the  complainant  in 
the  enjoyment  of  the  same.  Of  this  mode  of  trial  they  could 
not  be  deprived,  and  eve^  the  Act  of  1856  furnishes  no  sufficient 
warrant  for  denying  it  to  them. 

It  follows  that  this  was  not  a  case  of  which  a  court  of  equity 
had  jurisdiction,  and  the  decree  must  therefore  be  reversed. 

With  such  views  of  the  want  of  jurisdiction  in  the  court,  it 
would  be  improper  to  expres^  any  opinion  respecting  the  merits 
of  the  controversy  between  the  parties. 

And  now,  to  wit.  May  8th  1862,  this  cause  having 
been  called  for  argument,  and  having  been  argued 
by  counsel  on  both  sides,  it  is  considered,  ordered, 
and  adjudged  that  the  decree  of  the  Court  of  Com- 
mon Pleas  be  reversed,  and  that  the  bill  of  the  com- 
plainant be  dismissed,  with  costs. 


Heil  verms  Glanding. 

Concurring  Negligence,  Damages  not  recoverable  for, — Mecuure  o/ Dam* 
ages /or  Personal  Injuries. 

1.  One  cannot  recover  damages  for  an  injury  caused  concurrently  by  hb 
own  negligence,  and  the  negligent  or  unskilful  acts  of  the  defendant. 

2.  The  unauthorized  use  of  the  traok  of  a  railroad  is  such  negligence  as  will 
prevent  a  recovery  of  damages  for  any  injury,  not  intentional  or  wanton, 
resulting  therefrom,  to  the  person  so  using  it. 

3.  Hence,  where  in  an  action  for  damages  resulting  from  a  collision  by  coal* 
cars  running  upon  a  railroad  (which  were  in  charge  of  the  defendant^  who 
was  not  in  the  employ  of  the  railroad  company,  but  was  temporarily  conduct- 
ing them),  with  a  truck  of  the  plaintiff  with  which  he  was  carrying  on  a 
trading  business  along  the  line  of  the  railroad,  without  the  authority  of  the 
company  ;  in  consequence  of  which  collision  the  plaintiff  lost  his  foot,  horse 
and  truck,  the  jury  were  instructed,  that  if  the  defendant  was  unlawfully 
upon  the  road,  and  in  consequence  of  his  neglect  and  unskilful  management 
ot  a  train  of  cars,  which  he  had  improperly  taken  in  charge,  the  plaintiff 
might  recover,  without  any  reference  to  the  question  whether  the  plaintiff 
was  unlawfuUv  and  negligently  upon  the  track,  such  instruction  was  error. 

4.  Where  the  court  charged  "  that  there  was  no  certain  rule  by  which  to 
estimate  the  damages  for  the  personal  injury  to  the  plaintiff,  and  that  the  jurr 
will  fix  them  at  such  sum  as  they  think  right  and  proper  under  the  evidenoe,'' 
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it  was  Eieldf  that  the  instruction  should  haye  been  more  precise,  and  that  as 
the  injury  was  not  wilful,  compensation  was  all  that  the  plaintiff  could  claim : 
there  was  no  room  for  vindictive  damages. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  an  action  of  trespass  by  William  Glanding  against 
Henry  Heil,  to  recover  damages  for  injuries  done  to  plaintiff  by 
running  over  him  with  a  train  of  coal  cars,  upon  the  Swatara 
Railroad,  by  reason  of  which  the  amputation  of  his  foot  became 
necessary ;  and  also  for  the  loss  of  a  horse  which  was  killed  at 
the  same  time,  by  the  alleged  misconduct  of  the  defendant. 

The  material  facts  of  the  case  were  these : — The  plaintiff,  jn 
October  1855,  was  driving  his  horse,  with  a  truck-car  loaded 
with  household  goods,  on  the  Swatara  Railroad,  leading  from  the 
town  of  Tremont,  in  Schuylkill  county,  to  its  junction  with  the 
railroad  of  the  Union  Canal  Company,  which  terminates  at  Pine- 
grove.  When  a  few  miles  from  Tremont,  he  was  overtaken  by  a 
train  of  seven  cars  loaded  with  coal,  running  by  gravity,  which 
the  defendant  had  undertaken  to  conduct  to  Pinegrove.  The 
plaintiff,  in  his  effort  to  save  his  horse,  caught  his  foot  between 
the  rails  at  a  switch,  and  had  it  crushed  by  the  passing  coal-cars, 
which  ran  over  and  killed  the  horse. 

The  coal-cars  were  part  of  a  train  which  had  passed  down  the 
road  that  morning,  before  the  plaintiff  started,  and  which  became 
accidentally  detached  from  the  train  in  the  town  of  Tremont. 
Thev  were  run  down  the  road  to  be  placed  below  the  Mine  Hill 
roaa,  and  while  the  cars  were  on  the  main  track,  in  charge  of 
an  employee  of  the  Swatara  Railroad  Company,  the  defendant 
got  on  the  hind  car,  saying  he  wanted  to  go  to  Pinegrove.  The 
brakeman  got  off  the  cars,  put  up  the  brake,  and  the  defendant 
started  with  them. 

There  was  considerable  evidence  as  to  the  right  of  the  plain- 
tiff to  be  on  the  road  with  his  truck,  the  substance  of  which  was, 
although  he  had  notice  from  the  company  not  to  use  the  road,  he 
subsequently  did  use  it,  and  paid  the  company  toll  for  some  of 
the  freight  which  he  hauled  over  it.  There  were  four  errors 
assigned  to  the  admission  and  rejection  of  certain  testimony,  but 
they  jare  not  noticed  in  the  opinion  of  this  court. 

The  plaintiff  requested  the  court  to  charge  the  jury, 

1.  If  Henry  Heil  was  unlawfully  upon  the  road,  and  in  con- 
sequence of  his  neglect  or  unskilful  management  of  the  train  of 
cars  which  he  had  improperly  taken  in  charge,  the  plaintiff,  in 
order  to  save  himself  and  his  horse,  was  forced  to  jump  from 
the  truck  upon  which  he  was  riding,  and  in  his  effort  to  save  his 
property  his  foot  was  caught  between  the  turn-out  and  the  main 
road  in  such  a  manner  as  to  prevent  him  from  extricating  it,  and 
he  was  there  held  until  the  train  in  charge  of  defendant  came 
along  and  crushed  his  leg,  that  defendant  is  liable,  and  the  jury 
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should  find  in  favour  of  the  plaintiff  such  amount  of  damages  as 
will  reasonably  compensate  him  for  his  loss. 

2.  That,  if  the  jury  believe  that  plaintiff  was  suffered  by  the 
railroad  company  to  be  on  their  road  engaged  in  the  business 
of  trucking,  and  that  Heil,  without  right  or  authority,  undertook 
to  run  down  a  coal  train  to  Pinegrove,  and,  for  want  of  skill  in 
managing  said  train,  the  cars  ran  off  and  overtook  plaintiff,  who 
had  just  sprung  from  his  car  to  save  himself  and  horse,  and  in 
that  spring  or  any  reasonable  effort  to  save  his  horse  or  trupk, 
his  foot  became  fastened  so  that  he  could  not  extricate  it,  and 
while  being  so  held  the  train  upon  which  Heil  was  ran  over  plain- 
tiff's foot  and  caused  his  injury,  the  plaintiff  is  entitled  to  recover 
for  the  loss  of  his  foot. 

The  defendant's  counsel  also  requested  the  court  to  charge  the 
jury, 

1.  That,  to  enable  the  plaintiff  in  this  case  to  recover,  there 
must  be  the  concurrence  of  negligence,  or  the  commission  of  an 
unlawful  act  in  Heil,  and  a  reasonable  care  exercised  by  the 
plaintiff  to  avoid  the  injufy ;  and  although  Heil  may  have  under- 
taken to  run  the  cars  down  without  authority,  and  was  incompe- 
tent to  manage  them,  and,  in  the  language  of  the  plaintiff's  wit- 
ness, "the  cars  ran  away  with  him,"  and  ran  over  the  plaintiff's 
foot,  yet,  if  he  saw  Heil  coming,  and  was  warned  by  him  to  get 
out  of  the  way,  or  when  out  of  the  way  went  back  to  save  his 
truck,  he  cannot  recover  for  any  injury  done  to  his  person, 
because,  in  that  case,  he  was  the  author  of  the  accident  to  him- 
self, and  took  the  responsibility  upon  himself. 

2.  If  the  jury  believe  the  account  given  by  Glanding  to 
several  of  the  witnesses,  that  he  had  gotten  off  the  car,  and 
unhitched  his  horse  from  the  car  after  seeing  Heil  coming,  and 
suffered  the  horse  to  stand  untied  or  held,  and  when  the  cars 
approached  upon  which  Heil  was,  went  back  to  the  track  to  get 
his  car  from  the  track,  or  to  start  it  on  the  road,  and  by  that 
means  caught  his  foot  in  the  rails,  and  thereby  causing  the  injury 
to  himself,  he  cannot  recover  for  that  injury  from  Heil ;  neither 
can  he  recover  for  the  horse,  if,  after  having  him  free  from  the 
car,  he  suffered  him  to  run  upon  the  road  in  the  manner  detailed 
by  him.  It  was  his  duty,  after  being  free,  to  keep  himself  and 
horse  from  the  road,  and  he  cannot  make  Heil  pay  for  his  reck- 
less and  imprudent  conduct,  and  especially  after  being  warned 
by  Heil  of  the  danger. 

3.  If  Glanding  was  upon  the  railroad  with  his  horse  and  truck, 
knowing  the  danger,  and  against  the  remonstrance  and  order  of 
the  railroad  company,  who  had  pointed  out  to  him  the  impro- 
priety of  his  travelling  upon  that  road,  and  he  refused  to  desist, 
but  said  he  would  take  the  risk  and  look  out  for  himself,  he  was 
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not  acting  as  a  prudent  man  would  act,  and  was  himself  respon- 
sible for  the  injury  received. 

4.  If  there  was  negligence  in  the  plaintiff  in  unduly  exposing 
himself  after  he  was  warned  of  the  danger,  and  had  notice  of  the 
position  of  Heil,  and  of  his  inability  to  control  the  cars,  he  can- 
not recover,  no  matter  what  may  have  been  the  fault  of  Heil  in 
undertaking  to  run  the  cars  to  Pinegrove  without  the  ability  to 
do  so. 

The  court  below  (Hegins,  P.  J.)  presented  to  the  consideration 
of  the  jury  the  following  questions : 

"  1.  Had  the  defendant  authority  to  take  charge  of  the  cars, 
and  run  them  down  the  road  V*  intimating  that  he  had  not  been  so 
authorized  by  any  one  competent  to  give  him  this  authority. 

''  2.  Had  he  the  requisite  skill,  and  did  he  run  the  cars  with 
ordinary  care  and  prudence,  which  he  was  bound  to  exercise, 
whether  there  with  or  without  authority  ? 

"3.  Had  the  plaintiff  a  right  to  be  on  the  road  ?"  which  ques- 
tion was  submitted  to  the  jury  under  the  evidence.     And 

*'4.  Did  the  plaintiff  act  with  ordinary  precaution  and  pru- 
dence to  avoid  the  accident?"  which  was  also  submitted  as  a 
question  of  fact  for  the  jury. 

The  learned  judge  then  proceeded:  "If  the  jury  believe  that 
both  were  on  the  road  without  right,  then  they  were  both  required 
to  use  ordinary  skill,  care,  and  prudence,  and  so  if  either  was 
using  the  road  without  proper  authority.  If  the  proof  satisfies 
the  jury  that  the  defendant  had  not  the  requisite  knowledge  and 
skill  to  conduct  the  cars,  and  was  guilty  of  negligence  in  not 
putting  down  all  the  brakes,  he  is  bound  to  compensate  the  plain- 
tiff for  his  injury  and  for  the  loss  of  his  horse,  provided  the 
jury  are  also  satisfied  that  the  plaintiff  acted  as  a  prudent,  cau- 
tious man  would  act  under  similar  circumstances.  But,  on  the 
other  hand,  if  he  did  not  use  proper  precaution  and  care  to 
avoid  injury,  he  cannot  recover,  no  matter  whether  the  defendant 
was  incoiopetent  to  conduct  the  cars,  or  was  on  the  road  without 
right  or  not. 

"  If  the  jury  find  for  the  plaintiff,  the  measure  of  damages  for 
the  loss  of  the  horse  is  the  value  of  the  horse,  with  interest,  but 
as  it  is  no  certain  rule  by  which  to  estimate  the  damages  for  his 
personal  injury ;  the  jury  will  fix  them  at  such  sum  as  they 
think  proper  and  right  from  the  evidence." 

The  plaintiff's  points  were  affirmed.  The  points  of  defendant 
were  answered  as  follows  : — 

1.  The  first  was  answered  thus :  "If  the  jury  believe  from  the 
evidence  that  the  defendant  unlawfully  and  without  authority 
undertook  to  run  the  cars  down  the  railroad,  and  was  incompetent 
to  manage  them,  and  the  cars  ran  away  with  him,  and  ran  over 
and  crushed  plaintiff's  foot  and  ankle,  the  plaintiff  would  be 
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entitled  to  recover,  if  the  jury  believe  he  acted  with  and  used 
ordinary  care  and  precaution,  under  the  circumstances,  to  save 
his  property  from  destruction,  even  though  he  saw  Heil  coming, 
and  was  warned  by  him,  and  had  time  to  get  out  of  the  way.'* 

2.  The  second  was  answered  as  follows:  "The  court  refuse 
the  instruction  as  requested ;  but  instruct  the  jury  that  the  plain- 
tiff had  a  right  to  make  a  reasonable  effort  to  save  his  property, 
if  he  used  proper  care  in  doing  so;  but  if  he  was  reckless  and 
imprudent  in  his  efforts,  he  cannot  recover." 

3.  The  third  was  aflSrmed,  with  this  qualification :  "  If  the  jury 
believe  that  the  defendant  was  upon  the  road  lawfully  and  by 
authority,  or  if  without  authority,  ran  the  cars  down  with  proper 
care  ana  skill ;  but  if  he  had  not  the  requisite  skill  to  run  the 
cars,  and  ran  them  without  proper  care,  and  the  plaintiff  was  not 
guilty  of  recklessness  or  want  of  ordinary  care,  the  plaintiff  , 
would  be  entitled  to  recover," 

4.  The  fourth  point  of  defendant  was  aflSrmed  in  terms. 
Under  these  instructions,  there  was  a  verdict  and  judgment  for 

the  plaintiff  for  $1545.  The  defendant  thereupon  sued  out  this 
writ.  The  first  four  errors  assigned  were  to  the  admission  and 
rejection  of  certain  evidence  offered  on  the  trial  of  the  cause. 
The  fifth  and  sixth  errors  were  to  the  affirmance  of  plaintiff's 
points,  and  the  remaining  five  were  to  the  answers  given  to 
defendant's  points,  the  omission  to  present  all  the  facts  to  the 
jury  in  the  general  charge,  and  the  instruction  to  the  jury  in 
regard  to  the  proper  measure  of  damages. 

John  Bannauj  fpr  plaintiff  in  error. 

F.  Wardy  J.  HugheSy  and  Charles  D.  Hipphy  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered,  February  17th  1862,  by 
Strong,  J. — By  the  unqualified  affirmance  of  the  first  and 
second  points  of  the  plaintiff  below,  the  jury  were  in  effect 
instructed  that  there  might  be  a  recovery,  even  though  the 
plaintiff  was  wrongfully  on  the  railroad  when  the  collision  took 
place.  He  had  sustained  damage  in  consequence  of  what  he 
alleged  to  have  been  an  unauthorized  and  negligent  use  of  the 
railroad  of  the  Swatara  Railroad  Company  by  the  defendant ; 
and  he  had  sustained  the  damage  while  he  himself  was  upon  the 
same  railroad,  as  the  evidence  tended  to  prove,  without  right. 
The  collision  which  caused  his  personal  hurt  and  the  destruction 
of  his  property,  was  the  combined  result  of  the  use  of  the  road 
by  himself  and  the  defendant,  and  the  case  was  not  one  of  wanton 
or  intentional  injury.  The  injury  to  the  plaintiff  was  caused  by 
the  negligence,  the  carelessness,  or  unskilfulness  of  the  defend- 
6  Wr.— 32 
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ant,  or  the  plaintiff,  or  of  both.  In  such  a  case  was  it  right  to 
charge  the  jury  that  if  the  defendant  was  unlawfully  upon  the 
road,  and  in  consequence  of  his  neglect  and  unskilful  manage- 
ment of  a  train  of  cars  which  he  had  improperly  taken  in  charge, 
the  plaintiff  was  hurt,  there  could  be  a  recovery,  without  any 
reference  to  the  question  whether  the  plaintiff  was  also  unlaw- 
fully and  negligently  there  ? 

The  general  principle  is,  that  one  who  seeks  to  recover 
damages  for  an  injury  caused  concurrently  by  his  own  negli- 
gence, and  by  the  negligent  or  unskilful  act  of  another,  must 
fail.  Where  there  has  been  mutual  default,  neither  party  can 
recover  damages  from  the  other.  For  this  the  authorities  are 
abundant.  And  it  is  equally  certain  that  the  unauthorized  use 
of  a  railroad  is  negligence.  We  held  it  such  in  Norton  v.  The 
Little  Schuylkill  Railroad  Company,  12  Harris  465.  It  was  so 
held  in  Brooks  v.  The  Buffalo  Railroad  Company,  25  Barb.  600, 
and  such  rulings  are  necessary  for  the  protection  of  the  public. 
The  safety  of  passengers  as  well  as  of  property  demands  it.  The 
carrier  of  both,  as  well  as  the  passenger  and  the  freighter,  must 
be  secured  against  the  use  of  railroads  for  any  other  than  legiti- 
mate purposes,  and  against  the  intrusion  of  all  other  persons 
than  those  whose  right  to  be  upon  the  roads  renders  their  being 
there  not  unexpected.  The  unauthorized  invader  of  a  railroad 
has  no  reason  to  complain  that  persons  passing  upon  it  did  not 
anticipate  his  presence,  where  he  had  no  right  to  be.  If,  there- 
fore, the  plaintiff  Glanding  was  upon  the  railroad  without  autho- 
rity, his  being  there  was  negligence ;  and  it  was  negligence  which 
directly  and  proximately  concurred  with  the  negligence  of  the 
defendant,  in  producing  the  disaster  which  befell  the  plaintiff 
and  his  property. 

It  is  insisted,  however,  that  though  his  unauthorized,  and 
therefore  negligent,  use  of  the  railroad  might  stand  in  the  way 
of  his  bringing  any  suit  against  the  railroad  company,  for  any 
default  of  theirs,  it  was  no  wrong  done  to  Heil,  the  defendant.  It 
is  said  Heil,  having  himself  been  unlawfully  upon  the  road,  had 
no  right  to  call  in  question  61anding*s  right  to  be  there.  This 
argument  cuts  both  ways.  Admitting  that  both  parties  werj 
intruders  on  the  road,  and  that  both  failed  in  duty  to  the  com- 
pany, how  can  Glanding  complain  of  Heil's  unauthorized  use  of 
the  road  any  more  than  Heil  can  complain  of  Glanding's  ?  If  it 
be  said  that  Glanding  could  not  have  anticipated  an  unlawful 
use  of  the  road  by  Heil,  it  may,  with  equal  truth,  be  said  that 
Heil  might  have  presumed  that  Glanding  would  not  be  there 
without  right.  And  why  is  not  the  right  of  Heil  to  sue  Gland- 
ing for  the  destruction  of  his  coal-cars,  just  as  complete  as  is  the 
title  of  the  latter  to  maintain  this  suit  ?    Neither  can  say  to  the 
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Other,  Your  negligence  was  more  a  failure  of  duty  to  me,  than 
mine  was  a  failure  of  duty  to  you. 

But  the  principle  of  the  argument  is  unsound.  The  reason 
why,  in  cases  of  mutual  concurring  negligence,  neither  party 
can  maintain  an  action  against  the  other,  is,  not  that  the  wrong 
of  the  one  is  set  off  against  the  wrong  of  the  other ;  it  is  that 
the  law  cannot  measure  how  much  the  damage  suffered  is  attrib- 
utable to  the  plaintiff's  own  fault.  If  he  were  allowed  to  recover, 
it  might  be  that  he  would  obtain  from  the  other  party  compen- 
sation for  his  own  misconduct.  It  is  obvious,  then,  that  it  can 
make  no  difference  against  whom  his  fault  was  primarily  com- 
mitted. If  he  has  suffered  in  consequence  of  his  own  fault,  the 
law  gives  him  no  remedy. 

Instead,  then,  of  affirming  the  first  and  second  points  of  the 
plaintiff,  the  court  should  have  qualified  their  answer  by  instruct- 
ing the  jury  that  if  he  was  using  the  railroad,  by  running  a 
horse-car  upon  it,  without  lawful  authority,  the  act  was  negli- 
gence, concurrent  with  that  of  the  defendant,  and  that  there 
could  be  no  recovery. 

This  view  of  the  fifth  and  sixth  assignments  of  error,  renders 
it  unnecessary  to  discuss  at  length  the  answer  to  the  points  pro- 
pounded by  the  defendant.  We  see  no  error  in  them  if  Glanding 
was  by  right  running  his  horse-car  on  the  road.  If  he  was  not, 
they  are  immaterial. 

Nor  do  we  discover  error  in  the  admission  and  rejection  of 
evidence. 

As  the  case  is  to  go  back  to  another  trial,  we  think  it  proper 
to  say  that,  when  the  court  undertook  to  charge  upon  the  measure 
of  damages  recoverable,  if  any,  more  precise  instruction  should 
have  been  given.  It  is  true,  as  the  learned  judge  said,  there  is 
no  certain  rule  by  which  to  estimate  the  damages  for  an  injury 
to  the  person,  but  there  are  guides.  In  an  action  on  a  contract 
this  court  has  held  that  a  reference  of  the  jury  to  the  facts  and 
circumstances  of  the  case  would  answer.  The  contract  itself, 
which  was  in  evidence,  was  a  measure.  Not  so  in  an  action  for 
a  tort.  Compensation  was  all  that  the  plaintiff  could,  under  any 
circumstances  of  this  case,  claim.  The  injury  not  having  been 
wilful,  there  was  no  room  for  vindictive  damages.  There  was, 
however,  no  prayer  for  instruction  on  this  point,  and  we  would 
not  reverse  the  judgment  were  there  no  other  misdirection  than 
in  what  was  said  respecting  the  measure  to  be  adopted  by  the 
jury. 

But  for  the  answers  made  to  the  plaintiff's  first  and  second 
points,  there  must  be  a  new  trial. 

Judgment  reversed,  and  a  venire  de  novo  awarded 

Rbad,  J.,  dissented. 
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Littell  versus  The  Scranton  Gas  and  Water  Com- 
pany. 

DissoltUton  of  Foreign  Attachment  does  not  release  Garnishee. — Proof 
of  consideration  for  alleged  Transfer. — Judicial  Sale  of  Stock. 

1.  In  foreign  attachment  where  an  appearance  is  entered  for  the  defendant, 
and  judgment  is  entered  for  the  plaintiff  by  agreement,  the  attachment  is  not 
thereby  dissolved,  but  binds  the  debt  in  the  hands  of  the  garnishees  as  it 
existed  when  the  writ  was  issued. 

2.  A  debt  due  by  a  firm,  the  builders  of  gas  and  water  works,  was  attached 
in  foreign  attachment  in  the  hands  of  the  company  at  the  suit  of  a  firm 
creditor  in  January  1858:  in  February  1859,  the  company,  in  part  payment 
of  the  debt  due  the  contractor,  issued  200  shares  to  S.  B.,  one  or  the  nrm,  and 
200  to  the  firm,  which  the  same  month  were  sold  and  transferred  by  S.  B.  to 
L.,  the  power  of  attorney  for  the  firm  transfer  being  executed  only  by  him : 
in  April  1859,  judgment  was  confessed  in  the  attachment  and  the  stock  levied 
and  sold.  In  September  1859,  the  purchaser  sold  to  J.  B.,  another  of  the  firm, 
to  whom  the  company  issued  a  certificate,  having  had  no  notice  or  knowledge 
of  the  assignment  to  L.  by  S.  B.  In  February  18G0,  L.  produced  the  original 
certificates  and  demanded  a  transfer  to  him,  which  being  refused  he  brought 
his  action  therefor.  Held,  that  under  the  circumstances,  the  sale  under  the 
judgment  by  the  sheriff  was  as  effective  as  if  the  plaintiff  in  the  attachment 
had  proceeded  by  scire  facicts  against  the  garnishees,  under  the  Foreign  Attach- 
ment Law,  and  passea  a  good  title  to  the  purchaser  for  the  stock. 

3.  In  an  action  against  the  company  for  refusing  to  permit  the  transfer, 
it  was  incumbent  on  the  plaintiff,  to  enable  him  to  recover,  to  show  affirma- 
tiyely  that  the  transfer  to  him  was  for  a  yaluable  consideration 

Error  to  the  Common  Pleas  of  Luzerne  county. 

This  was  an  action  on  the  case,  brought  April  10th  1860,  by 
John  C.  Littell  against  The  Scranton  Gas  and  Water  Company, 
to  recover  damages  for  not  transferring  to  him  four  hundred 
shares  of  the  stock  of  the  company,  which  he  claimed  to  hold  by 
assignments  dated  February  14th  and  March  14th  1859,  from 
S.  S.  Battin,  a  member  of  the  firm  of  S.  S.  Battin  &  Co.,  to  whom 
they  had  been  issued  by  the  company. 

The  defence  was  that  the  stock  in  question  had  been  attached 
by  T.  Cornell  &  Co.,  creditors  of  S.  S.  Battin  &  Co.,  in  the  hands 
of  the  company,  January  25th  1868,  judgment  recovered  against 
the  defendants,  an  execution  sued  out,  and  the  stock  (which  then 
stood  on  the  books  of  the  company  in  the  name  of  S.  S.  Battin 
&  Co.)  levied  upon  and  sold  by  the  sheriff  June  28th  1859,  to 
persons  who  demanded  and  received  a  regular  transfer  of  the 
stock  on  the  books  of  the  company. 

The  only  errors  assigned  were  to  the  charge  of  the  court,  under 
which  there  was  a  verdict  and  judgment  for  the  defendants. 

All  the  material  facts  of  the  case  will  be  found  in  the  opinion 
of  this  court. 

Sanderson  and  Willardy  for  plaintiflF  in  error. 
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McOlintock  and  Sherrerdy  for  defendants. 

The  opinion  of  the  court  was  delivered,  May  10th  1862,  by 

Bead,  J. — S.  S.  Battin  &  Co.,  composed  of  Joseph  Battin, 
Sylvester  S.  Battin,  and  John  C  Beardsley,  built  the  works  at 
Scranton  for  the  defendants,  and  thus  became  their  creditors. 
On  the  2d  February  1859,  the  defendants,  in  part  payment  of 
their  debt,  issued  two  hundred  shares  of  their  stock  to  S.  S. 
Battin  &  Co.,  and  on  the  same  day  issued  two  hundred  more 
shares  of  their  stock  to  S.  S.  Battin,  who  receipted  for  the  same 
for  S.  S.  Battin  &  Co.  S.  S.  Battin,  on  the  14th  of  February 
1859,  by  deed,  assigned  the  first  two  hundred  shares  to  the  plain- 
tiff, with  a  power  of  attorney  to  Joseph  A.  Scranton,  Esq.,  to 
transfer  the  same.  This  deed  is  signed  S.  S.  Battin  &  Co.  On 
the  4th  March  1859,  by  a  similar  deed  and  power,  S.  S.  Battin 
assigned  the  second  two  hundred  shares  to  the  plaintiff. 

On  the  25th  January  1858,  T.  Cornell  &  Co.  issued  a  foreign 
attachment  in  debt  against  S.  S.  Battin  &  Co.,  with  clause  of 
summons  to  the  Scranton  Gas  and  Water  Company,  and  others, 
and  the  defendants  in  the  said  attachment  caused  an  appearance 
to  be  entered  for  them,  and  took  defence  to  the  action,  which 
was  so  proceeded  in  that  a  judgment  was  entered,  by  agreement, 
in  favour  of  the  plaintiffs  on  the  9th  of  April  1859,  for  J234.95, 
with  prothonotary's  costs  and  interest.  Upon  this  judgment  a 
fi.  fa.  was  issued  to  August  Term  1859,  No.  166,  and  placed  in 
the  sheriff's  hands  on  the  16th  May,  and  levied  on  the  above 
shares  of  stock  inter  alia,  which  were  sold  on  the  28th  June  to 
T.  F.  Hunt  for  $125,  who,  in  September  1859,  transferred  them 
to  Joseph  Battin,  to  whom  a  certificate  therefor  was  issued  by 
the  gas  and  water  company,  who  had  neither  knowledge  or  notice 
of  the  assignments  to  John  C.  Littell,  mentioned  in  the  statement 
by  the  Reporter.  In  February  1860,  Mr.  Littell,  in  person,  or 
by  attorney,  produced  the  original  certificates  and  assignments 
to  the  secretary  of  the  gas  and  water  company,  and  demanded  a 
transfer  to  him,  which  was  refused,  and  on  the  10th  April  1860 
this  suit  was  commenced  by  the  plaintiff  against  the  defendants 
to  recover  damages  for  the  non-transfer  to  him  of  the  said  four 
hundred  shares  of  stock. 

Upon  this  statement  of  facts  appearing  upon  the  trial  of  the 
cause,  it  appears  to  resolve  itself  into  a  question  of  law  upon  a 
fair  construction  of  that  portion  of  the  Act  of  the  13th  June 
1836,  relating  to  foreign  attachments.  The  64th  section  of  this 
act  introduced  a  new  provision  for  the  benefit  of  a  defendant  in 
a  foreign  attachment,  by  which  he  was  allowed  to  cause  an 
appearance  to  be  enterea  for  him,  and  to  take  defence  to  the 
action,  in  which  case  the  action  should  proceed  as  if  commenced 
by  a  summons ;  but  the  attachment  shall  nevertheless  continue  to 
bind  the  estate  or  effects  attached,  as  in  other  cases,  unless  judg- 
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ment  be  rendered  for  the  defendant  in  such  attachment ;  and  if 
judgment  be  rendered  for  the  plaintiff,  such  judgment  shall  have 
the  like  force  and  effect  as  in  case  of  a  suit  commenced  bj  sum- 
mons. 

In  speaking  of  this  clause,  the  revisers  say :  "  We  have  also 
provided  a  method  in  which  the  claim  of  a  plaintiff  may  be  tried 
"without  dissolving  the  attachment."  And  in  further  reference 
to  this  section,  which  was  the  66th  in  their  bill,  the  revisers  say : 
"  The  provision  of  this  section  is  entirely  new  to  our  practice ; 
but  we  think  it  is  not  objectionable  in  principle,  while  in  some 
instances  it  may  be  the  means  of  preventing  injustice.  We  have 
reason  to  believe  that  cases  have  occurred  of  a  defendant  in  a 
foreign  attachment  being  unable  to  find  the  bail  required,  and 
therefore,  although  he  had  a  substantial  defence  to  the  claim  or 
a  part  of  it,  he  was  not  allowed  by  the  existing  law  to  offer  any 
defence.  If  the  section  should  be  adopted  by  the  legislature,  it 
will  give  such  a  defendant  the  opportunity  of  making  a  defence 
upon  the  merits,  without  depriving  the  plaintiff  of  his  lien  upon 
the  goods  or  estate  attached." 

The  foreign  attachment,  therefore,  not  being  dissolved  by  the 
proceedings  against  the  defendants  but  ending  in  a  judgment  in 
favour  of  the  plaintiffs,  bound  the  debt  due  by  the  Scranton  Gas 
and  Water  Company  to  S.  S.  Battin  &  Co.,  and  of  course  the 
four  hundred  shares  substituted  in  part  discharge  of  the  same, 
and  if  the  plaintiffs  had  proceeded  according  to  the  proviso 
of  the  section,  by  scire  facias  against  the  garnishee,  there  can 
be  no  doubt  that  a  sale  under  this  form  of  proceeding  would 
have  vested  a  good  title  to  these  shares  in  the  purchaser  at 
sheriff's  sale.  The  question  then  is,  under  the  circumstances  of 
this  case,  whether  the  sale  under  the  judgment  against  the  de- 
fendants has  not  substantially  produced  the  same  result.  The 
defendants  cannot  complain,  for  as  to  them  the  sale  is  a  valid 
one,  nor  do  the  garnishees  who  were  bound  by  the  attachment, 
for  the  same  result  would  have  taken  place  on  the  scire  facias,  to 
which  they  could  have  interposed  no  available  defence,  and  under 
the  equity  of  Crawford  v,  Barry,  1  Binn.  481,  there  could  be  no 
valid  reason  on  their  part  to  interpose  to  prevent  the  sale  by  the 
sheriff  of  stock,  the  property  of  the  defendants,  and  as  such 
bound  by  the  foreign  attachment  to  which  all  transfers,  even  for 
a  valuable  consideration,  were  subordinated.  Besides,  these 
shares  were  purchased  finally  by  one  of  the  defendants,  to  whom 
the  certificate  was  issued  directly,  who,  in  case  they  had  been 
improperly  transferred  to  a  bond  fide  purchaser,  would  be  the 
proper  party,  with,  perhaps,  the  other  defendants,  to  respond  to 
him  in  damages  for  the  loss  of  his  stock  by  the  defendants. 

We  are,  therefore,  disposed  in  this  case  to  place  the  sheriff's 
sale  on  the  same  footing  as  if  it  had  been  made  under  a  scire 
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fcunas  against  the  garnishees,  which  could  only  have  resulted  in 
the  same  way  after  a  short  delay.  Under  the  cases  of  The  United 
States  V.  Vaughan,  3  Binn.  394,  and  Commonwealth  v.  Wat- 
mough,  6  Whart.  117,  the  transfer  to  John  C.  Littell  should  have 
been  affirmatively  proved  to  have  been  for  a  valuable  considera- 
tion,-and  upon  examining  the  evidence  I  do  not  find  any  such 
clear  proof;  the  witness  who  was  present  and  witnessed  the  exe- 
cution of  these  writings,  expressly  saying,  "  I  don't  know  of  any 
consideration  for  the  transfer."  Besides,  this  stock  was  sold  on 
the  20th  June  1859  to  T.  F.  Hunt,  who,  in  September  of  the 
same  year,  assigned  the  same  to  Joseph  Battin,  an  original  de- 
fendant and  member  of  the  firm ;  and  no  notice  of  the  assignment 
to  Littell  was  ever  given  to  the  company  or  any  one  else,  so  far 
as  is  disclosed  by  the  evidence,  before  February  1860,  when  a 
demand  was  made  on  his  behalf  for  a  transfer  of  the  shares  to 
him. 

For  these  reasons,  therefore,  we  think  the  plaintifi*  was  not 
entitled  to  recover,  and  that  the  court  below  were  right  in  enter- 
ing judgment  for  the  defendants. 

Judgment  affirmed. 


Sutter  et  al.  vers^is  The  Trustees  of  tlie  First  Re-      ^"sm 
formed  Dutch  Church.  1 48  sos 
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Religious  Congregations. — Right  of  Majority  to  regulate  Church  Mat-       ^  ^^1 
terz. — How  far  restrained  hy  Form  of  Church  Government.  """^ 

1.  A  majority  of  a  charch  congregation  may  direct  and  control  in  church 
matters  consistently  with  the  particular  and  general  laws  of  the  organism  or 
denomination  to  which  it  belongs,  but  not  in  violation  of  them. 

2.  Where  a  congregation  of  one  denomination  forms  a  union  with  another, 
belondng  to  a  different  denomination,  which  had  an  established  form  of 
church  government,  that  congregation  is  bound  by  the  rules  of  the  denomina- 
tion  which  it  has  joined,  and  cannot  afterwards  secede  therefrom  by  a  vote 
of  the  majority  of  its  members. 

Appeal  from  the  Common  Pleas  of  Philadelphia. 

These  were  appeals  by  the  Trustees  of  the  First  Reformed 
Dutch  Church  of  the  city  and  vicinity  of  Philadelphia,  from  the 
decree  of  the  court  below,  on  bills  in  equity  filed  therein  by 
Charles  J.  Sutter,  Louis  C.  Voute,  Charles  Harkness,  William 
Rorer,  Henry  A.  Bower,  G.  N.  Williamson,  Cornelius  B.  Sellers, 
WiUiam  C.  Ludwig,  John  F.  GraefF,  David  P.  Moore,  Charles  E. 
Moore,  and  Stewart  Wilson,  against  the  Trustees  of  the  First 
Reformed  Dutch  Church  of  the  city  and  vicinity  of  Philadel- 
phia— Christian  E.  Spangler,  Henry  Apple,  Sr.,  Samuel  L.  Davis, 
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Jacob  Miles,  CoflSn  Colket,  Charles  Miller,  Samuel  H,  Davis, 
Samuel  Battin,  David  Knight,  and  L.  S.  Hacker. 

The  first  bill  was  filed  in  December  1860,  and  set  forth  their 
position  as  pew-holders  and  oflScers  of  the  First  Reformed  Dutch 
Church  of  the  city  and  vicinity  of  Philadelphia ;  their  duties  as 
oflScers  under  the  doctrines  and  discipline  of  that  denoniination 
of  Christians;  the  incorporation  of  the  congregation  in  1810,  as 
the  Evangelical  Reformed  Congregation  of  Phihidelphia,  with 
profert  of  their  charter ;  the  purposes  of  their  organization  with 
irespect  to  doctrine ;  their  independence  of  other  organizations 
of  the  same  denomination ;  their  subsequent  union  with  the  Low 
Dutch  Reformed  Church,  in  1813 ;  the  alteration  of  their  corpo- 
rate name,  November  13th  1815 ;  the  erection  of  a  church  edifice 
in  Crown  street  north  of  Race,  with  parsonage  and  burial-ground, 
at  the  expense  of  the  congregation ;  the  desire  of  the  complain- 
ants to  remain  in  connection  with  the  Reformed  Dutch  Church, 
and  to  conform  to  its  teachings.  And  then  averred  that  certain 
of  the  pew-holders  and  trustees  were  seeking  to  introduce  doc- 
trines and  practices  not  consistent  with  the  standards  and  prac- 
tices of  the  denomination,  as  stipulated  at  the  organization ; 
that,  in  pursuance  of  this  intent,  a  meeting  of  the  congregation 
had  been  called  on  the  22d  of  November  1860,  for  the  purpose 
of  considering  the  propriety  of  dissolving  the  connection  with 
the  Low  Dutch  Reformed  Church,  which,  unless  restrained  by 
the  court,  the  meeting  so  called  by  the  trustees,  purposes  and 
intends  to  do.  That,  in  1854,  the  congregation  made  sale  of 
their  Crown  street  property,  and  expended  the  proceeds  of  sale 
in  building  a  new  edifice  at  Seventh  and  Spring  Garden  streets, 
and  that  it  is  the  purpose  of  the  defendants  and  others  to  obtain 
possession  of  the  said  edifice  and  property,  and  employ  the  same 
for  religious  uses  not  consistent  with  the  doctrine  and  discipline 
of  the  Keformed  Dutch  Church,  or  in  subordination  to  its  sys- 
tem of  government,  thereby  excluding  complainants,  and  others 
who  agree  with  them,  from  enjoying  their  rights  as  pew-holders 
and  worshippers.  That  the  design  of  the  defendants  is  to  render 
the  church  independent  of  any  denomination,  and  place  in  it  a 
pastor  who  does  not  hold  or  teach  the  doctrines  of  the  Reformed 
Dutch  Church,  and  who  was  not  called  in  accordance  with  the 
usages  and  practices  of  the  church  since  1813,  &c.,  &c.  And 
praying  for  an  injunction  to  restrain  the  trustees  and  other  par- 
ties defendant,  from  all  proceedings  for  the  separation  of  the 
church  organization  from  the  denomination  with  which  it  has 
been  united,  and  from  using  the  estates  and  eflfects  of  the  corpora- 
tion in  the  manner  threatened  and  complained  of. 

This  bill  was  demurred  to  ;  after  argument,  it  was  amended  by 
complainants,  then  answered  by  respondents,  and  aflfidavits  taken 
for  both  parties. 
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The  second  bill  was  filed  February  12th  1861,  by  same  com- 
plainants against  the  same  defendants,  to  whom  were  added 
Edwin  Booth,  Abraham  Kline,  and  John  Linton,  and  set  forth 
substantially  the  same  case,  with  the  additional  facts  that  the 
meeting  of  the  congregation  which  had  been  called  by  the 
trustees,  as  stated  in  the  former  bill,  had  been  held,  and  ad- 
journed until  the  7th  of  February  1861,  when,  without  notice 
from  the  pulpit,  a  vote  of  the  congregation  was  taken,  and  a 
preamble  and  resolutions,  dissolving  their  connection  with  the 
Dutch  Reformed  Church,  and  Vestoring  the  congregation  to  the 
position  which  it  occupied  before  its  connection  with  said  church, 
were  passed  by  a  vote  of  seventy-five  to  sixty,  only  one  hundred 
and  thirty-five  out  of  the  one  hundred  and  sixty-six  members  of 
the  congregation  being  present,  and  many  of  those  voting  in  the 
affirmative  not  being  lawfully  entitled  to  vote.  That,  by  this 
action,  the  church  consistory  was  illegally  sought  to  be  dissolved 
and  the  elders  illegally  removed. 

The  bill  then  proceeded  to  charge  that  the  defendants  wei*e 
about  to  invite,  without  proper  warrant,  to  the  pulpit  a  minister 
differing  radically  in  doctrinal  views  of  faith  and  practice  from 
those  who,  by  the  charter,  have  a  right  to  occupy  the  pulpit,  &c., 
and  praying  the  court  to  decree  the  action  of  the  meeting  of  Feb- 
ruary 7th  1861  illegal  and  void;  ascertain  and  define  the  qualifi- 
cation of  voters  at  church  meetings,  and  decree  that  an  affirmative 
vote  of  lawful  voters  can  alone  dissolve  the  connection  with  the 
Reformed  Church ;  ascertain  and  define  the  relative  duties  of  the 
consistory  and  trustees,  restrain  the  latter  from  supplying  the 
pulpit  of  the  church,  and  enforce  said  decrees  by  injunction. 

This  bill  was  answered  by  the  respondents,  and  testimony  taken 
by  both  parties,  all  which  appear  sufficiently  in  the  opinion  of 
this  court.  Special  injunctions  were  granted  by  the  court  below ; 
and,  on  final  hearing,  decrees  were  made  enjoining  the  defend- 
ants, and  each  of  them,  as  prayed  for  by  complainants. 

The  case  was  then  removed  to  this  court  by  respondents, 
where  the  errors  assigned  were : — 

1.  The  making  the  decrees  above  mentioned ;  and 

2.  The  refusal  of  the  court  below  to  dismiss  complainants*  bill. 

The  cases  were  argued  together,  at  great  length,  by  M,  Eussell 
Thayer  (with  whom  was  Garrick  Mallery\  for  appellants,  and 
by  Theo.  CuyleVy  for  appellees.  The  material  facts  of  the  case,  as 
disclosed  by  the  testimony,  and  the  prominent  arguments  of  the 
counsel  by  whom  it  was  argued,  will  be  found  in  the  opinion  of 
this  court  which  was  delivered,  May  10th  1862,  by 

LoWRiB,  C.  J. — It  was  in  1809,  that  a  colony  from  the  German 
Reformed  Congregation  of  Philadelphia  united  together  to  or- 
ganize the  church  now  called  the  First  Reformed  Dutch  Church 
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of  Philadelphia.  On  the  15th  January  1810,  they  obtained  a  char- 
ter of  incorporation  under  the  general  law,  and  hj  the  name  of 
the  Evangelical  Reformed  Congregation  of  Philadelphia,  and  cer- 
tain rules  and  regulations,  called  also  Fundamental  Articles,  were 
made  part  of  their  charter  by  reference.  As  yet  they  had  formed 
no  connection  with  any  general  ecclesiastical  organization,  but 
they  evidently  had  and  retained  the  intention  to  form  one,  for 
they  reserve  the  right  in  their  charter,  which  declares  that 
nothing  in  it  shall  "  hinder  the  said  congregation  from  uniting 
with  any  other  Christian  denomination,  whenever  it  shall  appear 
to  a  majority  of  the  members  to  be  to  their  advantage." 

This  intention  we  find  retained  at  the  date  of  18th  December 
1811,  and  expressed  at  a  congregational  meeting  then  held,  by 
the  unanimous  adoption  of  the  form  of  government  of  the  Pres- 
byterian Church,  which  includes  a  general  organization  and  gov- 
ernment of  presbyteries  (or  classia,  as  the  Germans  and  French  are 
apt  to  call  them),  and  by  assigning  as  reasons  that,  though  it  was  not 
best  "  at  this  time*'  to  form  such  an  actual  union  with  any  church, 
yet  that  to  stand  apart  would  be  to  establish  a  new  religious  sect 
or  party,  which  ''  would  be  imprudent  and  unscriptural,*'  and  that 
their  forefathers  were  Presbyterians,  and  that  there  was  no  import- 
ant difference  between  the  Presbyterian  form  of  government  and 
that  of  the  Reformed  Dutch  Church,  which  had  been  adopted  by 
German  Reformed  Churches  in  this  country. 

Besides  this,  it  is  evidently  retained  in  the  Fundamental 
Articles,  for  a  pastor  is  required  to  be  of  "  the  Reformed  or 
Presbyterian  denomination,  regularly  ordained."  In  the  eccle- 
siastical language  of  the  Germans  and  their  descendants,  the 
Reformed  are  the  Calvinists,  or  those  who  adopt  the  Presbyte- 
rian discipline,  as  distinguishable  from  the  Lutherans,  and  there- 
fore here  Reformed  and  Presbyterian  are  used  as  equivalent  and 
mutually  explanatory  terms.  It  is  not  some  one  of  the  reformed 
denominations  that  they  show  their  intention  to  unite  with,  for 
that  would  distinguish  their  purpose  only  as  against  the  Roman 
Catholics.  But  it  is  the  "  Reformed  Denomination"  which  they 
evidently  regard  as  one  in  substance,  though  existing  in  separate 
organisms. 

The  intention  was  carried  out  by  a  congregational  meeting, 
held  14th  April  1813,  when  it  was  unanimously  resolved  to 
rescind  their  resolution  of  1811,  adopting  the  Presbyterian  dis- 
cipline, and  to  connect  themselves  with  the  Synod  of  the  Re- 
formed Dutch  Church,  through  the  classis  of  New  Brunswick, 
and  they  did  then  actually  consummate  the  union.  This  of 
course  gave  them  a  complete  form  of  church  order,  without  any 
legislation  of  their  own.  All  that  had  been  done  before  was 
simply  provisional.  This  act  of  union  was  the  completion  of  the  • 
process  of  organization,  in  accordance  with  their  original  and 
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continued  purpose.  It  set  aside  all  inconsistent  and  merely  pro- 
visional legislation  or  regulation  that  had  taken  place  before, 
and  the  charter  expressly  allows  this.  And  in  pursuance  of  their 
new  duties  in  the  union,  the  congregation  proceeded  to  organize 
its  spiritual  management,  in  accordance  with  the  constitution  of 
the  Reformed  Dutch  Church,  and  have  acted  under  it  and  in  that 
connection  ever  since,  until  this  diflSculty  began  in  1860;  all 
their  pastors  having  been  installed  by  the  classis,  and  having 
pledged  themselves  to  adherence  to  the  symbols  of  the  Reformed 
Dutch  Church.  And  so  soon  as  the  union  was  formed,  the  con- 
gregation took  immediate  steps  to  have  its  charter  changed,  so 
that  its  name  might  be  brought  into  conformity  with  its  new 
connection.  The  alteration  was  fully  effected  on  the  13th  No- 
vember 1815,  and  their  name  ever  since  has  been  the  First 
Reformed  Dutch  Church  of  Philadelphia. 

But  now  we  come  to  the  origin  of  this  controversy.  On  the 
4th  October  1860,  the  congregation  convened  to  elect  a  new 
pastor,  and  forty-five  out  of  seventy-two  votes  were  cast  for  the 
Rev.  George  W.  Smiley.  He  was  not  a  minister  of  the  Reformed 
Dutch  Church,  but  appears  to  have  been  pastor  of  an  Independ- 
ent Methodist  Church  in  Louisville,  Kentucky.  A  call  for  his 
services  was  regularly  made,  and,  according  to  the  constitution 
of  the  church,  was  sent  to  the  classis  that  it  might  approve  the 
call,  and  instal  the  proposed  pastor,  if  it  should  see  the  way 
clear  for  so  doing.  The  classis  met  on  the  13th  November  1860, 
for  the  special  purpose,  and  Mr.  Smiley  did  not  appear,  and  on 
consideration  of  the  matter,  the  classis  resolved,  "  In  view  of  the 
facts  in  the  case,  viz.,  the  rejection  of  certain  doctrines  of  the 
church,  before  the  committee,  by  Mr.  Smiley  (a  standing  com- 
mittee during  the  intervals  of  meetings  of  the  classis),  and  his 
refusal  to  appear  before  the  classis  for  examination,  your  com- 
mittee recommend  that  the  classis  declare  the  election  of  George 
W.  Smiley  null  and  void,  and  direct  the  consistory  to  proceed  to 
call  a  pastor,  in  accordance  with  the  rules  and  constitution  of 
the  Reformed  Dutch  Church,  as  though  no  call  had  been  made 
upon  the  Rev.  George  W.  Smiley."  This  was  unanimously 
adopted  by  the  classis. 

And  here  commences  the  disorder.  The  meeting  of  the  classis 
was  in  this  church,  and  during  the  closing  prayer  that  followed 
the  decision,  "  a  large  number  of  those  present,  of  both  sexes, 
manifested  their  disapprobation  of  the  proceedings  by  arising  to 
their  feet,  passing  out,  and  engaging  in  audible  conversation." 
Then  the  dissenters  from  the  above  decision  immediately  called 
a  congregational  meeting,  to  assemble  on  the  22d  November 
1860,  for  the  purpose  of  dissolving  the  connection  with  the 
Reformed  Dutch  Church ;  and  it  was  to  prevent  this  that  the 
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first  bill  was  filed.  But  we  need  not  stop  here,  as  the  proceed- 
ings went  on,  and  a  second  bill  was  filed  to  cover  them  all. 

The  meeting  was  adjourned,  from  time  to  time,  on  account,  it 
is  said,  of  the  proceedings  in  court,  until  the  7th  February  1861, 
when,  out  of  its  one  hundred  and  sixty-six  members  entitled  to 
vote,  seventy-five  voted  for,  and  sixty  against  the  dissolution  of 
the  connection  with  the  Reformed  Dutch  Church,  and  parsed 
resolutions  for  that  purpose.  It  is  not  very  important  to  this 
case,  but  it  is  a  good  illustration  of  the  ordinary  operation  of 
partisan  strifes,  to  notice  the  efibrts  used  by  one  party  to  secure 
its  majority.  We  have  no  information  about  the  other.  The 
majority  of  the  trustees  were  in  favour  of  dissolving  the  union, 
and  after  the  difficulty  began  to  develop  itself,  they  allowed 
several  pew-holders  to  divide  their  sittings,  so  as  to  admit  others 
into  membership  who  wxMild  vote  with  them.  Several  also  voted 
with  them  who  had  ceased  to  attend  the  church,  and  had  no  con- 
nection with  it  other  than  owning  pews  which  they  had  not  been 
able  to  sell.  The  majority  also  employed  a  carriage  and  several 
committees  to  bring  voters,  taking  care  that  no  undue  influences 
should  be  brought  to  bear  on  them  by  the  way.  By  the  resolu- 
tions then  adopted,  the  majority  put  themselves  back  upon  the 
Fundamental  Articles  of  8th  January  1810,  and  the  charter 
granted  15th  January  1810. 

Now  the  sum  of  all  this  detail  is  this:  that  in  1809  and 
1810,  this  congregation  was  organized,  not  as  an  independent 
church,  but  with  the  purpose  of  becoming  a  part  of  some  Re- 
formed or  Presbyterian  denomination,  or  general  organization 
thereafter ;  that  in  April  1813,  it  did  thus  complete  its  organiza- 
tion by  becoming  a  member  of  the  Reformed  Dutch  Church,  by 
a  unanimous  vote,  and  has  remained  so  ever  since ;  that  in  1860 
it  called  a  pastor  that  did  not  belong  to  their  church,  and  whom 
the  proper  authorities  refused  to  admit  as  a  minister ;  and  that 
because  of  this  they  have  attempted,  by  a  majority  of  the  votes 
of  a  congregational  meeting,  to  secede  from  the  general  body,  and 
carry  with  them  the  common  property,  without  any  regard  to 
the  wishes  of  the  minority. 

We  have  said  nothing  about  the  reasons  why  the  classis  re- 
fused to  admit  a  strange  minister  into  their  denomination  as  a 
minister,  because  it  is  everywhere  admitted  that  their  reasons, 
so  far  as  they  are  theological,  are  not  to  be  reviewed  by  us. 
Moreover,  we  do  not  see  that  the  classis  needed  to  give  or  to 
have  any  reasons  for  refusing  such  an  admission.  If  they  should 
refuse  to  instal,  or  should  oust  one  of  their  own  regular  ministers 
for  not  believing  some  special  doctrine  on  which  the  church  had 
always  allowed  ministers  to  differ,  without  suffering  in  their 
ministerial  standing,  this  would  bring  up  the  principle  of  Gor- 
ham's  Case,  in  England,  and  might  yequire  us  to  investigate  the 
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fact  of  such  allowed  difference,  in  order  to  prevent  a  sudden  and  / 

arbitrary  change  from  operati«^njustly.  Nothing  of  that  kind  ^^^  / 
is  here.  The  congregation  called  a  strange  minister,  subject  to  /  / 
the  approbation  of  the  classis ;  for  in  no  other  way  could  such  a 
call  be  orderly.  The  call  was  null,  or  only  inchoate  until  he 
should  be  admitted  into  the  classis.  He  was  not  admitted,  and 
therefore  the  majority  attempted  a  secession.  There  is  no 
theology  in  the  question  raised  on  such  a  fact.  And  whether 
the  majority  had  a  right  to  pass  an  act  of  secession  or  not, 
involves  no  question  of  theology. 

We  have  simply  the  question  whether  the  act  of  secession  was 
a  regular  exercise  of  lawful  authority.  If  it  was,  very  many 
must  be  taken  by  surprise.  There  are  only  two  or  three  of  the 
original  members  left,  and  they  voted  for  the  connection  that  has 
always  since  existed.  Every  other  member  joined  the  congrega- 
tion recognising  it  as  a  portion  of  the  Reformed  Dutch  Church, 
and  knowing  it  therefore  to  be  subject  to  the  laws  and  constitu- 
tion of  that  church.  There,  then,  we  are  to  find  the. standard  by 
which  we  are  to  judge  this  act  of  secession.  And  if  the  church 
is  to  be  free,  we  can  judge  it  by  no  other.  If  the  state  imposes 
law  upon  it  for  its  internal  relations,  beyond  which  it  is  necessary 
for  the  order  and  security  of  the  state,  then  it  is  not  free.  Of 
course  this  does  not  admit  that  any  church  may  arbitrarily  or 
fraudulently  abuse  or  set  aside  its  own  laws  to  the  injury  of  any 
one,  and  without  any  chance  of  civil  redress. 

But  we  need  not  enlarge  upon  this,  for  no  one  pretends  that 
this  secession  is  not  a  violation  of  the  constitution  of  the  Re- 
formed Dutch  Church,  unless  this  congregation  had  a  right  of 
secession,  reserved  by  implication  from  the  circumstances  of  the 
union,  or  allowed  by  law  as  growing  out  of  these  circumstances. 

Now  let  it  not  be  supposed  that  there  is  any  practical  analogy 
between  such  a  secession  and  that  of  our  American  Revolution, 
or  that  which  the  Southern  States  are  now  attempting  to  esta- 
blish ;  or  that  anything  we  may  say  can  have  any  reference  to 
these.  All  such  secessions  profess  to  rise  above  civil  law,  and  to 
be  themselves  acts  of  the  law-making  power,  and  become  in  fact 
so,  when  the  portion  that  is  left  has  no  power  adequate  to  prevent 
the  consummation  of  the  act. 

But  this  act  of  secession  is  made  under  authorittfy  under  civil 
law,  is  not  to  be  suppressed  by  the  power  of  the  other  party,  and 
the  state  is  appealed  to  to  correct  what  is  wrong  in  it.  Here, 
therefore,  the  appeal  is  not  to  the  vague  generalities  of  natural 
law,  unless  it  may  be  where  positive  law  fails  to  furnish  us  a 
guide.  The  state  not  having  itself  instituted  any  positive  law 
for  the  case,  we  must  resort  to  the  laws  to  which  the  parties  have 
always  heretofore  submitted,  and  which  were  of  their  own  adop- 
tion.    Do  we  find  in  that  any  right  of  secession  ? 


Digitized  by  VjOOQIC 


510  SUPREME  COURT  IPhiladelpAia 

[Sutter  et  al  v.  Trustees  First  Reformed  Dutch  Church.] 

It  is  supposed  to  be  involved  in  the  fact  that  from  1809  to 
1813  this  congregation  was  independent  of  the  Reformed  Dutch 
Church  ;  that  during  that  period  it  bought  the  lot  and  built  the 
house  which  were  the  predecessors  of  the  present  ones,  and  the 
proceeds  of  the  sale  of  which  helped  to  buy  and  build  the  present 
ones,  and  therefore  the  secession  involves  no  diversion  of  the  pro- 
perty from  its  original  purposes,  unless  the  original  doctrines 
have  been  abandoned.  But  we  have  shown  that  one  of  the 
original  purposes  of  the  congregation  was  to  form  just  such  a 
connection  as  this  which  is  now  attempted  to  be  violated,  and 
that  it  was  formed  and  maintained  for  over  forty-five  years,  and 
that  every  member  of  the  congregation  joined  on  the  faith  that 
the  law  instituted  by  that  act  of  union  was  the  law  of  this  con- 
gregation in  common  with  others.  It  follows,  therefore,  that  the 
secession  is  a  violation  of  that  law,  unless  we  can  find  some  other 
authority  for  it  that  is  superior  to  that  law,  or  provides  a  mode 
by  which  the  congregation  may  set  it  aside.  In  tracing  associate 
succession,  we  do  not  regard  principles  merely,  but  also  regularity 
of  form  and  action. 

It  is  supposed  that  because  in  the  charter  the  right  is  reserved 
in  a  majority  to  make  such  a  connection,  a  majority  may  dissolve 
it.  But  we  do  not  see  it  so.  According  to  the  mere  terms  used, 
that  article  was  fulfilled,  and  the  right  exhausted  by  the  exercise 
of  it  in  the  act  of  union,  and  we  do  not  see  how  it  can  be  implied 
that  it  was  to  extend  further.  Surely  no  respectable  denomi- 
nation would  accept  and  foster  congregations  who  would  reserve  a 
right  to  separate  from  it  at  their  pleasure.  This  they  would  regard 
as  no  better  than  Congregationalism.  One  of  the  highest  benefits 
which  they  regard  as  belonging  to  permanent  unions  is,  that  all 
congregations  thus  united  take  a  greater  interest  in  each  other, 
and  the  general  authority  takes  an  interest  in  all,  and  is  able  to 
prevent  such  unseemly  strifes  as  this  one.  And  no  doubt  another 
reason  is,  that,  apart  from  the  religious  duty  of  union,  there  is 
real  value  to  society  in  securing  a  large  unity  of  opinion  in  re- 
ligious and  moral  principles,  and  in  preventing,  as  much  as 
possible,  that  sort  of  rivalry  of  opinion  and  anarchy  of  principles 
that  weakens  the  social  bond,  and  endangers  the  unity  of  the 
state  or  nation.     But  we  mean  not  to  judge  their  actions. 

It  can  hardly  be  supposed  that  this  right  of  secession  of  the 
congregation  from  its  denomination  depends  upon  a  congrega- 
tional majority,  as  such  majorities  are  very  apt  to  be  wrong, 
especially  on  exciting  occasions,  and  the  fact  of  majority  proves 
rather  power  than  right.  Many  nations  have  been  ruined  by 
majorities,  and  the  minorities,  though  right,  had  to  share  in  the 
ruin.  Yet  in  the  constitution  and  regulation  of  civil  govern- 
ments, we  can  have  no  better  practical  rule  than  that  of  majori- 
ties.    And  where  questions  are  thus  decided  without  agitation  or 
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excitement,  or  the  misleading  influence  of  self-interest,  they  are 
usnallj  decided  rightly,  because  in  adaptation  to  social  needs, 
and  in  accordance  with  circumstances.  And  if  they  are  wrongly 
decided,  there  is  no  superior  civil  authority  that  can  correct 
them. 

But  in  the  case  of  all  societies  and  bodies  that  are  subordinate 
to  the  state,  they  are  all  under  law^  and .  the  state  may  have 
authorities  that  can  control  even  majorities,  and  hold  them  to  the 
observance  of  law.  It  is  weak  if  it  has  not.  Without  this, 
selfishness  and  party  spirit  and  caprice  would  rule  in  all  such 
bodies,  and  would  so  often  do  injustice  that  all  subordinate  asso- 
ciations would  be  abandoned,  by  the  wise  and  prudent,  and  by 
the  lovers  of  quiet  and  order.  People  join  such  associations  for 
the  sake  of  their  benefits,  and  from  faith  that  they  will  be  con- 
ducted according  to  known  principles,  and  not  by  mere  whims 
of  majorities.  It  is  therefore  of  no  sort  of  importance  what  may 
be  the  majority  in  such  matters,  it  cannot  weigh  a  feather  against 
well-known  law  in  affecting  the  rights  of  the  minority.  Before 
civil  authority  the  question  is,  not  which  party  has  the  majority, 
but  which  is  right  according  to  the  law  by  which  the  body  has 
hitherto  consented  to  be  governed. 

Even  states  have  to  submit  to  an  analogous  rule  in  both  their 
internal  and  external  relations,  but  especially  the  latter.  Not 
that  there  is  any  civil  authority  to  control  and  judge  them,  but 
because  surrounding  states,  and  the  world,  and  God,  control  and 
judge  them.  No  degree  of  majority  or  unanimity  can  save  them 
from  such  responsibility.  To  right,  and  duty,  and  good  order, 
and  respect  for  the  right  of  others,  even  majorities  must  conform, 
or  take  the  penalty ;  it  is  because  they  know  this  th^t  the  selfish 
ness  and  wrong  and  disorder  of  majorities  is  not  more  prevalent 
than  it  is. 

Those  congregations  which  are  united  together  in  constituting 
a  large  denomination,  besides  feeling  such  a  union  to  be  a  duty, 
think  they  are  in  some  measure  secured  against  the  disturbances 
which  active  and  ill-trained  minds  are  apt  to  cause  by  raising 
parties  and  excitements  in  single  congregations,  and  by  seeking 
to  carry  out  some  fancy  of  their  own  by  drumming  up  majorities,. 
because  the  general  law  of  the  denomination  acts  as  a  check  upon 
such  proceedings. 

No  doubt  this  general  law  is  not  always  well  administered ; 
perhaps  it  is  sometimes  found  too  rigid  to  yield  to  changes  of 
circumstances,  and  to  the  growth  of  knowledge  and  of  customs ; 
but  this  is  no  serious  evil  so  long  as  people  are  perfectly  free  to 
abandon  religious  connections  that  have  become  distasteful  to 
them.  Any  societies  that  are  so  rigid  as  really  to  fall  behind 
the  growing  light  of  truth,  will  in  time  find  the  proof  of  it  in 
their  decreasing  numbers  and  decaying  influence.     It  certainly 
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cannot  be  right  for  people  to  join  them  without  believing  in  their 
system  or  because  of  the  attractive  eloquence  of  their  preacher, 
and  then  to  make  use  of  their  position  in  order  to  force  upon 
them  a  constitutional  or  doctrinal  revolution. 

But  we  need  not  enlarge  upon  this  subject.  What  we  have 
said  in  the  case  of  McGinnis  v.  Watson,  relative  to  the  union  of 
the  Seceders  and  Associate  Reformed,  argued  at  Pittsburgh  last 
term,  will  give  further  information  relative  to  our  views  on  this 
kind  of  case. 

We  have  no  doubt  that  a  majority  of  the  congregational 
meeting  transgressed  their  own  law,  and  attempted  to  violate  the 
rights  of  the  minority,  by  calling  a  pastor  whom  their  classis 
would  not  accept,  and  by  resolving  the  secession  from  the  Re- 
formed Dutch  Church.  The  majority  may  direct  and  control 
consistently  with  the  particular  and  general  laws  of  the  organism, 
but  not  in  violation  of  them.  This  principle  is  decided  in  many 
cases :  Presbyterian  Congregation  v.  Johnson,  1  W.  &  S.  37 ; 
Denn  v.  Bolton,  7  Halst.  205;  Miller  v.  Gable,  10  Paige  627; 
Attorney-General  v.  Murdoch,  1  De  Gex,  M.  &  Gordon  86,  12 
Eng.  Law  &  Eq.  Rep.  83;  98.  And  in  this  last  case  Vice-Chan- 
cellor  Knight  Bruce  says  nothing  less  than  a  unanimous  vote  can 
do  it,  and  this  may,  for  then  no  right  is  violated. 

There  is  nothing  in  the  laws  of  this  congregation,  or  of  the 
Reformed  Dutch  Church,  that  authorizes  the  trustees  to  engage 
supplies  for  the  pulpit  during  the  vacancy  of  the  pastorate ;  that 
duty  belongs  to  the  consistories :  Constitution,  c.  2,  art.  2. 

But  as  our  views  do  not  entirely  correspond  with  those  of  the 
court  below,  on  the  whole  case,  we  must  somewhat  change  the 
decree.  The  case  comes  here  as  two  causes  on  two  bills  and 
answers,  when  it  ought  to  have  been  one,  on  bill  and  supple- 
mental bill;  but  the  parties  have  made  no  objection  on  this 
account,  and  therefore  treat  it  as  a  bill  and  supplemental  bill, 
and  we  shall  treat  it  so,  and  make  a  single  decree.  We  add, 
moreover,  that  the  "  trustees,"  as  a  legal  body,  ought  not  to 
have  been  made  defendants. 

Degree. — These  two  causes  came  on  for  hearing  at  the 
last  term  of  this  court  at  Philadelphia,  on  an  appeal 
from  final  decree  thereon  of  the  Court  of  Common 
Pleas  of  Philadelphia,  and  was  argued  by  counsel, 
and  it  is  now  here  ordered  that  the  first  of  the  said 
causes  be  consolidated  with  second  one,  and  on  fuU 
and  mature  consideration  it  is  decreed  and  declare(^ 
that  the  resolution  of  the  7th  February  1861,  passed 
by  a  majority  of  the  voters  at  a  congregational  meet- 
ing of  the  First  Reformed  Dutch  Church  of  the  city 
and  vicinity  of  Philadelphia,  to  withdraw  the  said 
church  from  its  connection  with  the  Reformed  Dutch 
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Church  of  North  America,  is  null  and  void  as  an  act 
of  the  said  congregation,  and  that  the  organization 
of  the  said  majority  in  separation  from  its  said  con- 
nection, was  a  secession  thereof  from  the  said  First 
Reformed  Dutch  Church,  and  that  the  minority  who 
remained  continued  to  constitute  the  lawful  congrega- 
tion under  their  charter,  and  are,  with  such  of  the 
majority  as  return  to  the  usual  and  common  order  of 
the  said  church,  entitled  to  all  the  rights  thereof; 
and  that  the  trustees  of  the  said  church  have  no  law- 
ful right  or  authority  to  provide  supplies,  or  a  pastor 
for  the  vacant  pulpit  thereof,  or  in  any  way  to  inter- 
fere as  trustees  therein,  but  that  this  duty,  according 
to  the  constitution  of  the  Reformed  Dutch  Church 
of  North  America,  belongs  to  the  consistory  of  the 
particular  church,  and  that  that  portion  of  the  said 
church,  and  congregation  who  remain  in  connection 
with  the  said  Reformed  Dutch  Church  of  North 
America,  are  entitled  to  the  papers,  documents,  and 
books  of  the  said  congregation,  and  to  the  manage- 
ment and  control  of  all  the  property  thereof;  and  it 
is  further  ordered  and  decreed  that  the  defendants, 
and  each  of  them,  be  strictly  enjoined  from  any  inter- 
ference with  the  affairs  or  management  of  the  con- 
gregation that  is  inconsistent  with  this  decree,  and 
from  any  sort  of  interference  therein,  until  they 
severally  signify  to  the  trustees  of  the  lawful  con- 
gregation their  return  to  connection  therewith,  and 
that  a  writ  of  injunction  issue  accordingly,  and  that 
the  defendants  individually  named  pay  the  costs,  and 
that  the  bills  as  against  the  trustees  as  an  official 
body  be  dismissed.  And  the  cause  is  referred  back 
to  the  Common  Pleas  that  this  decree  may  be  there 
carried  into  full  effect. 


Troxell  versus  The  Lehigh  Crane  Iron  Company.      iisa-Si 

Estoppel  in  pais. — Revocation  of  Parol  Authority  to  receive  Money, 

A  testator  ^y  will  devised  his  farm  to  his  wife,  for  a  time  limited,  then  to 
that  one  of  his  children  who  should  accept  it  at  the  appraisement,  excepting 
for  her  use  during  life  all  the  iron  ore  on  it :  a  son-in-law  who  had  by  accept- 
ance under  the  will,  and  conveyances  from  the  other  heirs,  become  seised  of 
the  farm,  sold,  with  the  knowledge  and  consent  of  the  widow  for  a  stipulated 
price  per  ton,  the  iron  ore  in  a  certain  field  to  a  company ;  the  duei»  for  ore 
were  paid  to  him  or  to  her  alone,  or  to  either  in  the  presence  of  the  other: 
for  a  number  of  years  he  was  allowed  by  her  to  receive  half  the  profits,  and 
B  Wb.— 88 
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the  receipts  of  either  were  taken  by  the  company :  she  then  notified  the 
company  not  to  pay  except  to  her  otder,  which  being  refused,  she  brought  an 
action  to  recover  the  ore  mined  for  six  months  before,  at  the  price  stipulated. 
Held, 

1.  That  as  under  the  will  the  widow  was  entitled  to  the  profits  of  the  iron 
ore  for  life,  and  there  was  no  evidence  that  she  had  parted  with  her  title 
thereto,  she  was  not  estopped  from  setting  it  up  as  against  her  son-in-law, 
whose  right  was  but  a  benefit  or  privilege  granted  by  her,  and  which  she 
could  revoke  at  her  pleasure. 

2.  That  she  was  bound  by  the  sale  by  him  to  the  company  made  with  her 
knowledge  and  con8ent,  and  was  estopped  from  repudiating  it  so  long  as  the 
ore-bed  was  worked  in  good  faith. 

3.  That  her  notice  to  the  company  was  a  good  revocation  of  the  authority 
of  her  son-in-law,  to  receive  any  part  of  the  amount  due  for  ore ;  and  that 
consehuently  the  company  were  Lable  to  her  for  all  ore  mined  thereafter  in 
assumpsit. 

Error  to  the  Common  Pleas  of  Lehigh  county. 

This  was  an  action  of  assumpsit  brought  by  Christiana  Troxell 
against  The  Lehigh  Crane  Iron  Company,  to  recover  the  price 
of  three  thousand  and  seventy-nine  tons  of  iron  ore  raised  and 
taken  away  by  defendants  from  plaintiff's  ore-bed  in  North 
Whitehall  township,  Lehigh  county. 

The  case  arose  thus : — Peter  Troxell,  deceased,  was  in  his  life- 
time the  owner  of  a  tract  of  land  situate  in  the  said  township, 
and  died  seised  thereof.  On  the  30th  day  of  March,  A.  D.  1830, 
he  made  his  last  will  and  testament,  wherein,  among  other  things, 
he  devised  all  his  real  and  personal  estate  to  his  wife  Christiana 
until  his  son  Edward  arrived  to  the  age  of  twenty-one  years,  then 
his  wife  to  rent  the  plantation  to  Edward,  she  to  receive  the  one- 
third  of  the  grain  raised  on  it  until  his  youngest  daughter, 
Drucilla,  arrived  to  the  age  of  twenty-one  years,  when  he  directed 
the  same  to  be  appraised  by  three  men  to  be  chosen  by  his  three 
children,  giving  to  his  son  Edward  the  first  choice,  to  his  son-in- 
law  Jeremiah  Ritter  the  second  choice,  and  to  his  daughter 
Drucilla  the  third  choice.  If  all  refused  to  accept  it  at  the 
valuation,  it  was  to  be  sold  by  his  executors.  He  then  directed 
as  follows,  to  wit :  "  Further,  it  is  my  will  that  the  iron  ore  on 
the  said  plantation  shall  be  excepted  for  the  use  of  my  dear  wife 
during  her  natural  life." 

The  testator  died  about  the  30th  of  December,  a.  d.  1830, 
when  the  will  was  proved.  In  pursuance  of  the  will,  Christiana 
Troxell  remained  in  possession  of  the  plantation  until  Edward 
arrived  at  the  age  of  twenty-one  years,  when  she  leased  it  to  him. 
She  continued  to  reside  in  the  mansion-house  until  the  plan- 
tation was  appraised,  and  subsequently  up  to  about  the  year 
1857.  The  plantation  was  appraised  by  three  men  on  the  13th 
day  of  October,  a.  d.  1839,  and  Edward  Troxell  having  refused 
to  accept  it  at  the  appraisement,  he  and  Jonathan  Diehl,  and 
Drucilla  his  wife,  late  Drucilla  Troxell,  by  deed  bearing  date  the 
12th  day  of  December,  a.  d.  1840,  granted  and  conveyed  the 
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undivided  two  third  parts  thereof  to  Jeremiah  Ritter,  intermarried 
with  the  other  daughter  of  the  said  testator. 

Prior  to  the  testator's  death,  an  iron  ore  mine  was  opened  by 
Messrs.  Balliet  upon  the  plantation,  and  a  considerable  quantity 
of  ore  was  taken  out.  On  the  23d  day  of  November,  a.  d.  1842, 
Jeremiah  Ritter,  with  the  knowledge  of  the  widow,  entered  into  an 
agreement  or  lease  with  David  Thomas  for  the  Lehigh  Crane 
Iron  Company,  defendants,  in  which  the  right  was  given  to  them 
to  enter  upon  the  said  plantation  and  dig,  mine,  and  carry  away 
all  the  ores  and  minerals  which  should  be  found  in  a  certain  field 
selected  and  agreed  upon  between  Ritter  and  Samuel  Glace,  de- 
fendants' mineral  agent,  containing  nine  acres,  more  or  less 
(which  field  embraced  the  opening  made  by  the  said  Balliets),  for 
the  consideration  of  twenty-five  cents  per  ton  to  be  paid  by  the 
said  defendants  for  every  ton  of  ore  taken  away  by  them. 

Defendants  thereupon  commenced  to  dig  and  take  away  ore, 
which  they  paid  for  semi-annually  at  the  before-mentioned  price 
per  ton,  sometimes  to  Ritter  in  plaintiff's  presence,  sometimes  to 
Ritter  upon  plaintiff's  order,  and  sometimes  to  plaintiff  alone, 
which  continued  until  about  the  1st  of  February  1858. 

On  the  16th  day  of  December  1857,  the  plaintiff  wrote  a  letter 
to  defendants,  addressing  John  Williams,  their  employee,  who  for 
some  time  previous  had  made  the  semi-annual  payments ;  notify- 
ing them  not  to  pay  any  person  except  on  her  order,  and  that 
she  intended  to  call  for  her  money  on  the  8th  of  January  1858* 
This  notice  she  repeated  by  a  similar  letter  December  24tli  185T. 

About  the  1st  of  February  1858,  the  plaintiff  called  alone  at 
the  defendants'  office,  and  received  from  John  Williams  about 
$700,  being  the  amount  due  for  ore  taken  away  during  the  six 
months  preceding  January  1st  1858. 

On  the  1st  day  of  July  1858,  plaintiff  again  called  alone  upon 
defendants  and  demanded  payment  for  the  ore  taken  out  during 
the  six  months  preceding  that  date,  when  payment  was  refused. 
The  amount  due  on  that  day  being  $769.76,  for  which  this  suit 
was  brought. 

The  declaration  contained  three  counts ;  the  first  was  for  iron 
ore  bargained  and  sold  by  plaintiff  to  defendants,  and  by  them 
accepted  and  taken  away  from  the  lands  late  of  Peter  Troxell, 
deceased.  The  second  was,  that  in  consideration  that  plaintiff 
had  permitted  defendants  to  dig  and  carry  away  divers  large 
quantities  of  iron  ore  from  said  lands,  defendants  would  pay 
what  it  was  reasonably  worth.  The  third,  for  ore  sold  and  de- 
livered. On  the  11th  of  January  1861  four  additional  counts 
were  filed,  the  first  being,  like  the  second  original  count,  but  on  a 
quantum  valebant,  the  others  for  money  paid,  lent,  and  had  and 
received.     To  all  which  the  defendants  pleaded  non  astumpiit. 

On  the  trial  a  number  of  points  were  presented  by  the  parties. 
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on  which  the  instruction  of  the  court  was  asked  and  giren, 
Several  bills  of  exception  also  were  sealed  on  the  admission  and 
rejection  of  testimony,  and  the  trial  ended  in  a  verdict  and 
judgment  for  the  defendant.  The  plaintiff  thereupon  sued  out 
this  writ,  and  presented  to  this  court  thirty-four  specifications  of 
error,  only  two  of  which  were  insisted  on  in  the  argument  here. 
These  two  assignments  of  error  presented  the  case  on  its  merits, 
and  are  embraced  in  the  following  points  submitted  by  defendants' 
counsel  on  the  trial : — 

1.  If  the  jury  believe  that  from  the  1st  of  January  1858  to  the 
1st  of  July  1858  defendants  were  in  actual  possession  of  the  ore- 
bed  or  mine,  claiming  title  thereto  adversely  to  the  plaintiff,  they 
must  find  for  the  defendants.  3.  If  the  jury  believe  that  the  plain- 
tiff had  full  knowledge  of  Jeremiah  Ritter's  deed  to  the  defend- 
ants before  and  at  the  time  it  was  made,  and  allowed  the  same 
to  be  made  without  any  objection  or  assertion  of  title  in  herself, 
and  that  the  defendants,  with  no  actual  notice  of  her  title,  and 
upon  the  faith  of  her  acquiescence,  accepted  said  deed  and  made 
large  expenditures,  by  reason  thereof  she  is  estopped  now  from 
setting  up  her  title,  and  the  jury  must  find  for  defendants. 

Samuel  A,  Bridget  and  Charles  Davii,  for  plaintiff  in  error. 

Marx  ^  Runh  (with  whom  were  John  D.  Stiles  and  A.  E. 
Header),  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  May  10th  1862,  by 
LowRiE,  C.  J. — The  plaintiff's  counsel  abandoned  on  the  argu- 
ment here  nearly  all  the  assignments  of  error  that  appeared  in 
the  paper-book,  and  argued  the  case  entirely  on  its  merits.  Yet 
we  find  it  not  very  easy  to  pick  out  the  merits  from  such  a  com- 
plication of  objections,  and  the  court  below  must  have  been  very 
much  embarrassed  by  them,  and  was  possibly  diverted  by  them 
from  the  real  merits  of  the  case.  We  do  not  say  this  in  blame 
of  the  honourable  and  able  counsel  concerned  in  the  trial,  for 
most  sincerely,  we  honour  them  too  much  to  do  that,  and  they 
were  seeking  nothing  but  justice.  Counsel  invariably  take  a 
party  view  of  their  case,  often  an  extreme  party  view,  and  they 
are  quite  liable  to  fail  in  appreciation  of  the  position  of  the 
judge,  who,  in  seeking  the  very  merits  of  the  cause,  naturally 
slights  all  undue  refinements  in  the  process  of  investigation. 

The  rules  of  practice  in  all  kinds  of  business  must  have  the 
same  fundamental  qualities  of  necessity,  adaptedness,  and  adapta- 
bility. The  carpenter  has  half  a  dozen  bench  planes  for  the  same 
general  purposes  (besides  many  others  for  special  purposes),  and 
there  can  be  no  perfectly  precise  rules  of  discrimination  in  the 
use  of  them,  and  he  may  change  the  set  of  their  bits  at  pleasure, 
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Within  the  bounds  of  reasonable  fitness.  No  business  could  get 
along  without  this.  And  in  a  case  like  this,  where  the  parties 
have  made  their  bargain  in  an  anomalous  form,  we  cannot  expect 
to  make  a  good  job  out  of  it  by  a  strict  adherence  to  rules  of 
practice  that  are  intended  to  be  applied  to  regular  transactions. 
We  must  not  make  precision  of  practice  of  more  value  than 
justice,  and  courts  have  often  said  so.  We  have  just  happened 
on  a  case  where  Lord  Mansfield  declares  his  disapprobation  of 
"objections*'  which  have  no  relation  to  the  merits  of  a  cause,  5 
Burrows  2827 ;  and  the  Romans  had  a  standing  maxim  in  their 
law  that  required  legal  forms  to  yield  to  the  evident  equity.  JEtsi 
nihil  facile  mutandum  est  ex  aolennibus,  tameny  uhi  equitas  evidena 
po8city  subveniendum  est:  Dig.  60,  17,  183. 

The  questions  on  the  merits  of  this  cause  are  fully  expressed 
in  the  first  and  third  points  submitted  by  the  defendants'  counsel. 

No  doubt  this  ore-bed  belonged  to  the  plaintifi*  for  life,  with 
reversion  to  her  son-in-law  Ritter.  No  doubt  he  sold  the  ore-bed 
to  the  defendants  at  twenty-five  cents  a  ton,  by  a  writing  signed 
and  sealed  by  him,  and  we  presume  that  she  agreed  to  the  sale. 
She  is  therefore  estopped  from  repudiating  that  sale,  if  the  de- 
fendants work  the  ore-bed  in  good  faith.  Equity  estops  her  be- 
cause she  would  wrong  them  by  withdrawing  her  consent.  But 
it  does  not  estop  her  from  a  claim  that  does  them  no  wrong ;  and 
such  is  her  claim,  that  the  price  shall  be  paid  to  her  during  her 
lifetime ;  she  asks  no  more. 

There  is  nothing  to  estop  her  from  setting  up  her  claim  to  the 
ore  and  the  profits  of  it  as  against  Ritter ;  nor  any  sort  of  legal 
evidence  that  she  has  parted  with  her  title  to  him.  No  doubt 
she  did  allow  him  to  receive  half  the  profits  for  several  years ; 
but  that  does  not  give  him  title,  and  it  is  hardly  decent  for  him 
to  insist  on  it  as  such.  We  discover  nothing  that  prevents  her 
from  revoking  that  arrangement.  It  is  quite  evident  that  the 
defendants  knew  of  her  title,  and  of  this  arrangement  between  her 
and  her  son-in-law  about  the  price  of  the  ore.  Possibly  they 
may  have  litigation  with  Ritter  also,,  but  if  they  had  drawn  their 
agreement  for  the  ore  according  to  the  title,  they  would  have 
been  saved  from  this.  But  they  are  not  estopped  by  the  form  or 
nature  of  the  agreement  from  disputing  his  title  to  the  profits 
during  her  life,  after  she  has  given  them  notice  that  she  claims 
them  all  for  herself.  It  is  quite  apparent  that  she  did  give  such 
notice  in  December  1867,  and  thus  revoke  the  benefit  intended 
for  Ritter ;  and  all  payments  after  that  to  him  during  her  lifetime 
are  mispayments,  unless  he  can  show  some  better  title  than  appears 
in  the  evidence.  So  far  as  her  life  estate  is  concerned,  that 
notice  is  a  good  revocation  of  Ritter's  authority  to  receive  the 
price  of  the  ore.  Equity  still  binds  her  to  respect  the  defend- 
ants' title  so  long  as  they  respect  her  right  to  the  price. 
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Her  suit  for  the  price  is  in  general  assumpsit^  and  we  suppose 
that  nearly  all  the  complications  of  the  case  have  arisen  from  an 
apprehension  that  the  plaintiff  might  be  defeated  in  this  form, 
and  are  to  be  taken  as  abundant  cautions  against  it.  It  is  argued 
that  because  the  defendant  holds  under  the  deed  from  Ritter,  the 
suit  must  be  on  that.  But  in  fact  the  defendant  does  not  hold 
the. plaintiff's  title,  but  only  Ritter *s  under  that  deed.  It  is  by 
an  equitable  estoppel  that  her  title  is  held,  and  equity  estops  the 
plaintiff  only  on  condition  that  the  defendant  shall  do  equity  to 
her.  It  therefore  gives  her  the  equitable  action  of  assumpsit 
for  her  remedy,  or  a  bill  in  equity  for  an  account,  if  that  does 
not  answer.  It  treats  her  as  selling  the  ore,  and  the  defendants 
as  contracting  to  pay  for  it ;  and  we  can  find  no  fault  with  the 
form  of  the  action. 

This  view  of  the  case  meets  all  the  important  questions  raised 
upon  the  charge  of  the  court,  and  sets  aside  most  of  the  ques- 
tions of  evidence  as  being  of  no  value.  The  receipts  given  by 
Ritter,  before  the  notice  to  pay  no  more  to  him,  seem  to  be  of 
no  importance,  because  the  plaintiff  claims  for  no  part  of  that 
period,  and  the  receipts  by  him  since  are  quite  irrelevant.  It 
was  well  enough  to  show  Ritter's  title ;  it  helps  to  understand 
the  transaction.  All  the  evidence  of  estoppel  seems  to  be  useless, 
because,  by  her  action,  the  plaintiff  admits  herself  estopped 
before  the  notice.  It  seems  like  quite  an  unnecessary  strictness 
to  reject  the  answers  of  the  defendants*  clerk  to  the  notice  sent 
by  the  plaintiff;  but  the  notice  itself  was  all  that  was  important. 
We  do  not  discover  anything  else  in  the  case  that  requires  any 
special  notice.  These  views  substantially  affirm  the  plaintiff's 
tenth  and  eleventh  points,  and  they  ought  to  have  been  affirmed 
below,  so  far  as  they  affect  this  case. 

Judgment  reversed,  and  a  new  trial  awarded. 


Myers's  Appeal.   (In  Porter's  Estate.) 

Construction  of  Deed, — Distinction  between  Mortgage  and  Deed  of  Trust, 
— Liability  of  Mortgagee  in  possession  to  account  for  Rents  and 
Profits. 

1.  The  widow  and  heirs  of  an  intestate,  by  a  specialty  in  the  nature  of  a 
mortgage-deed,  conveyed  all  the  real  estate  of  the  decedent  to  one  of  his 
creditors,  with  condition  that  when  the  debt  then  due,  with  such  sums  as  he 
should  advance  to  pay  the  debts  of  the  estate,  should  be  repaid  with  interest, 
then  the  indenture  and  all  powers  under  it  should  cease  and  determine :  a 
power  of  attorney  therein  authorized  the  mortgagee  to  let  the  premises,  re- 
ceive the  rents,  pay  collectors,  interest,  taxes,  £c.,  and  it  was  also  provided, 
that  he  should  be  liable  only  for  such  moneys  as  he  should  receive,  and  that 
on  his  payment  of  debts  or  encumbrances,  he  might  have  them  marked  to  his 
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own  use.    Heldt  that  the  instrument  was  not  a  deed  of  trust,  but  a  mortgage 

S'ven  to  secure  a  present  debt  and  future  advances,  upon  payment  of  which 
e  mortgagors  were  entitled  to  have  it  satisfied. 

2.  Where  the  mortgagee  had  received  rents  on  a  part  of  the  property  for 
two  years,  and  for  the  remainder  of  the  time  the  rents  were  received  by  the 
mother  or  some  of  the  heirs,  and  the  proceeds  applied  to  her  support  and  that 
of  the  family,  and  the  balance  towards  debts,  interest,  &c.,  with  the  acqui- 
escence of  the  mortgagee,  he  is  not  liable  for  what  was  received  by  them,  but 
only  for  the  sums  received  by  him  which  he  was  bound  to  apply  in  discharge 
of  the  mortgage-debt. 

3.  The  heirs,  mortgagors,  were  accountable  to  each  other,  for  the  rents 
received,  as  tenants  in  common. 

Appeal  from  the  Common  Pleas  of  Philadelphia, 

This  was  an  appeal  by  John  B.  Myers,  from  the  decree  of  the 
court  below  in  the  matter  of  the  estate  of  Robert  Porter,  deceased. 

The  case  was  this : — Samuel  Porter  died  in  Philadelphia,  on 
the  26th  of  July  1849,  intestate,  and  leaving  to  survive  him  his 
wife,  Rachel  Porter,  and  Rachel  Middleton,  Jane  Porter,  Mar- 
garet Ann  Porter,  Robert  Porter,  and  Samuel  H.  Porter,  M.  D., 
children. 

At  the  time  of  his  death  he  was  seised  in  fee  of  several  parcels 
of  ground  with  houses  thereon,  situate  in  Philadelphia,  which 
descended  to  said  children,  subject  to  the  life  estate  of  the  said 
Rachel  Porter,  the  widow,  in  the  one-third  thereof.  On  the  8th 
of  March  1850,  the  said  Rachel  Porter,  Margaret  Ann  Porter, 
Robert  Porter,  Jane  Porter,  Rachel  Middleton,  and  Samuel  H. 
Porter,  executed  and  delivered  to  John  B.  Myers,  as  a  security 
for  past  and  future  advances  for  the  relief  of  their  estate,  a 
specialty  (recorded  in  the  office  of  the  recorder  of  deeds,  &c.,  at 
Philadelphia,  March  9th  1850,  in  Mortgage  Book  G.  W.  C,  No. 
15,  page  373,  &c.),  in  the  words  following,  to  wit : — 

"  This  indenture,  made  this  eighth  day  of  March,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty,  between 
Rachel  Porter,  of  the  city  of  Philadelphia,  widow,  Margaret 
Ann  Porter,  of  said  city,  gentlewoman,  Robert  Porter,  of  said 
city,  blacksmith,  Jane  Porter,  of  said  city,  gentlewoman,  Rachel 
Middleton,  of  said  city  (late  Rachel  Porter),  wife  of  John  Middle- 
ton,  and  Samuel  Hunter  Porter,  of  said  city,  physician,  parties 
of  the  first  part,  and  John  B.  Myers,  of  the  said  city,  merchant, 
of  the  second  part.  Whereas,  Samuel  Porter,  of  said  city  of 
Philadelphia,  blacksmith,  lately  died  intestate,  seised  inter  alia 
of  the  real  estate  hereinafter  described,  and  leaving  him  surviving 
his  widow,  the  said  Rachel  Porter,  and  five  children,  viz. :  the 
said  Margaret  Ann,  Robert,  Jane,  Rachel,  and  Samuel  H.,  par- 
ties to  the  first  part  hereto. 

**  And  whereas,  at  the  time  of  his  decease,  the  said  Samuel 
Porter  was  indebted  unto  various  persons  in  divers  sums  of  money, 
and  whereas,  in  lieu  of  forcing  sale  of  the  said  real  estate  for 
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the  purpose  of  meeting  the  pressing  demands  for  payment  of  said 
debts,  it  is  obviously  desirable  for  the  said  parties  of  the  first 
part  to  procure  such  cash  loans  as  would  enable  them  to  save  the 
property. 

"  And  whereas,  in  view  of  the  premises,  the  said  parties  of  the 
first  part  have  requested  the  said  John  B.  Myers,  and  he  has  con- 
sented, to  make  some  further  advances  towards  the  liquidation  of 
said  debts,  in  addition  to  the  sum  of  four  thousand  one  'hundred 
and  sixty  dollars,  found  due  to  him  from  the  estate  of  said  Samuel 
Porter,  on  the  1st  day  of  January,  A.  D,  1850,  on  settlement  of 
accounts,  up  to  that  date.  Now  this  indenture  witnesseth,  that 
the  said  parties  of  the  first  part,  as  well  for  and  in  consideration 
of  the  premises,  and  for  the  better  securing  the  payment  of  the 
said  advances  unto  the  said  John  £.  Myers,  his  executors, 
administrators,  and  assigns,  as  of  the  further  sum  of  one  dollar, 
to  them  in  hand  paid  by  the  said  John  B.  Myers,  at  or  before 
the  sealing  and  delivery  hereof,  the  receipt  whereof  i«  hereby 
acknowledged,  have  granted,  bargained  and  sold,  aliened,  en- 
feofied,  released,  conveyed  and  confirmed,  and  by  these  presents 
do  grant,  bargain  and  sell,  alien,  enfeoff,  release,  convey  and 
confirm,  unto  the  said  John  B.  Myers,  his  heirs  and  assigns  (here 
follows  a  description  of  certain  messuages).  Also,  all  and  singu- 
lar, other  the  messuages,  tenements,  lots  of  ground,  and  real 
estate,  of  whatsoever  kind,  and  wheresoever  situate,  which  were 
of  the  said  Samuel  Porter,  at  the  time  of  his  decease,  and  where- 
of he  died  seised,  and  every  part  and  parcel  thereof,  together 
with  all  and  singular  the  messuages  and  tenements  erected  on 
the  several  lots  of  ground  hereinabove  described,  and  the  build- 
ings, improvements,  ways,  watercourses,  &c.,  remainders,  &c., 
To  have  and  to  hold,  the  said  several  messuages  or  tenements 
and  lots  of  ground  thereunto  belonging,  hereditaments,  and  pre- 
mises hereby  granted,  or  mentioned,  or  intended  so  to  be,  with 
the  appurtenances,  unto  the  said  John  B.  Myers,  his  heirs  and 
assigns,  to  the  only  proper  use  and  behoof  of  the  said  John  B. 
Myers,  his  heirs  and  assigns  for  ever.  Under  and  subject,  never- 
theless, to  the  payment  of  the  several  yearly  rent- charges,  or 
sums  hereinabove  recited,  respecting  the  lots  of  ground  severally, 
whereout  the  same  issue  and  are  payable.  And  the  said  parties 
of  the  first  part,  do,  and  each  of  them  doth  hereby  furthermore 
depute,  authorize,  and  empower  the  said  John  B.  Myers,  as  and 
for  their  and  each  of  their  attorney  irrevocable,  from  time  to 
time,  and  at  all  times,  to  let  and  demise  all  and  singular  the  said 
premises,  for  such  terms  and  on  such  rents  as  may  conveniently 
be  fixed  and  gotten  for  the  same  respectively,  also  to  receive,  and 
by  all  lawful  ways  and  means  collect  and  give  receipts  and  dis- 
charges for  all  rents  therefrom  accruing  and  to  accrue ;  to  em- 
ploy and  depute  all  collectors  or  agents  in  and  about  said  rent- 
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gs  and  collections,  and  remunerate  them  out  of  the  funds  to  be 
collected ;  also  to  pay  therefrom  all  interest  moneys  on  debts 
secured  by  mortgages,  insurances,  taxes,  and  assessments,  as 
well  on  said  properties  as  on  said  advances,  water-rents,  and 
charges  whatsoever,  and  also  all  such  further  sums  as  he  or  his 
agents  respectively  may  deem  necessary  for  keeping  the  premises 
in  proper  repair,  it  being  distinctly  understood  and  stipulated 
that  nothing  herein  contained  shall  be  construed  so  as  to  render 
the  said  John  B.  Myers,  his  heirs,  executors,  or  administrators, 
liable  for  any  moneys  not  actually  received  by  him. 

"  And  it  shall  and  may  be  lawful,  and  it  is  contemplated  hereby, 
that  the  said  John  B.  Myers  shall  and  may  at  his  option,  upon 
paying  of  any  debt  or  encumbrances,  cause  the  claim  or  record 
thereof  to  be  assigned  or  marked  to  his  use,  and  that  nothing 
herein  contained  shall  prevent  his  causing  proceedings  to  be  at 
any  time  instituted,  under  all  or  any  of  such  assigned  demands ; 
provided,  however,  that  he  shall  not  thereby  impair  the  right  of 
any  of  the  parties  of  the  first  part  to  an  equitable  settlement  and 
adjustment  of  all  receipts  and  disbursements  in  the  matter  of 
the  premises :  Provided,  nevertheless,  that  if  at  any  time,  here- 
after the  said  indebtedness  to  the  said  John  B.  Myers,  now  exist- 
ing as  aforesaid,  and  all  other  indebtedness  to  him  or  his  mercan- 
tile firm,  either  for  debts  or  liabilities  of  the  estate  of  the  said 
Samuel  Porter,  which  may  hereafter  be  paid  in  whole  or  in  part 
by  him  or  them,  or  for  any  advances  which  may  be  made  by  him 
or  them  in  any  manner  by  reason  of  these  presents,  or  for  account 
of  said  estate,  shall,  with  lawful  interest  thereon,  be  fully  paid 
and  satisfied,  then  and  from  thenceforth,  as  well  this  present 
indenture  and  the  estate  hereby  granted,  as  all  and  singular  the 
powers,  rights,  and  authorities  respecting  the  premises  hereby 
conferred  upon  the  said  John  B.  Myers,  shall  cease,  determine, 
and  become  absolutely  null  and  void  to  all  intents  and  purposes, 
anything  herein  contained  to  the  contrary  in  anywise  notwith- 
standing. 

"In  witness  whereof,  the  said  parties  have  hereunto  inter- 
changeably set  their  hands  and  seals.  Dated  the  day  and  year 
first  above  written. 

"  Signed  by  the  parties  above  named,  in  the  presence  of 

"  Theodore  Cutler, 
"John  Thompson." 

"  State  of  Pennsylvania,  city  and  county  of  Philadelphia,  bb. 

"The  9th  day  of  March,  a.  d.  1850,  before  me  the  subscriber,  an 
alderman  of  the  city  of  Philadelphia,  came  personally  Rachel 
Porter,  Margaret  Ann  Porter,  Robert  Porter,  Jan©  Porter, 
Rachel  Middleton,  and  Samuel  Hunter  Porter,  and  in  due  form 
of  law  acknowledged  the  foregoing  indenture  of  mortgage  to  be 
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their  act  and  deed,  and  desired  the  same  might  be  recorded 
according  to  law.     Witness  my  hand  and  seal, 

(Signed)  John  Thompson,    [seal.]" 

The  parcels  of  real  estate  of  which  Samuel  Porter  died  seised, 
and  which,  as  between  the  parties,  it  is  supposed  are  included  in 
said  security,  were : — 

No.  1.  Messuage,  east  side  of  Twelfth  street,  south  of  Pine 
street. 

No.  2.  Drug  store,  south-east  corner  of  Twelfth  and  Pine 
streets. 

No.  3.     Messuage,  No.  117  South  Twelfth  street. 

No.  4.     Messuage,  No.  319  Pine  street. 

No.  5.     Messuage,  No.  1211  Lombard  street. 

No.  6.     Messuage,  No.  115  South  Twelfth  street. 

No.  7.  Grocery  store,  north-east  corner  of  Pine  and  Twelfth 
streets. 

No.  8.     Messuage,  No.  317  Pine  street. 

No.  9.     Messuage,  No.  1209  Lombard  street. 

No.  10.     Messuage,  No.  119  South  Twelfth  street. 

No.  11.     Messuage,  No.  25  North  Tenth  street. 

No.  12.     Messuage,  No.  27  North  Tenth  street. 

P.  A.     Seven  small  tenements  in  Prospect  alley. 

All  these  properties  were  then  encumbered  with  mortgages 
except  those  numbered  1  and  2 ;  and  all  subject  to  ground-rents 
except  those  numbered  11  and  12,  and  there  were  of  record  judg- 
ments against  the  said  decedent  binding  the  whole. 

Shortly  after  the  execution  of  said  security,  viz.,  on  the  30th 
of  March  1850,  said  John  B.  Myers,  in  pursuance  of  the  terms 
of  said  paper,  and  for  the  relief  of  the  estate,  purchased  and 
caused  to  be  assigned  to  him  a  mortgage  then  held  by  Ellis  Maris 
against  a  portion  of  the  estate  (Nos.  1,  2,  and  P.  A.)  for  $2000. 

And  at  various  dates,  between  said  8th  of  March  and  22d  of 
November  of  the  same  year,  he  advanced  to  the  estate,  to  pay 
pressing  demands,  the  sum  of  $1743,  upon  the  faith  of  the  terms 
of  said  security  of  March  8th. 

At  the  date  of  the  execution  of  said  security,  he  held  a  mort- 
gage upon  a  portion  of  the  said  property  (Nos.  3,  4,  6,  7,  8,  and 
10),  executed  to  him  by  said  Samuel  Porter,  October  2d  1845, 
for  $3500,  and  recorded  at  Philadelphia,  of  which  mortgage-debt 
$300  had  been  paid. 

Prior  to  execution  of  said  security  of  March  8th  1850,  the  said 
Myers  had  been,  by  agents,  A.  L.  Raymond  and  David  Patton, 
collecting  the  rents  of  certain  of  said  properties,  and  paying  the 
interest  on  encumbrances,  taxes,  and  a  portion  of  the  ground- 
rents,  and  continued  so  to  do  after  the  execution  of  the  paper. 
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It  did  not  appear  that  he  ever  let  or  demised  the  property,  or 
attended  to  any  repairs  either  before  or  after  said  execution. 

On  the  4th  day  of  October,  A.  d.  1856,  Samuel  H.  Porter  died, 
leaving  to  survive  him  a  widow  and  issue  one  child,  the  said 
Samuel  H.  Porter,  Jr.  And  on  the  24th  day  of  October  of  the 
fiame  year  the  mother,  Rachel  Porter,  died. 

On  the  Ist  day  of  November,  a.  d.  1856,  Robert  Porter,  another 
of  said  parties  to  the  said  security,  filed  his  petition  in  this  court, 
setting  forth  the  said  paper  naming  the  estate  conveyed  to  said 
J.  B.  Myers  as  a  trust  estate,  alleging  that  said  J.  B.  Myers  had 
accepted  the  trust,  and  in  the  execution  of  the  same  had  received 
moneys,  &c.,  praying  a  citation  to  him  to  exhibit  an  account  of 
the  amount  of  the  estate  conveyed  to  him,  and  the  manner  in 
which  he  had  disposed  of  the  same,  according  to  the  Act  of 
Assembly  in  such  case  made  and  provided. 

The  citation  issued  and  was  served.  On  the  15th  of  November 
1856,  at  the  instance  of  the  same  party,  a  rule  was  granted  to 
show  cause  why  an  attachment  should  not  issue  against  said  John 
B.  Myers,  for  not  filing  an  account. 

On  the  22d  of  November  1856,  the  answer  of  John  B.  Myers 
was  filed,  setting  forth  that  he  was  advised  that  the  case  presented 
was  not  such  as  authorized  the  proceeding  as  against  a  trustee, 
and  had  been  so  before  adjudicated  with  reference  to  the  same 
subject-matter. 

On  the  19th  of  June  1857  the  rule  for  the  attachment  was 
made  absolute.  Whereupon,  on  27th  of  June  of  the  same  year, 
the  said  John  B.  Myers  filed  an  account,  beginning  in  the  year 
1853 ;  but  as  it  did  not  extend  over  the  whole  period  about  which 
the  dispute  existed,  he  produced  and  filed  a  supplemental  account, 
and  it  was  agreed  by  all  the  parties  before  the  auditor  that  the 
items  in  the  last-mentioned  account  from  the  8th  day  of  March 
1850,  down  to  the  1st  day  of  January  1853,  should  be  added  to, 
in  order  to  correct  and  complete  in  form,  the  other  account,  and 
have  the  same  efiect,  and  be  vouched  and  treated  in  all  respects 
as  if  the  same  had  been  originally  included  in  the  said  account 
when  filed  in  court. 

These  two  accounts  were  accordingly  vouched  and  substantiated 
as  to  their  debits,  which  are  credits  as  to  said  accountant,  he 
having  (the  Porter  family  being  debtor)  charged  them  with  his 
advances  and  other  amounts  expended  from  time  to  time,  and 
giving  them  credit  for  the  amounts  he  received  on  account 
thereof. 

The  credit  side  of  said  account  consisting  of  amounts  received 
from  rents,  but  not  showing  the  several  messuages  from  which 
they  were  derived,  Robert  Porter,  by  his  counsel,  claimed  that 
the  accountant  was  a  trustee  of  the  whole  estate,  and  as  such 
should  be  charged  with  all  the  rents  of  all  the  houses  for  all  the 
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period  from  March  8th  1850  to  the  date  of  filing  the  account, 
June  27th  1857,  and  in  support  of  this  position  referred  to  said 
security,  and  offered  before  the  auditor  (J.  M.  Collins,  Esq.)  the 
testimony  of  many  witnesses,  who  had  been  tenants  of  parts 
of  said  estate  during  said  period,  to  show  the  rents  paid  by  them, 
also  to  the  same  point  the  testimony  of  Jane  Porter,  one  of  the 
parties  to  said  security  (received  without  objection),  who,  with 
her  mother,  had  kept  an  account, — 1st.  Of  the  rents  collected 
from  the  Prospect  Alley  houses  (P.  A.)  during  all  of  said  period. 
2d.  Of  the  rents  collected  from  the  residue  of  the  property  (being 
the  houses  from  No.  1  to  No.  11  inclusive).  3d.  The  disburse- 
ments for  repairs  to  all  the  property  made  during  the  whole  of 
said  period. 

The  evidence  was  received  and  the  items  composing  the  mass 
thereof  were  divided,  analyzed,  and  classified  by  the  auditor, 
whose  exhaustive  and  elaborate  report  was  filed  June  30th  1859. 

The  main  question  in  the  case  was  whether  the  above  recited 
instrument  was  a  mortgage  or  a  "deed  of  trust"  to  John  B. 
Myers. 

The  auditor,  for  the  reasons  given  in  his  report,  decided  that 
it  was  a  mortgage  in  substance  and  in  form,  and  that  as  a  mort- 
gagee in  possession  is  in  equity  considered  in  some  measure  in 
the  light  of  a  trustee,  and  acc6untable  for  the  profits,  Mr.  Myers 
was  liable  to  account  to  this  court,  and  therefore  stated  what  he 
considered  a  proper  account  against  him,  based  upon  his  view 
of  the  evidence  submitted  to  him,  exhibiting  a  balance  due  Myers 
of  $2746.87  on  the  8th  of  March  1850. 

To  this  report  fifty  exceptions  were  filed  for  Robert  Porter 
and  Mrs.  Middleton,  some  of  which  were  to  his  statement  of 
facts,  and  others  to  his  decision  on  the  points  argued  before  him. 

These  exceptions  were  examined  by  the  auditor  without  pro- 
ducing any  change  in  his  report. 

On  the  hearing  before  the  Common  Pleas  on  these  exceptions, 
the  matter  was  recommitted  to  the  auditor  with  the  following 
instruction : — 

"  1.  The  accountant  must  be  regarded  as  a  trustee,  even  though 
he  be  also  a  mortgagee  in  possession,  as,  in  addition  to  his  own 
security,  the  income  of  the  property  was  to  be  applied  by  him  in 
accordance  with  the  terms  of  the  conveyance. 

"  2.  The  property  was  conveyed  to  the  accountant  by  all  the 
heirs  of  Samuel  Porter.  Of  all  the  property  of  which  he  took  pos- 
session under  the  conveyance,  he  was  trustee  under  the  convey- 
ance, and  his  delivery  of  any  part  of  the  property  subsequently 
to  some  of  the  grantors  would  not  release  the  trustee  from  his 
responsibility  to  the  others,  who  gave  no  consent  to  such  a  sur- 
render. 

"3.  To  discharge  the  trustee,  he  must  show  that  he  has  either 
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performed  the  trust  or  relinquished  it  with  the  consent  of  all 
parties. 

"  4.  It  is  admitted  that  Mrs.  Middleton  gave  no  consent,  nor 
does  the  evidence  show  that  Robert  Porter  had  knowledge  of  any 
new  arrangement  from  which  his  consent  can  be  inferred. 

"  5.  As  to  the  shares  of  Mrs.  Middleton  and  Robert  Porter, 
the  trustee  must  account  by  making  such  an  application  of  their 
shares  of  the  income  as  is  in  accordance  with  the  trust  declared 
in  the  deed.'* 

The  auditor  thereupon  filed  a  second  report  on  the  17th  of 
October  1860,  in  conformity  with  the  directions  of  the  Common 
Pleas,  so  far  as  Robert  Porter  and  Mrs.  Middleton  were  con- 
cerned, leaving  the  account  to  stand  as  in  the  first  report  so  far 
as  the  other  three  parties  were  concerned. 

To  this  report  exceptions  were  filed  for  Robert  Porter  and  for 
John  B.  Myers. 

On  hearing,  the  court  below  made  the  following  decree : — 

"  And  now,  January  3d,  A.  D.  1861,  after  full  argument  and 
hearing  of  the  exceptions  filed  in  this  matter,  the  court  order  and 
decree  that  the  net  sum  of  $4748.46,  found  by  the  auditor  to  be 
due  by  the  accountant  to  the  said  estate  on  the  25th  day  of  June, 
A.  D.  1857,  be  appropriated  and  applied  to  the  payment  of  the 
balance  of  $3000  due  upon  a  certain  mortgage  made  by  the  said 
Samuel  Porter  to  the  said  John  B.  Myers,  dated  October  2d,  A.  D. 
1845,  recorded  in  the  oflSce  for  recording  deeds,  &c.,  for  the  city 
and  county  of  Philadelphia,  in  Mortgage  Book  R.  L.  L.,  No.  25, 
page  37,  &c.,  and  to  the  payment  of  a  certain  other  mortgage 
made  by  the  said  Samuel  Porter  to  Ellis  Maris,  dated  the  21st  day 
of  July,  A.  D.  1841,  for  $2000,  recorded  in  said  oflSce  in  Mortgage 
Book  G.  S.,  No.  14,  page  495,  &c.,  and  which  is  held  by  the  said 
John  B.  Myers  as  assignee  of  the  said  Ellis  Maris :  That  so  much 
of  the  report  as  appropriates  and  applies  differently  the  said  net 
sum  of  $4748.46  is  overruled,  and  that  such  of  the  exceptions  of 
Robert  Porter  as  may  be  inconsistent  herewith  are  dismissed,  and 
the  exceptions  of  accountant  are  also  dismissed.'' 

The  case  was  thereupon  removed  into  this  court  by  John  B. 
Myers,  for  whom  the  following  errors  were  assigned : — 

1.  The  court  below  erred  in  holding  the  appellant  bound  to 
account  as  trustee,  when  he  was  but  a  mortgagee  in  possession, 
at  most,  of  only  a  part  of  the  mortgaged  premises,  and  had  not 
received  the  debt  secured  by  his  mortgage. 

2.  The  court  below  had  no  jurisdiction  to  compel  the  filing  of 
the  settlement  of  the  account  against  the  appellant  as  a  trustee 
amenable  to  the  laws  relating  to  trustees*  and  assignees*  accounts. 

3.  The  court  below  erred  in  holding  the  appellant  as  a  trustee, 
chargeable  with  and  bound  to  account  for  rents  which  he  never 
collected  or  received,  though  the  mortgage-deed  expressly  stipu- 
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Iate9  that  he  shall  not  be  so  chargeable  for  any  moneys  excepyb 
what  actually  come  into  his  hands. 

4.  The  court  below  erred  in  holding  the  appellant  bound  to 
assume  possession  of  the  whole  property  described  in  the  mort- 
gage-deed whether  he  chose  or  not,  though  undei*  the  deed  it  was 
left  to  the  option  of  the  grantee  to  take  possession  or  not. 

5.  The  court  below  erred  in  holding  the  appellant  chargeable 
with  the  rents  and  income  of  ten  houses,  of  which  it  was  shown 
that  the  grantors  in  the  mortgage-deed,  or  some  of  them,  with 
the  knowledge  of  all,  collected  the  rents. 

6.  The  court  below  erred  in  holding  that  the  payment  by  the 
appellant  of  the  taxes  on  the  ten  houses  mentioned  in  the  fifth 
assignment  of  error  is  sufficient  to  constitute  possession  thereof, 
so  as  to  charge  the  appellant  with  the  rents  thereof,  though  it 
was  proved,  and  so  found  by  the  auditor,  that  he  never  in  fact 
received  them. 

7.  The  court  below  erred  in  overruling  the  exceptions  filed  by 
the  appellant  to  the  auditor's  report,  and  each  of  them. 

8.  The  court  below  erred  in  disregarding  the  agreement  and 
consent  of  Mrs.  Middleton,  one  of  the  grantors,  that  part  of  her 
share  of  the  income  derived  from  the  real  estate  in  question 
should  be  allowed  to  the  appellant,  as  sufiered,  with  her  consent, 
to  be  drawn  and  used  by  her  mother,  Mrs.  Rachel  Porter,  for  the 
use  of  the  latter  and  her  family,  and  in  surcharging  this  share  in 
violation  of  said  agreement  and  consent. 

9.  The  court  below  erred  in  charging  tie  appellant  with  the 
whole  income  of  the  property,  while  the  grantors  themselves,  or 
some  of  them,  received  and  used  a  large  proportion  thereof,  and 
no  one  of  the  grantors,  except  Robert  Porter  and  Mrs.  Middle- 
ton,  claimed  to  surcharge  the  appellant  in  any  respect. 

10.  The  court  below  erred  in  making  the  decree  of  January 
8d  1861,  the  same  not  being  warranted  by  the  evidence  in  the 
cause,  or  by  the  record. 

The  case  was  argued  here  by  (7.  Guillou  and  J.  B.  Toiomend^ 
for  appellant,  and  by  WaUaee  ^  Oehsehlager  and  ffom  B. 
KneasSy  for  appellee. 

The  opinion  of  the  court  was  delivered,  May  10th  1862,  by 
Read,  J. — The  real  contention  in  this  case  is,  whether  the 
indenture  of  the  8th  day  of  March  1850,  is  a  mortgage  or  deed 
of  trust. 

The  acknowledgment  before  Alderman  Thompson,  made  by 
the  owners  of  the  property,  calls  it  an  indenture  of  mortgage, 
and  it  was  recorded  as  such  in  the  office  of  the  recorder  of  deeds 
at  Philadelphia,  in  the  appropriate  mortgage-book  on  the  day  after 
it  was  acknowledged.    The  recital  shows  its  object  to  have  been  to 
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secure  a  debt  already  due  to  the  mortgagee,  the  appellant,  and 
also  such  further  advances  as  he  might  make  for  the  liquidation 
of  debts  due  by  Samuel  Porter,  deceased,  of  whom  the  mort- 
gagors were  the  widow  and  heirs,  he  having  died  intestate.  The 
condition  is  in  these  words:  "Provided,  nevertheless,  that  if,  at 
any  time  hereafter,  the  said  indebtedness  to  the  said  John  B. 
Myers,  now  existing  as  aforesaid,  and  all  other  indebtedness  to 
him  or  his  mercantile  firm,  either  for  debts  or  liabilities  of  the 
estate  of  the  said  Samuel  Porter,  which  may  hereafter  be  paid, 
in  whole  or  in  part,  by  him  or  them,  in  any  manner,  by  reason 
of  these  presents,  or  for  account  of  said  estate,  shall,  with  lawful 
interest  thereon,  be  fully  paid  and  satisfied ;  then  and  from 
thenceforth,  as  well  this  present  indenture  and  the  estate  hereby 
granted,  as  all  and  singular  the  powers,  rights,  and  authorities 
respecting  the  premises  hereby  conferred  upon  the  said  John  B. 
Myers,  shall  cease  and  determine,  and  become  absolutely  null 
and  void  to  all  intents  and  purposes,  anything  herein  contained 
to  the  contrary  notwithstanding." 

The  habendum  was  in  fee  simple,  "under  and  subject,  never- 
theless, to  the  payment  of  the  several  yearly  rent-charges  or 
sums  hereinabove  recited  respecting  the  lots  of  ground  severally, 
whereout  the  same  issue  and  are  payable."  Then  follows  a  power 
of  attorney  to  the  mortgagee  to  let  the  mortgaged  premises,  to 
receive  the  rents,  to  appoint  collectors  and  pay  them,  and  "to  pay 
therefrom  all  interest-moneys  on  debts  secured  by  mortgages, 
insurances,  taxes,  and  assessments,  as  well  on  the  said  properties 
as  on  said  advances,  .water-rents  and  charges  whatsoever,  and 
also  all  such  further  sums  as  he  or  his  agents  respectively  may 
deem  necessary  for  keeping  the  premises  in  proper  repair ;  it 
being  distinctly  understood  and  stipulated  that  nothing  herein 
contained  shall  be  construed  so  as  to  render  the  said  John  B. 
Myers,  his  heirs,  executors,  or  administrators,  liable  for  any 
moneys  not  actually  received  by  him." 

Then  follows  a  stipulation  that  the  said  Myers  may,  at  his 
option,  upon  paying  of  any  debt  or  encumbrance,  cause  the 
claim  or  record  thereof  to  be  assigned  or  marked  to  his  use,  and 
that  nothing  therein  contained  shall  prevent  his  causing  proceed- 
ings to  be  at  any  time  instituted  under  all  or  any  of  such  as- 
signed demands :  provided,  however,  that  he  shall  not  thereby 
impair  the  right  of  any  of  the  parties  of  the  first  part  to  an 
equitable  settlement  and  adjustment  of  all  receipts  and  disburse- 
ments in  the  matter  of  the  premises. 

This  is  clearly  nothing  but  a  mortgage  given  to  secure  a  pre- 
sent debt,  and  future  advances  to  be  made  by  the  mortgagee  for 
the  accommodation  and  convenience  of  the  mortgagors.  Upon 
the  payment  of  the  debt  and  advances,  the  mortgagors  are  enti- 
tled to  have  the  mortgage  satisfied.     The  only  additions  to  the 
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usual  form  do  not  alter  its  character;  the  first  heing  simply  a 
letter  of  attorney,  which  Mr.  Myers  could  use  or  not  at  his 
pleasure  ;  and  the  second,  that  if  he  pays  encumbrances,  he  may 
have  them  marked  to  his  use  as  an  additional  security.  If, 
therefore,  he  used  the  power  to  collect  rents,  he  is  in  fact  ac- 
countable as  a  mortgagee  in  possession.  When  he  does  not  use 
it,  but  the  rents  are  collected  by  the  owner  of  some  of  them,  he 
is  not  accountable  to  any  one.  In  fact,  he  is  accountable  for 
whatever  money  he  actually  receives,  either  on  account  of  this  • 
security  or  in  discharge  of  it,  or  of  any  advances  or  payments 
he  has  made,  agreeably  to  the  spirit  and  intent  of  the  provisions 
of  the  mortgage.  Whatever  sums  he  has  received,  he  is  to  be 
charged  with,  and  he  is  to  have  credit  for  every  legal  payment 
or  disbursement,  and  whatever  balance  is  in  his  hands  he  is 
bound  to  apply  in  discharge  of  the  principal  and  interest  due  on 
the  mortgage. 

It  is  proper  to  say  that  Mr.  Myers  never  did  receive  the  rents 
of  any  portion  of  the  property,  except  the  houses  numbered 
from  1  to  10,  they  being  the  only  ones  of  which  he  ever  as- 
sumed the  collection,  and  these  only  from  the  8th  of  March 
1850,  to  the  1st  of  January  1852.  All  the  rents  of  the  other 
houses,  as  well  as  those  of  No.  1  to  No.  10,  after  the  1st  of 
January  1852,  were  received  by  the  mortgagors,  or  some  of 
them,  and  for  which  they  are  accountable  to  each  other  as 
tenants  in  common. 

The  attempt,  therefore,  of  one  of  the  heirs  of  Samuel  Porter, 
to  charge  Mr.  Myers  with  what  he  had  never  received,  but 
which,  with  his  acquiescence,  had  been  received  by  his  co-tenants 
and  applied  to  their  support,  and  particularly  of  his  widowed 
mother,  is  not  entitled  to  any  peculiar  favour  in  a  court  of  equity, 
and  we  are  happy  to  say  that  it  has  neither  law  nor  justice  to 
sustain  it. 

Mr.  Myers  is  chargeable  only  with  what  he  has  actually  re- 
ceived, and  no  more ;  and  he  is  entitled  to  credit  for  every  legal 
payment  and  disbursement,  and  upon  this  footing  the  amount 
actually  due  him,  under  the  mortgage  and  other  securities,  is  to 
be  ascertained. 

Decree  reversed,  and  it  is  hereby  referred  to  Garrick 
Mallery,  Esq.,  as  master,  to  state  the  account  upon 
the  principles  above  stated,  and  to  report  a  decree 
in  conformity  thereto. 
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Keen  et  al.  verms  Kleckner  and  Orwig. 

Voluntary  Judgment  for  Debt  barred  by  the  Statute,  validity  of  as  against 
other  Creditors. — Debtor  in  failing  circumstances,  power  of  to  prefer 
boD&  fide  Creditors, —  What  claims  may  be  included  in  such  Judgment. 
— Estoppel  in  pais. 

1  Thoueh  part  of  a  debt  for  which  a  jadgment  is  given  is  barred  by  the 
Statute  of  Limitations,  yet  if  the  claim  be  honest,  the  defendants  are  not 
bound  to  interpose  the  statute,  and  the  judgment  is  valid  :  so  if  a  part  of  the 
claim  be  founded  on  a  moral  obligation,  such  as  the  verbal  assumption  by  one 
of  the  defendants  of  indebtedness  which  under  the  Statute  of  Frauds  would 
not  be  enforceable  at  law,  the  judgment  is  nevertheless  good ;  and  where  exe- 
cution is  issued  upon  it,  and  the  property  of  the  defendants  sold  to  the  plain- 
tiff therein,  his  title  thereto  will  be  good. 

2.  Though  the  defendants  are  in  failing  circumstances,  yet  they  have  the 
right  to  secure  a  bond  fide  debt  by  judgment,  though  other  creditors  may  be 
defeated  thereby ;  and  the  questions  as  to  the  validity  of  the  debt  are  for  the 
jury. 

3.  Where  the  father  of  the  defendants  had  made  an  assignment  for  the 
benefit  of  creditors,  while  his  sons  were  indebted  to  him,  but  his  debts  were 
all  paid  and  the  remaining  property  revested  in  him,  it  is  not  a  fraud  on  the 
creaitors  ofthe  defendants  that  the  assignee  did  not  return  the  indebtedness 
in  the  inventory ;  and,  in  an  issue  for  the  purpose  of  trying  the  title  to  eoods 
levied  on  by  execution-creditors  of  the  sons,  but  claimed  by  the  father,  ne  ia 
not  debarred  from  asserting  such  indebtedness. 

Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  an  issue  under  the  Sheriff's  Interpleader  Act,  in 
which  Michael  Kleckner  and  Joseph  Orwig  were  plaintiffs,  and 
Keen,  Sterling  &  Frank,  Shultz,  Peiffer  &  Sieger,  and  Brooke  & 
Fuller  were  defendants,  to  try  the  right  of  property  in  a  certain 
stock  of  store  goods  which  had  been  taken  in  execution  under 
judgments  by  the  said  defendants  against  Jeremiah  and  Charles 
Kleckner,  partners  doing  business  as  J.  &  C.  Kleckner. 

The  material  facts  of  this  complicated  case  are  as  follows  :— 
Michael  Kleckner,  a  merchant  living  in  Union  (now  Snyder) 
county,  took  his  son  Jeremiah  into  partnership  with  him  at  his 
store  in  Centreville,  some  time  in  May  1852.  The  son  agreed  to 
pay  the  one-half  of  the  indebtedness  then  due  to  merchant  credit- 
ors and  others,  on  account  of  goods  sold  to  him  for  that  store* 
The  business  was  conducted  there  for  some  time  by  the  father 
and  son,  when  the  father  sold  his  interest  in  the  stock  of  goods 
and  partnership  property  to  his  son,  who  continued  the  business 
in  his  own  name  for  about  eleven  months,  and  then  took  his  bro- 
ther Charles  into  partnership  with  him.  The  brothers  continued 
the  business  at  the  same  place,  in  the  name  of  J.  &  C.  Kleckner, 
and  also  opened  another  store  at  a  place  called  Port  Ann,  in  the 
same  county.  After  conducting  business  at  both  places  for  some 
time,  they  became  insolvent  and  were  unable  to  pay  their  debts. 
They  then  confessed  a  judgment  in  favour  of  their  father  for 
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the  sum  of  $5123.47,  which  was  entered  in  the  Common  Plea« 
of  Snyder  county.  They  had  previously  sold  out  their  store  at 
Port  Ann,  to  Huffnagle  &  Weaver,  who  paid  them  part  in  cash 
and  part  with  their  own  notes,  which  were  delivered  to  the  father 
in  part  payment  of  the  judgment  which  they  had  confessed  to 
him.  Huffnagle  &  Weaver,  finding  that  they  were  unable  to  pay 
these  notes,  agreed  to  sell  their  stock  of  merchandise  to  Michael 
Kleckner,  in  consideration  that  he  would  cancel  and  surrender 
them.  This  stock  of  merchandise  was  delivered  to  Michael 
Kleckner,  who  agreed  with  Joseph  Orwig,  the  father-in-law  of 
Charles  Kleckner,  to  open  a  store  in  Minersville,  in  Schuylkill 
county,  to  be  conducted  by  Charles  Kleckner,  and  for  that  pur- 
pose, on  the  14th  May  1860,  gave  him  a  power  of  attorney.  The 
stock  of  goods  thus  obtained  from  Huffnagle  &  Weaver  were 
then  removed  to  Minersville,  and  an  additional  stock  purchased 
by  Kleckner  &  Orwig,  in  Philadelphia.  The  business  was  con- 
ducted for  a  short  time  by  Charles  Kleckner,  as  agent,  in  the 
borough  of  Minersville,  when  the  store  was  removed  to  Ashland, 
and  the  business  conducted  by  him  there  as  agent  of  the  plain- 
tiffs; and  the  stock  renewed  from  time  to  time,  as  occasion 
required.  These  are  the  goods  which  were  taken  in  execution, 
as  above  stated.  The  defendants  alleged  that  they  are  the  pro 
perty  of  J.  &  C.  Kleckner,  and  do  not  belong  to  the  plaintiffs;  that 
the  judgment  confessed  by  the  sons  to  the  father,  in  Snyder 
county,  was  without  consideration ;  that  they  were  not  indebted 
to  their  father ;  and  that  the  judgment  was  confessed  for  the  pur- 
pose of  hindering  and  delaying  the  creditors  of  the  sons. 

On  the  trial  of  the  case  the  following  points  were  presented  to 
the  court  below : — 

The  plaintiffs  requested  the  court  to  charge, 

1.  That  defendants  cannot  avail  themselves  in  this  issue  of  a 
defence  on  the  allegation  that  the  claim  on  which  the  judgment 
gingle  bill  in  evidence  was  founded  had  become  vested  in  Charles 
Cauley,  by  virtue  of  the  deed  of  voluntary  assignment  of  the 
18th  of  October  1858. 

2.  That  J.  k  C.  Kleckner  had  a  perfect  right  to  give  their 
father  (Michael  Kleckner)  a  judgment  for  a  bond  fide  debt,  not- 
withstanding it  might  have  the  effect  of  giving  him  a  preference 
over  other  creditors. 

8.  That  the  mere  fact  of  Mr.  Cauley,  the  assignee  of  Michael 
Kleckner,  leaving  the  claim  on  which  the  judgment  single  bill  is 
founded,  out  of  the  inventory  will  not  render  it  fraudulent  and 
void,  and  if  the  testimony  of  Charles  Cauley  and  Jeremiah 
Kleckner  is  believed,  the  leaving  it  out  of  the  inventory  is  ac- 
counted for. 

4.  That  if  the  jury  believe,  from  the  evidence  in  the  cause, 
'  that  the  claim  on  which  the  judgment  single  bill  in  evidence  was 
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founded,  was  bond  fide^  and  owing  by  J.  &  C.  Kleckner  to  their 
father,  and  that  the  promissory  notes  of  J.  k  C.  Kleckner, 
against  Weaver  &  Huffnagle,  were  given  to  M.  Kleckner  as  part 
payment  on  that  judgment,  and  that  Michael  Kleckner  and 
Joseph  Orwig  purchased  the  store  at  Port  Ann  with  these  notes, 
and  removed  the  goods  to  Minersville,  and  afterwards  to  Ashland, 
with  other  goods,  and  from  time  to  time  replenished  the  store, 
and  it  still  belonged  to  them  at  the  time  of  the  levy  of  the  sher* 
Iff,  then  they  are  entitled  to  a  verdict. 

5.  That  if  any  part  of  the  goods  in  the  store  levied  on  by  the 
sheriff  at  Ashland,  belonged  at  the  time  to  plaintiffs,  they  are 
entitled  to  a  verdict  for  those  goods,  under  the  decision  of  the 
Supreme  Court,  in  case  of  Van  Winkle  v.  Young  &  Kline,  1 
Wright  214. 

6.  That,  even  if  part  of  the  claim  on  which  the  judgment  bill 
was  founded  had  been  barred  by  the  Statute  of  Limitations,  J.  & 
C.  Kleckner  were  not  bound  to  interpose  the  statute,  and  there 
is  nothing  wrong,  either  in  law  or  morals,  in  securing  an  honest 
claim,  though  barred  by  the  Statute  of  Limitations. 

7.  That  if  the  store  belonged  to  plaintiffs,  they  had  a  right  to 
appoint  Charles  Kleckner  their  agent  to  take  charge  of  it  for 
them,  and  by  doing  so  did  not  render  it  liable  to  be  taken  in 
execution  for  the  debts  of  J.  &  C.  Kleckner. 

8.  That  if  J.  &  C.  Kleckner  did  not  manage  their  affairs  as 
prudent  men  ought  to  do,  it  cannot  affect  the  claim  of  their 
father,  if  it  is  bond  fide. 

9.  That,  even  if  the  jury  should  believe  that  J.  &  C.  Kleckner 
or  Jeremiah  Kleckner,  in  their  cross-examination,  have  not  given 
a  satisfactory  explanation  of  their  losses  and  how  they  became 
insolvent,  it  cannot  affect  the  claim  of  their  father,  if  it  was 
bond  fide  and  honourably  due  him. 

10.  That  Michael  Kleckner  had  a  perfect  right  of  taking 
collateral  securities  on  his  claim  (if  bond  fide)  even  to  more  than 
the  amount  of  his  debt,  and  is  not  bound  to  account  for  them 
faster  than  collected. 

The  defendants  also  requested  the  court  to  charge, 
1.  That  if  the  alleged  indebtedness  of  J.  &  C.  Kleckner  to 
Michael  Kleckner  truly  existed,  it  was  the  duty  of  Charles  Caw- 
ley,  the  assignee  under  the  deed  of  voluntary  assignment,  to 
return  that  indebtedness  in  the  inventory  which  he  filed  of  the 
assets  of  Michael  Kleckner. 

That  Cawley,  the  assignee,  had  no  right  to  suppress  such  in* 
debtedness  under  any  pretext  whatever,  and  that  as  he  not  only 
disregarded  that  duty,  but  combined  and  conspired  with  th« 
assignor,  Michael  Kleckner,  and  the  alleged  debtors,  Jeremiah 
and  Charles  Kleckner,  as  severally  testified  to  by  Cawley  and 
Jeremiah  and  Charles  Kleckner,  to  conceal  the  said  alleged  inf> 
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debtedness,  so  that  it  should  not  become  known  and  thereby 
interfere  with  the  credit  of  Jeremiah  and  Charles,  such  disre- 
gard of  duty  and  the  combined  concealment  of  the  existence  of 
such  indebtedness  was  a  fraud  upon  subsequent  creditors,  and 
Michael  Kleckner,  Charles  Cawley,  Jeremiah  Kleckner,  and 
Charles  Kleckner  are  each  and  all  estopped  from  asserting  or 
maintaining  the  existence  of  such  indebtedness  to  the  prejudice 
of  such  creditors,  and  that  therefore  such  indebtedness  cannot 
be  asserted  as  the  consideration  for  the  Huffnagle  &  Weaver 
notes,  and  the  goods  acquired  by  them  may  properly  be  treated 
by  the  creditors  of  J.  &  C,  Kleckner  as  the  property  of  the 
latter.  .      ^    ;  r 

2.  That,  as  Charles  Cawley,  the  assignee  of  Michael  Kleckner, 
filed  of  record  an  inventory  of  the  assets  of  the  latter,  repre- 
senting, under  the  oath  of  two  sworn  appraisers,  that  it  w^s  a 
full  and  complete  inventory  of  all  the  property,  which  property 
passed  by  the  assignment,  and  as  this  inventory  omitted  to  report 
any  such  indebtedness  from  J.  &  C.  Kleckner,  as  reported  by 
the  plaintiffs  in  this  issue  as  the  consideration  of  the  judgment- 
n6te  for  $5143.47,  and  as  said  Cawley  testifies  that  he  well  knew 
of  the  existence  of  such  indebtedness,  but  wilfully  and  inten- 
tionally suppressed  the  existence  of  the-  same,  so  as .  to  better 
enable  J.  &  C.  Kleckner  to  maintain  credit  and  contract  other 
indebtedness,  said  Cawley,  the  assignee,  could  not  assert  such 
indebtedness  to  the  prejudice  of  subsequent  creditors  of  J.  &  C. 
Kleckner,  and  that  as  the  title  to  such .  indebtedness  pas3ed  by 
the  assignment  to  Cawley,  the  assignee,  Michael  Kleckner,  could 
not  assert  such  indebtedness  as  in  him,  and  more  especially  is  he 
debarred  from  so  doing  when  he,  as  here  shown,  connived  at  the 
concealment  by  his  assignee,  Cawley. 

8.  That  Michael  Kleckner  having,  on  the  25th  May  1860, 
issued  awrit  of  alias  fieri  facias  upon  his  judgment  against  J. 
&  C.  Kleckner,  for  the  full  amount  thereof  not  realized  by  the 
sale  under  the  writ  of  fieri  facias^  and  without  having  given  any 
credit  for  any  payment  on  account  thereof  by  the  Hufipagle  h 
Weaver  notes,  which  he  claims  in  this  issue  were  paid  to  him, 
on  the  11th  May  1860,  on  account  of  said  judgment,  and  it 
appearing  by  the  record  of  said  judgment  that  he  thereafter 
levied  upon  the  real  estate  of  J.  &  C/  Kleckner,  and  h6,d  the 
same  condemned  under  said  writ  of  alias  fieri  faeias^  on  the  25th 
September  1860,  and  it  not  appearing  that  even  at  the  time  oC 
thejsherifi'*s  inquisition,  any  credit  for  payment  by  the  Huffnagle 
&  Weaver  notes  as  aforesaid  was  given,  such  proceeding  on  the 
part  of  Michael  Kleckner  was  an  assertion  of  record  that  the 
whole  amount  of  said  judgments  less  the  $  realized  under 

the  writ  o£  fieri  facias^  was  still  due  and  unpaid,  thereby  contributing 
to  the  more  ready  condemnation  of  the  real  estate  of  defendants, 
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and  thereby  deterring  subsequent  judgment-creditors  from  seek- 
ing  to  realize  their  judgments  out  of  the  proceeds  of  said  real 
estate,  he  is  thereby  estopped  frbm  asserting  as  against  such 
creditors,  that  the  HufFnagle  &  Weaver  notes  were  received  as  a 
payment  on  account  of  such  judgment ;  and  that  if  the  Huffnagle 
&  Weaver  notes  cannot  be  treated  as  a  payment  on  account  of 
such  judgment,  and  there  being  no  pretence  that  they  were 
received  on  any  other  account,  they  remained  the  property  of 
J.  k  C.  Kleckner,  who  cannot  assert  that  goods  purchased  with 
such  notes  are  not  their  property,  liable  to  levy  and  sale  by  their 
execution-creditors. 

4.  That  a  voluntary  confession  of  judgment  by  sons  to  their 
father,  at  a  time  when  they  are  largely  indebted  and  insolvent, 
and  when  pressing  creditors  are  about  to  obtain  judgments  by 
adverse  legal  proceedings,  makes  it  incumbent  in  a  controversy 
between  the  father  and  creditors  of  the  sons  to  establish  the 
consideration  and  bona  fides  of  such  judgment  by  clear  and  satis- 
factory evidence;  and  that  the  absence  of  all  memoranda  in 
writing,  and  of  the  evidence  of  third  parties,  as  in  this  case,  to 
establish  such  indebtedness,  are  strong  circumstances  to  raise  the 
presumption  of  fraud  and  collusion,  as  to  the  judgments  confessed, 
and  more  especially  is  that  the  case  when  the  amount  of  such 
voluntary  judgment  is,  as  in  «this  case,  large,  and  where,  as  in 
this  case,  the  considerationfor  the  confessed  judgment  is  ad- 
mitted to  be  on  an  old  stale  claim,  and  based  upon  the  assumption 
of  liability  of  the  sons  for  the  alleged  debt  of  others,  and  still 
more  so  is  that  the  case  where,  in  addition  to  the  facts  stated, 
the  sons  assign  to  the  father  collaterals,  and  make  alleged  volun- 
tary payments,  exceeding  the  whole  amount  of  the  judgment, 
and  yet  when  the  father,  after  such  payments  and  receipt  of  the 
collaterals,  issues  execution,  and  levies  upon  and  condemns  real 
estate  of  the  sons,  without  giving  any  credit  for  the  payments, 
and  takes  assignments  in  writing,  absolute  on  their  face,  of  judg- 
ment against  third  parties,  and  the  delivery  of  possession  of 
personal  chattels  which  are  asserted  to  be  merely  collaterals  for 
the  voluntary  judgment,  and  for  which  is  neither  given  a  receipt 
or  memorandum  in  writing  to  show  that  such  judgments  assigned 
as  aforesaid  and  such  personal  chattels  are  received  as  collaterals, 
and  that  when,  as  in  this  case,  in  addition  to  the  facts  stated, 
the  sons  knew  that  the  alleged  consideration  for  the  judgment 
confessed  did  not  belong  to  the  father,  but  to  his  assignee  under 
a  deed  in  trust  for  creditors,  and  which  assignee  had  not  yet 
settled  up  the  father's  estate  nor  filed  any  account,  such  judg- 
ment and  all  payments  to  the  father  and  assignment  of  collaterals 
are  fraudulent  and  void  against  the  creditors  of  the  sons. 

5.  That  whatever  claim  Michael  Kleckner  had  against  J.  &  C. 
Kleckner  at  the  date  of  his  assignment,  passed  to  his  assignee, 
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Charles  Cawley,  in  trust  for  his  creditors  to  pay  debts,  whether 
Owing  by  himself  individually,  or  as  one  of  the  firm  of  M. 
Kleckner  &  Son,  and  that  the  right  thereto  will  remain  in  such 
creditors  until  the  trust  is  fully  executed  and  the  assignee  dis- 
charged upon  a  final  settlement  of  his  account  in  the  court  of 
Union  county,  and  that  as  both  J.  &  G.  Eleckner  and  Michael 
Kleckner  knew,  in  May  1860,  that  such  assignee  had  neither 
fulfilled  his  trust  nor  settled  his  account,  no  payment  by  J.  &  C. 
Kleckner  to  Michael  Kleckner  on  account  of  such  assigned 
claim,  for  the  purpose  of  enabling  Michael  Kleckner  to  buy  out 
the  stock  of  store  goods  of  Hutfnagle  &  Weaver,  so  as  to  start  a 
store  in  Minersville,  with  either  Jeremiah  or  Charles  Kleckner 
as  his  agent,  would  entitle  J.  &  C.  Kleckner  to  any  credit  for 
such  payment  of  such  assigned  claim,  and  such  alleged  payment 
is  therefore  without  consideration,  and  an  appropriation  of  the 
assets  of  J.  &  C.  Kleckner  for  the  benefit  of  one  or  both  of 
them  is  a  fraud  upon  their  creditors,  and  void  as  against  such 
creditors. 

6.  That  under  the  provisions  of  the  1st  section  of  the  Act  of 
the  26th  of  April  1855,  relative  to  frauds  and  perjuries,  the 
alleged  verbal  assumption  by  Charles  Kleckner  of  the  half  of  the 
debts  of  M.  Kleckner  &  Son,  including  the  alleged  consideration 
for  the  judgment  of  $5123,47,  was  void  in  law,  and  cannot  there- 
fore be  set  up  after  the  insolvency  of  J.  &  C.  Kleckner  as  the 
consideration  of  a  judgment  upon  which  to  gain  a  preference 
over  other  creditors  of  the  firm  of  J.  &  C.  Kleckner  out  of  the 
firm  assets. 

7.  That  if  the  jury  believe  that  the  judgment  confessed  by 
J.  &  C.  Kleckner  to  their  father,  Michael  Kleckner,  was  givea 
for  a  full  and  valuable  consideration,  yet  if  it  was  confessed  with 
the  view  of  being  used  to  cover  up  their  real  estate  and  book 
accounts,  judgments  against  third  parties,  promissory  notes  for 
a  large  amount,  and  personal  chattels,  so  as  to  take  them  out  of 
the  reach  of  other  creditors,  and  so  that  the  father  might  confer 
business  advantages  upon  the  sons,  the  whole  transaction  between 
the  father  and  sons  is  fraudulent  and  void  against  creditors. 

The  court  below  (Hegins,  P.  J.)  answered  these  points  thus : — 

The  points  of  the  plaintiffs  were  all  affirmed.  The  1st,  2d,  Sd, 
6th,  and  6th  points  of  the  defendants  were  negatived,  the  7th 
was  affirmed,  and  the  4th  answered  as  follows : — 

"  The  plaintiffs  are  bound  to  satisfy  the  jury  by  the  evidence 
that  the  judgment  confessed  by  the  sons  to  the  father  was  for  a 
bond  fide  debt,  and  not  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors ;  and  whether  it  was  or  not  the  jury  must 
decide  from  the  evidence  in  the  case.*' 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
plaintifis.     The  defendants  thereupon  sued  out  this  writ,  and 
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assigned  for  error  here  the  refusal  of  the  court  below  to  affirm 
their  1st,  2d,  3d,  5th,  and  6th  points,  and  in  affirming  plaintiffs' 
5th  and  6th  points. 

F.  P.  DeweeBj  A.  0.  SimpBtmy  and  F.  W.  Sughei,  for  plain- 
tiffs in  error. 

Q:  F,  Miller^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 

Read,  J. — The  single  question  of  fact  in  this  cause  was  whether 
the  goods  levied  upon,  under  the  executions  of  the  defendants 
below  in  the  feigned  issue,  were  the  property  of  Jeremiah  and 
Charles  Kleckner,  the  defendants  in  those  executions,  or  of  the 
plaintiffs  in  the  feigned  issue,  Michael  Kleckner  and  Joseph 
Orwig.  This  question  was  distinctly  submitted  by  the  court  to 
the  jury,  and  has  been  found  by  them  in  favour  of  the  plaintiffs, 
and  the  verdict  must  stand,  unless  the  court  committed  some 
error  in  point  of  law  in  charging  the  jury  affecting  the  merits  of 
the  case. 

We  perceive  no  error  in  the  answers  of  the  court  to  the  6th 
and  5th  points  put  by  the  plaintiffs  below,  the  first  being  clearly 
right,  and  the  second  being  rendered  inapplicable,  as  the  jury 
found  that  all  the  goods  were  the  property  of  the  plaintiffs. 

The  answers  of  the  court  to  the  1st,  2d,  and  4th  points  of  the 
defendants  below,  in  refusing  the  instructions  prayed  for,  seem 
to  be  entirely  correct,  for  we  cannot  see  how  the  assignment  of 
Michael  Kleckner,  and  the  acts  under  it,  have  anything  to  do  with 
the  case,  particularly  as  the  debts  secured  by  it  were  paid,  and 
all  the  rights  of  the  remaining  property  fully  revested  in  the 
assignor.  The  defendants  clearly  could  not  complain  of  these 
acts,  nor  were  they  in  a  situation  to  complain  of  the  proceedings 
by  Michael  Kleckner  on  his  judgment,  nor  was  there  anything 
done  by  him,  vesting  the  Huffnagle  &  Weaver  notes  in  J.  &  C. 
Kleckner ;  the  court  were  therefore  right  in  negativing  the  3d 
point  of  the  defendants. 

The  6th  point  was  also  properly  negatived  (Byles  on  Bills  109), 
and,  if  the  jury  believed  the  testimony,  there  was  evidence  of  a 
consideration  amply  sufficient  to  sustain  the  judgment  entered  on 
the  10th  May  1860  on  the  judgment-note  of  J.  &  C.  Kleckner. 
Upon  the  whole,  the  court  appear  to  have  fairly  submitted  the 
facts  to  the  jury,  with  proper  instructions  upon  the  law  of  the 
case,  and  therefore 

The  judgment  is  affirmed. 
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^j  ^      Bank  of  the  Northern  Liberties,  Garnishees  of 
^'^  Thomas,  C.  Jones,  ,i;6r5?^  Jones  &  Cole. 

Bank  Deposits  by  an  ^^Agenf  belong  to  his  Principal, 

A  deposit  in  bank  by  a  depositor,  as  "agent,"  is  primd  facie  the  property 
of  his  principal,  and  is  not  liable  to  attachment  for  the  debt  of  the  *'  agent ;" 
but  in  all  such  cases  the  niEime  of  the  principal  should  be  stated  on  the  account. 

Error  to  the  District  Court  o{  Philadelphia, 

This  was  an  attachment  execution  in  the  District  Court  of 
Philadelphia,  in  which  Rowland  Jones  and  George  W.  Cole, 
trading  as  Jones  &  Cole,  were  plaintiffs,  and  The  Bank  of  the 
Northern  Liberties,  garnishees  of  Thomas  C.  Jones,  were  de- 
fendants. 

After  interrogatories  had  been  filed  and  answered,  the  plea 
of  nulla  bona  was  eutered  by  the  defendants,  on  which  the  par- 
ties went  to  trial.  •     - 

The  case  was  this : — Thomas  C.  Jones,  against  whom  Jones  & 
Cole  held  a  judgment,  had  for  a  long  time  been  a  depositor  in 
the  Bank  of  the  Northern  Liberties,  in  the  name  of  "  Thomas  C. 
Jones,  agent,"  checks  being  drawti  by  him  from  time  to  time  in 
that  form  against  the  sums  deposited,  which  were  regularly  paid 
by  the  bank. 

The  plaintiffs  below  having  read  the  answers  of  the  garnishees, 
which  disclosed  the  fact  that  the  deposits  made  by  Jones  were 
made  as  agent  for  different  persons,  and  having  called  the  book- 
keeper of  the  bank,  who  proved  that  the  deposits  were  made,  as 
shown  by  his  bank-book,  in  the  name  of  "Thomas  C.  Jones, 
agent,"  closed  their  case. 

The  bank  as  garnishees,  and  the  parties  whose  moneys,  depo- 
sited by  said  Jones  as  their  agent,  had  been  attached ;  then  offered 
to  prove  that  the  moneys  were  none  of  them  the  moneys  of  said 
Jones,  but  that  they  were  made  up  of  various  sums  belonging  to 
parties  of  whom  he  was  the  agent,  and  partly  of  moneys  belong- 
ing to  an  estate  of  which  he  was  the  acting  executor ;  but  the 
court  refused  to  admit  the  testimony,  which  was  assigned  here 
for  error. 

Abrahams^  for  claimants,  and  Charles  U.  Lex,  for  the  gar- 
nishees, argued  that  this  case  differed  entirely  from  the  case  of 
Jackson  v.  The  Bank  of  the  United  States,  10  Barr  61.  In  that 
case  the  deposits  and  account  were  kept  in  the  name  of  the 
defendant  against  whom  the  attachment  issued,  without  any 
mark  or  designation  whatever  to  distinguish  them,  or  any  notice 
whatever  that  any  other  person  had  an  interest  in  them.     Here 
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the  character  of  the  deposit  was  disclosed  upon  its  face.  It  was 
made  with  the  term  "  aTgent*'  attached,  which  implied  that  the 
depositor  was  acting  in  a  fiduciary  capacity,  and  that  the  moneys 
deposited  were  not  hia  own.  It  was  manifestly  impossible  for 
the  depositor  to  do  more,  under  the  circumstances  of  the  case, 
than  add  the  term  agent.  Had  he  acted  for  one  only,  then  the 
party  for  whom  he  was  acting  might  have  been  disclosed,  but 
this  could  not  be  required  when,  as  it  was  proved,  he  was  acting 
for  many.  Had  notice  been  given  to  the  bank  by  the  parties  for 
whom  he  was  acting,  not  to  pay  over  to  him,  they  would  have 
been  obliged  to  obey  it.  The  position  of  the  account,  therefore, 
being  sufficient  to  notify  the  bank  that  he  was  acting  for  others, 
the  attaching  creditors  can  have  no  higher  claims  on  that  which 
Jones  never  claimed  as  his  own.  The  case  of  The  Farmers' 
and  Mechanics*  Bank  v.  Benj.  Scott,  Jr.,  decided  at  the  last 
term  of  the  Supreme  Court,  was  of  the  same  character  as  that 
of  The  United  States  Bank  v.  Jackson.  The  deposit  was  there 
made  with  no  mark  whatever  to  designate  it  as  not  being  the 
exclusive  property  of  the  depositor.  Both  cases,  therefore, 
differed  from  the  one  now  submitted  to  the  court. 

Sharpless^  for  defendants  in  error,  contended  that  the  case 
was  ruled  by  Jackson  v.  The  Bank  of  the  United  States,  10  Barr 
61,  and  The  Farmers*  and  Mechanics*  Bank  v.  Thoms ;  and  that 
the  addition  of  the  word  "  agent**  was  not  sufficient  to  ear-mark 
the  fund,  or  indicate  the  names  of  other  owners. 

The  opinion  of  the  court  was  delivered,  May  10th  1862,  by 
Read,  J. — "Money,  when  paid  into  a  bank,  ceases  altogether 
to  be  the  money  of  the  principal ;  it  is  then  the  money  of  the 
banker,  who  is  bound  to  return  an  equivalent  by  paying  a  similar 
sum  to  that  deposited  with  him,  when  he  is  asked  for  it."  The 
money  placed  in  the  custody  of  a  banker  is  to  all  intents  and 

Eurposes  the  money  of  the  banker,  to  do  with  it  as  he  pleases ; 
e  is  guilty  of  no  breach  of  trust  in  employing  it ;  "  he  is  not 
bound  to  keep  it  or  deal  with  it  as  the  property  of  his  principal, 
but  he  is  of  course  answerable  for  the  amount,  because  he  has 
contracted,  having  received  that  money,  to  repay  to  the  princi- 
pal, when  demanded,  a  sum  equivalent  to  that  paid  into  his 
hands." 

"  The  trade  of  a  banker  is  to  receive  money  and  use  it  as  if 
it  were  his  own,  he  becoming  debtor  to  the  person  who  has  lent 
or  deposited  with  him  the  money  to  use  as  his  own,  and  for 
which  money  he  is  accountable  as  a  debtor.**  "  I  cannot  at  all 
confound  the  situation  of  a  banker  with  that  of  a  trustee,  and 
conclude  that  the  banker  is  a  debtor  with  a  fiduciary  character :" 
Hill  V.  Foley,  2  House  of  Lords*  Cases  36,  37,  44.    A  banker 
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is  therefore  in  relation  to  his  customer,  neither  a  trustee  nor  a 
quasi  trustee,  but  simply  a  debtor  to  him  for  a  loan.  The  rela- 
tion thus  established  is  that  of  debtor  and  creditor  merely,  un- 
accompanied by  any  fiduciary  connection. 

Third  persons  may,  however,  have  rights  over  the  debt  thus 
created,  and  such  claims  have  given  rise  to  several  decisions 
which  it  becomes  necessary  to  examine,  in  order  to  ascertain  the 
principles  settled  by  them,  so  far  as  they  are  applicable  to  the 
present  case. 

In  Sims  v.  Bond,  5  Barn.  &  Adol.  389,  which  was  an  action 
for  money  had  and  received,  to  recover  the  balance  of  an  account 
with  a  banker  in  the  name  of  another,  upon  the  allegation  that 
it  was  the  money  of  the  plaintiffs.  Lord  Denman  said,  ^^  Sums 
which  are  paid  to  the  credit  of  a  customer  with  a  banker,  though 
usually  called  deposits,  are  in  truth  loans  by  the  customer  to  the 
banker :  Carr  v.  Carr,  1  Meriv.  341,  with  Devaynes  v.  Noble,  1 
Id.  668 ;  and  the  plaintiffs  who  seek  to  recover  the  balance  of 
such  an  account  must  prove  that  the  loans  were  made  by  them/* 
**We  do  not  say  that  where  a  person  lends  money  nominally  on 
his  account,  but  really  on  account  of  and  as  the  loan  of  another, 
the  real  lender  may  not  sue  for  the  money.  But  where  money 
is  lent  by  another  in  his  own  name,  the  plaintiff  who  alleges 
that  he  was  in  reality  the  lender,  must  prove  that  fact  distinctly 
and  clearly.  He  must  show  that  the  loan,  though  nominally 
that  of  another,  was  really  his  own.*' 

In  Cooke  v.  Seely,  2  Exch.  746,  Baron  Parke,  in  speaking 
of  §ims  V,  Bond,  which  had  been  decided  fifteen  years  before, 
said  in  that  case  :  "  The  court  considered  that  it  might  be  shown 
that  a  banking  account,  though  in  the  name  of  one  partner,  was 
in  truth  the  partnership  account ;  but  then  it  must  be  made  out 
by  distinct  evidence.**  "We  think,**  said  the  learned  Baron, 
"  there  is  evidence  which  ought  to  have  been  submitted  to  the 
jury,  that  Farquar,  in  opening  the  account,  was  acting  as  agent 
for  the  partnership.  The  mere  fact  of  the  money  being  part- 
nership property  would  not  be  sufiScient,  because  one  partner 
might  take  'a  portion  of  the  partnership  property  and  lend  it  to 
another,  but  in  this  case  there  are  two  circumstances  which  did 
not  occur  in  Sims  v.  Bond.  One  is,  that  though  the  account  was 
opened  in  the  name  of  Farquar,  the  letters  'B.  C.  C  were  in 
the  pass-book.  It  is  for  the  jury  to  decide  whether  by  that, 
Farquar  meant  to  keep  the  account  on  behalf  of  the  company, 
or  whether  these  letters  were  a  mere  private  memorandum.** 
"  However,  Sims  v.  Bond  decided  that  the  private  name  in  the 
pass-book  is  not  conclusive,  as  by  the  usage  of  merchants  the 
name  on  a  bill  of  exchange,  but  its  only  effect  is  to  throw  upon 
the  parties  suing,  the  obligation  of  showing  that  they  were  the 
real  contracting  parties.     The  question  in  this  case  will  be 
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whether  that  is  made  out  to  the  satiafaction  of  the  jury.  If  this 
had  not  been  a  deposit  by  a  partner,  but  by  a  third  person,  the 
matter  might  have  been  set  at  rest  by  calling  that  person  to 
prove  on  whose  account  he  really  was  lending  the  money  to  the 

In  Tassell  v.  Cooper,  9  Com.  Bench  Rep.  509,  where  the 
farming  bailifiF  of  Lord  De  Lisle  and  Dudley  (after  his  employ- 
ment as  such  had  ceased)  renewed  a  check  for  180?.  in  payment 
for  wheat  belonging  to  Lord  Dudley,  which  he  had  sold  on  his 
account  while  acting  as  bailiff,  and  paid  it  to  his  own  account . 
with  B.  &  Co.,  his  bankers,  who  received  the  cash  for  it,  and 

Save  the  bailiff  credit  for  the  amount,  but  afterwards,  on  an  in- 
emnity  from  Lord  Dudley,  refused  to  honour  his  drafts, — it  was 
held  that  even  assuming  the  check  had  been  improperly  obtained 
by  the  bailiff,  still  as  between  him  and  his  bankers,  the  amount 
was  recoverable  by  him  as  money  had  and  received  by  them  to 
his  use,  or  money  paid.  Upon  the  argument  Cresswell,  J.,  said, 
"It  is  now  settled  that  money  paid  in  by  a  customer  to  his 
banker  is  money  lent  to  the  latter :  Potts  v.  Clegg,  16  M.  &  W. 
821.  Money  paid  out  to  the  customer  pays  off  the  earlier  debt ; 
if  this  were  not  so  the  earlier  debt  might  be  barred  by  the  Statute 
of  Limitations.*'  Maule,  J.,  said  (p.  532),  "It  seems  to  me 
quite  clear  that  the  account  in  question  is  a  banking  account  of 
the  ordinarv  kind,  by  the  plaintiff  as  his  own  account  with  the 
London  ana  County  Joint  Stock  Banking  Company ;  and  that  it 
is  not  competent  to  any  third  party  to  interfere  and  to  say  that 
the  banking  company  in  reality  contracted  with  him.  This  is 
plainly  evidenced  by  the  way  in  which  the  account  was  kept ;  it 
was  a  general  account,  embracing  as  well  the  plaintiff's  own 
moneys  as  moneys  received  by  him  in  his  capacity  of  agent  for 
Lord  De  L'Isle,  and  purporting  to  be  an  account  between  the 
plaintiff  and  the  bankers  only."  Williams,  J.,  said,  "If  we 
were  to  decide  otherwise,  I  think  we  should  be  promulgating  a 
doctrine  that  would  be  found  very  injurious  to  bankers.** 

In  Bodenham  v.  Hoskins,  16  Jurist  721,  Parkes,  a  solicitor  at 
Hereford,  and  who  was  employed  by  Charles  Thomas  Bodenham 
as  the  receiver  of  the  Rotherwas  estate,  of  which  Mr.  Bodenham 
was  owner,  had  three  separate  accounts  with  the  banking  firm. 
The  first  was  called  the  "  Private  or  Office  Account,*'  which  he 
was  allowed  to  overdraw,  he  stating  that  he  intended  to  intro- 
duce the  Rotherwas  account.  On  the  25th  of  October  1846,  he 
overdrew  his  office  account  1037Z.,  and  on  the  same  day  his  clerk 
opened  an  account  to  be  called  the  "Rotherwas  Estate  Ac- 
count," and  paid  700Z.  to  the  credit  of  it,  stating  that  the  check 
which  Parkes  would  draw  would  be  so  endorsed,  and  that  Parkes 
wished  it  to  be  kept  separate  from  the  other  account.  A  third 
account  called  "The  General  Account/'  and  consisting  of  his 
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Other  clients'  money,  was  afterwards  opened  by  Parkes.  On  the 
9th  July  1847,  Parkes  drew  a  check  for  the  balance  of  the 
Rotherwas  account,  amounting  to  849Z.,  and  paid  it  into  the 
*'  OflSce  Account,"  which  account  was  then  largely  overdrawn. 
Parkes  became  insolvent,  and  Bodenham  filed  a  bill  against  the 
partners  in  the  bank,  which  was  sustained  by  Vice-Chancellor 
Kindersley,  who  decreed  the  repayment  of  the  849Z.  by  the  de- 
fendant to  the  plaintiff,  saying,  "Now  then  I  am  constrained  to 
arrive  at  the  conclusion  that  the  bankers — although  I  must 
exonerate  them  from  any  deliberate  intention  to  commit  a  rob- 
bery or  commit  a  fraud — that  the  bankers  were  not  only  parties 
to  the  simple  fact  of  the  transfer,  but  were  parties  to  the  fraud 
in  question ;  in  this  sense  that  they  were  aware  of  the  circum- 
stances which  made  it  a  fraud  in  Parkes  to  make  the  transfer  to 
his  private  accounts,  and  being  cognisant  of  that,  and  having 
been  cognisant  of  it  before  that  time  when  the  account  was 
opened  under  the  name  of  the  *  Rotherwas  Account;'  they 
being  cognisant  of  that  throughout,  concur  in  a  transaction  the 
effect  of  which  is  that  for  their  own  pecuniary  benefit  an  act  is 
done  by  Parkes,  which  is  a  fraud  upon  the  plaintiff.  Now,  ac- 
cording to  the  plain  principles  of  a  court  of  equity,  such  an  act 
never  can  be  sustained."  ... 

In  Wilks  V.  Groom,  25  Law  J.  Rep.  Ch.  724,  where  the  vice- 
chancellor  held,  under  the  circumstances,  that  an  administratrix 
with  the  will  annexed  was  not  liable  for  moneys  of  ithe  estate  lost 
by  the  failure  of  private  bankers,  with  whom  they  were  deposited, 
the  money  having  been  carried  to  the  credit  of  Mrs.  Wilks,  as 
administratrix,  "quite  independently  of  and  unconnected  with 
any  moneys  belonging  to  herself  or  any  other  person ;  she  her- 
self, in  fact,  having  no  other  moneys  in  the  hands  of  those 
bankers."  "  It  was,  therefore,"  said  the  vice-chancellor,  "  ear- 
marked ;  not  ear-marked  so  that  the  bankers  could  not  by  their 
failure  cause  a  loss  of  it,  but  ear-marked  so  as  to  distinguish  it 
from  the  moneys  of  any  other  persons  arising  from  any  other 
source." 

In  Bridgman  v.  Gill,  24  Beavan  302,  a  fund  was  standing  to 
the  account  of  two  trustees,  in  the  books  of  some  bankers  who 
had  notice  that  it  was  a  trust  fund,  the  court  having  held  from 
the  heading  of  the  account,  as  well  as  from  the  evidence  in  the 
cause,  that  the  bankers  had  notice  that  it  was  trust-money.  The 
tenant  for  life  of  the  fund  being  a  debtor  of  the  bankers,  without 
any  authority  from  the  trustees,  gave  a  check  on  the  fund  for 
^750,  which  was  appropriated  to  the  payment  of  this  debt  to 
them.  Upon  a  bill  filed  by  the  trustees  against  the  bankers, 
Vice-Chancellor  Wood  said :  "  The  most  remarkable  thing  is 
that  the  defendants  should  have  resisted  the  relief  sought.  The 
case  as  it  stands  on  the  undisputed  facts  is  this  :  In  1843  a  sum  of 
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money  was  standing  in  the  defendants*  books  to  the  credit  of  the 
plaintiffs,  and  which  the  defendants  transferred  to  themselves  in 
discharge  of  a  debt  due  to  them  from  another  person,  and  this 
was  done  without  the  slightest  sanction  or  authority  of  the  plain- 
tiffs to  support  it.*' 

"  I  think  it  totally  immaterial  that  the  defendants  had  no 
notice  of  what  the  precise  trusts  were ;  all  that  it  was  necessary 
for  them  to  know  was,  that  this  was  a  trust  account,  and  that  the 
fund  was  held  by  the  plaintiffs  as  trustees.*' 

Frazier  v.  The  Erie  Bank,  8  W.  &  S.  18,  was  a  case  of  fraud, 
and  was  correctly  decided;  and  so  also  was  The  Bank  of  the 
United  States  v.  Macalester,  9  Barr  475,  where  funds  were  de- 
posited with  the  bank  for  a  special  purpose,  with,  notice  to  the 
bank  of  wh^t  that  purpose  was,  and  it  was  held  that,  they  could 
not  refuse  to  apply  them  to  the  object  for  which  they  were 
deposited,  on  the  ground  that  a  debt  on  a  different  account  was 
due  them  from  the  djepositor. 

In  this  case  there  were  tvfo  accounts  opened  with  the  bank,  the 
first  in  the  name  of  the  "Illinois  Canal  Commissioners,'*  and  the 
second  iti  th^  name  of  "R.  T.  Barrett,  Fund  Commissioner  of 
Illinois,**  and  the  court  were  of  opinion  that  the  balance  of  the 
first  account,  which  was  devoted  to  a  particular  object  communi- 
cated to  the  bank,  could  not  be  diverted  by  the  bank  to.  the  pay- 
ment of  a.  balance  due  them. on  the  second  account,  with  which 
the  first  account  had  no  possible  connection  whatever.      ,  ,.    ,     , 

The  next  case  is  that  of  Jackson  v.  The  Bank  of  the  ^United 
States,  10  Bai*r  61,  which  was  supposed  by  the  court  below  to 
rule  ;the  case  before  us.  This  decision  is  sound  law,  and  is 
founded  upon  enlightened  principles  of  public  policy,  arising  from 
the  established  relation  of  debtor  and  creditor,  and ,  the  impera- 
tive necessity  of  requiring  the  ostensible  and  public  appearance 
of.  such  moneyed  transactions  to  be  considered  as  the  reality. 
The  account  was  in  the  name  of  the  depositor,  the  cash  paid  and 
drawn  out  were  all  his  individual  acts,  and  were  so  recognised 
and  treated  by  the  bank,  and  no  other  person  gave  notice  to  the 
bank  that  he  had  any  interest  in  the  fund,  or  made  any  claim  of 
any  kind  to  any  part  of  it  during  a  long  and  protracted  course 
of  litigation  of  several  years.  It  is  distinctly  supported  by  the 
English  cases  we  have  cited,  and  particularly  by  that  of  Tassell 
V.  Cooper. 

The  question  is,  is  the  present  case  governed  by  it,  or  is  it  not 
included  within  the  rulings  in  Bodenham  v.  Hoskins,  Cooper  v. 
Seeley,  and  Bridgman  v.  Gill  ? 

The  account  is  an  agency  account,  headed  in  the  bank-book, 
called  in  England  the  pass-book,  "Thomas  E.  Jones,  Agent;*' 
and  this,  we  suppose,  corresponds  with  the  books  of  the  Bank  of 
the  Northern  Liberties.     The  allegation  is  that  this  was  really 
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nothing  but  an  agency  account,  and  so  understood  both  by  the 
customer  and  the  bank,  and  containing  only  the  moneys  of  other 
persons  for  whom  he  was  agent,  and  no  moneys  of  his  own  at  all. 
This  was  really  asserted  by  the  bank,  and  also  by  the  depositor, 
who  had  so  far  ear-marked  it  as  to  show  it  was  not  his  own,  but 
was  really  the  property  of  others. 

If  there  had  been  separate  accounts,  each  headed  as  the  agency 
account  of  such  an  estate  or  person,  which  is  certainly  the  safer 
mode  for  all  parties,  and  is  perhaps  the  only  really  correct  one, 
there  could  have  been  no  doubt  (supposing  the  reality  to  corres- 
pond with  the  appearance)  that  no  creditor  of  the  agent  could 
have  attached  a  farthing  of  either  or  any  of  the  funds  so  ear- 
marked. 

We,  however,  think  under  the  circumstances,  the  evidence 
offered  should  have  been  admitted,  but  whether  it  could  have 
been  satisfactorily  made  out  is  entirely  another  question.  The 
case,  however,  illustrates  the  propriety  of  opening  separate 
accounts  appropriately  designated,  so  that  each  fund  may  be  dis- 
tinctly ear-marked,  and  thus  prevent  all  diflSculty  in  case  of  death, 
failure,  or  any  accident  destroying  the  evidence  of  identity  under 
a  general  agency  account.  It  is  proper  to  say  that  such  an 
account  as  the  present,  not  designating  the  individuals  who  are 
the  real  owners  of  the  money  deposited,  should  be  avoided  both 
by  the  bank  and  its  customer,  and  I  am  informed  by  the  cashier 
of  one  of  our  oldest  banks  of  large  capital  in  this  city,  "  that  his 
institution  invariably  refuses  to  open  an  account  with  the  addition 
of  'agent'  or  'attorney*  to  the  proper  name  of  the  depositor." 

Notwithstanding  the  disapprobation  of  a  learned  judge  (Paxson 
V.  Sanderson,  8  Phila.  Rep.  808),  we  hold  Jackson  v.  Bank  of 
the  United  States  to  be  good  law,  and  it  is  not  our  intention  to 
disturb  it. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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ABANDONMENT. 

Of  land  coDvejed  for  specific  purposes,  what  will  warrant  re-entry  of 
grantor.    Deid,  1. 

ACCEPTANCE. 

Bills  and  Notes,  2. 

ACCORD  AND  SATISFACTION. 
Debtoe  and  Creditor,  1. 

ACCOUNT. 

Equity,  3.  ^ 

Evidence,  3. 

ACTIONS. 

Water  Rights,  2. 

ACTIONS  ON  THE  CASE. 

1.  In  an  action  of  trespass  on  the  case  in  the  nature  of  a  writ  of  con- 
spiracy for  fraudulently  secreting  and  transferring  the  goods  of  a  defendant 
in  an  execution  from  the  reach  of  the  plaintiff,  the  defendant  pleaded 
that  the  same  questions  as  to  fraudulent  conduct  had  been  made  and 
tried  on  a  scire  facias  against  garnishees,  in  an  attachment  execution 
wherein  defendant  was  a  garnishee,  and  that  there  was  judgment  therein 
for  the  defendant :  on  the  f^eneral  issue  in  the  action  of  trespass,  there 
was  a  verdict  for  the  plaintiff,  but  the  plea  being  traversed,  on  the  issue 
thus  framed,  there  was  a  verdict  for  the  defendant:  the  court  below 
entered  judgment  for  the  plaintiff  for  the  damages  found :  on  writ  of 
error  it  was  Hdd^  that  the  question  as  to  the  fraudulent  conduct  of  the 
defendant  being  raised  incidentally  only,  on  the  scire  facias,  and  its 
decision,  not  essential  to  that  iudgment,  which  was  conclusive  of  nothing 
more  than  that  the  garnishee  had  not  at  the  time  eoods  of  the  defendants 
in  his  hands,  the  judgment  on  the  attachment  could  not  be  pleaded  as  a 
former  recovery  in  the  action  of  trespass :  hence,  it  was  not  error  to  enter 
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judgment  for  the  plaintiff  on  the  general  issae  for  the  damages  assessed. 
Tarns  V.  Levois^  402. 

2.  Where  the  fraudulent  acts  complained  of  were  committed  in  1850» 
it  is  not  a  defence  that  in  1856,  the  trustees  under  the  insolvent  laws, 
of  one  of  the  defendants,  J.,  had  brought  an  action  of  (issumpsit  against 
the  other  defendant,  W.,  to  recover  the  value  of  the  property  fraudulently 
assigned  by  J.  to  W.,  and  had  recovered  a  verdict  and  judgment :  nor 
was  it  error  in  the  court  to  refuse  to  charge  the  jury  that  if  the  goods 
sued  for  in  that  action  were  the  same  as  charged  to  have  been  fraudulently 
secreted  from  the  plaintiff,  their  verdict  should  be  for  the  defendants : 
for  the  plaintiff's  right  to  recover  damazes  for  the  unlawful  acts  of  the 
defendants  in  1850,  could  not  be  affected  by  a  recovery  in  1856  for  the 
goods  or  their  value.     Id. 

3.  One  cannot  recover  damages  for  an  injury  caused  concurrently  by 
his  own  negligence,  and  the  negligent  or  unskilful  acts  of  the  defendant. 
Heil  V.  Glanding,  493. 

4.  The  unauthorized  use  of  the  track  of  a  railroad  is  such  negligence 
as  will  prevent  a  recovery* of  damages  for  any  injury,  not  intentional  or 
wanton,  resulting  therefrom,  to  the  berson  so  using  it.     Id, 

5.  Hence,  where  in  an  action  for  aamages  resulting  from  a  collision  by 
coal-cars  running  upon  a  railroad  (which  were  in  charge  of  the  defendant, 
who  was  not  in  the  employ  of  the  railroad  conipany,  but  was  temporarily 
conducting  them),  with  a  truck  of  the  plaidtiff^with  which  he  was  carry- 
ing on  a  trading  business  along  the  linejof  the  railroad,  without  the 
authority  of  the  company  ;  in  consequence  of  which  collision  the  plaintiff 
lost  his  foot,  horse  and  truck,  the  jury  were  instructed,  that  if  the  defend- 

> ,  ant  was  unlawfully  upon  the  road,  and  in  consequence  of  his  neglect 
and  unskilfur  management  of  a  train  of  cars,  which  he  had  improperly 
taken  in  charge,  the  plaintiff  might  recover,  without  any  reference  to 
the  question  whether  tne  plaintiff  was  unlawfully  and  negligently  upon 
the  track,  such  instruction  was  error.    Id, 

ADMINISTRATION  ACCOUNT. 
Dbcidents'  Estates,  1. 

ADMINISTRATION  BOND. 
Decedents'  Estates,  4-6. 

ADMINISTRATOR. 

Decedents'  Estates. 

ADULTERY. 

Husband  and  Wife,  1,  2. 


ADVANCEMENT. 

Decedents'  Estates,  2,  3.       . 

ADVERSE  USER.  ' 

Presumption,  1,  2. 

AFFIDAVIT  OF  DEFENCE. 

1.  A  lease,  reserving  a  pecuniary  rent,  is  "an  instrument  of  writing 
for  the  payment  of  money,''  within  the  Act  March  28th  1835,  relating  to 
judgments  for  want  of  an  affidavit  of  defence.    Frank  v.  Maguirt^  1  i, 

2.  It  is  necessary  only  to  file  a  copy  of  the  lease,  without  statement  or 
declaration,  to  entitle  the  plaintiff  to  judgment  for  want  of  an  affidavit 
of  defence.    Id\ 

3.  An  affidavit  of  defence  in  an  action  for  rent,  alleging  the  assignmeDt 
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of  the  lease  by  consent  of  the  landlord,  and  the  acceptance  of  the  assignee 
b^  him  as  tenant,  and  the  receipt  of  rent,  held  insufficient  because  it 
did  not  aver  a  surrender  of  the  term.    Frank  v.  Maguire,  77. 

4.  An  action  of  debt  in  Pennsylvania  upon  the  record  of  the  Surro« 
gate's  Court  of  the  city  and  state  of  New  York,  is  within  the  Act  of 
Assembly  allowin;;  judgment  for  want  of  a  sufficient  affidavit  of  defence. 
Moore  y.  Fidds,  467. 

AMERICAN  PHILOSOPHICAL  SOCIETY. 
Taxes,  L 

APPEAL. 

From  award  of  arbitrators,  costs  must  be  paid  in  money.    Arbitra- 

TION,  1. 

APPEARANCE. 

Attachment,  I. 

APPORTIONMENT. 

Of  accruing  dividend.    Will,  5. 

ARBITRATION. 

To  perfect  an  appeal  from  an  award  of  arbitrators,  the  costs  must  be 
paid  in  actual  cash :  the  prothonotary  has  no  right  to  take  a  note  for 
costs,  either  in  whole  or  in  part.    Ellison  v.  Buckley,  281. 

AREA. 

Of  water  in  river,  at  a  proposed  bridge,  how  measured.    Roads  and 
Bridges,  4. 

ASSETS. 

What  are  not,  for  administration,  in  suit  by  foreign  admmistrator. 
Decedents'  Estates,  8,  9. 

ASSIGNEES. 

When  terre-tenants.    Judgment,  1. 

ASSIGNMENT  FOR  CREDITORS. 
Judgment,  1. 
Trusts,  2. 

ASSUMPSIT. 

Equity,  2. 

A  testator  by  will  devised  his  farm  to  his  wife,  for  a  time  limited,  then 
to  that  one  of  his  children  who  should  accept  it  at  the  appraisement, 
excepting  for  her  use  during  life  all  the  iron  ore  on  it :  a  son-in-law  who 
had  by  acceptance  under  the  will,  and  conveyances  from  the  other  heirs, 
become  seised  of  the  farm,  sold,  with  the  knowledge  and  consent  of  the 
widow  for  a  stipulated  price  per  ton,  the  iron  ore  in  a  certain  field  to  a 
company ;  the  dues  for  ore  were  paid  to  him  or  to  her  alone,  or  to  either 
in  tne  presence  of  the  other:  for  a  number  of  years  he  was  allowed  by 
her  to  receive  half  the  profits,  and  the  receipts  of  either  were  taken  by 
the  company :  she  then  notified  the  company  not  to  pay  except  to  her 
order,  which  being  refused,  she  brought  an  action  to  recover  the  ore  mined 
for  six  months  before,  at  the  price  stipulated.     Heldf 

1.  That  as  under  the  will  tne  widow  was  entitled  to  the  profits  of  the 
iron  ore  for  life,  and  there  was  no  evidence  that  she  had  parted  with 
her  title  thereto,  she  was  not  estopped  from  setting  it  up  as  against  her 
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son-in-law,  whose  right  was  but  a  benefit  or  privilege  granted  by  her, 
and  which  she  could  revoke  at  her  pleasure.  Droxdl  t.  Lehigh  Craiie 
Iron  Co.f  513. 

2.  That  she  was  bound  by  the  sale  by  him  to  the  company  made  with 
her  knowledge  and  consent,  and  was  estopped  from  repudiating  it  so  long 
as  the  ore-bed  was  worked  in  good  faith.    Id. 

3.  That  her  notice  to  the  company  was  a  good  revocation  of  the  authority 
of  her  son-in-law,  to  receive  any  part  of  the  amount  due  for  ore  ;  and 
that  consequently  the  company  were  liable  to  her  for  all  ore  mined 
thereafter  in  assumpsU.    Id, 

ATTACHMENT,  FOREIGN. 
Practice,  1. 

1.  In  foreign  attachment  where  an  appearance  is  entered  for  the  de- 
fendant, and  judgment  is  entered  for  the  plaintiff  by  agreement,  the 
attachment  is  not  thereby  dissolved,  but  binds  the  debt  in  the  hands 
of  the  garnishees  as  it  existed  when  the  writ  was  issued.  Litldl  v. 
Scranton  Gas  and  Water  Co,,  500. 

2.  A  debt  due  by  a  firm,  the  builders  of  gas  and  water  works,  was 
attached  in  foreign  attachment  in  the  hands  of  the  company  at  the  suit 
of  a  firm  creditor  in  January  1858:  in  February  1859,  the  com  pan  v,  in 
part  payment  of  the  debt  due  the  contractor,  issued  2()0  shares  to  ^.  B., 
one  or  the  firm,  and  200  to  the  firm,  which  the  same  month  were  sold  and 
transferred  by  S.  B.  to  L.,  the  power  of  attorney  for  the  firm  transfer 
being  executed  only  by  him :  in  April  1859,  judgment  was  confessed  in 
the  attachment  and  the  stock  leviea  and  sold.  In  September  1851),  the 
purchaser  sold  to  J.  B.,  another  of  the  firm,  to  whom  the  company  issued 
a  certificate,  having  had  no  notice  or  knowledge  of  the  assignment  to  L. 
by  S.  B.  In  February  1860,  L,  produced  the  original  certificates  and 
demanded  a  transfer  to  him,  which  being  refused  he  brought  his  action 
therefor.  Held,  that  under  the  circumstances,  the  sale  under  the  judg- 
ment by  the  sheriff  was  as  effective  as  if  the  plaintiff  in  the  attachment 
had  proceeded  by  scire  facias  against  the  garnishees,  under  the  Foreign 
Attachment  Law,  and  passed  a  good  title  to  the  purchaser  for  the  stock. 
Id.  . 

3.  In  an  action  against  the  company  for  refusing  to  permit  the  transfer, 
it  was  incumbent  on  the  plaintiff,  to  enable  him  to  recover,  to  show 
affirmatively  that  the  transfer  to  him  was  for  a  valuable  consideration. 
Id, 

ATTORNEY  IN  FACT. 

Liability  of.    Contracts,  2. 

ATTORNEY,  POWER  OF. 
Error,  4,  6,  7. 

BANKS. 

A  deposit  in  bank  by  a  depositor,  as  "agent,"  is  primd  facie  the  pro- 
perty ot  his  principal,  and  is  not  liable  to  attachment  for  the  debt  of  the 
**  agent ;''  but  in  all  such  cases  the  name  of  the  principal  should  be  ^ated 
on  the  account.    Bank  of  the  Noiihem  Liberties  v.  Jones  dh  Cole,  536. 

BANK  DEPOSIT. 
Banks. 

BILLS  AND  NOTES. 

1.  Drawer  of  notes  given  to  insurance  companies  as  premiums  and  for 
losses,  liability  of,  when  pledged  by  company.    Insurance,  1. 
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BILLS  AND  NOTES. 

2.  A  promise  to  accept  a  bill  is  eqaiyalent  to  an  acceptance,  not  only 
as  to  the  drawer,  but  a»  to  every  party  who  takes  the  bill  on  the  faith  of 
the  promise.     Steman,  Baker  <&  Co,  v.  Harrison^  49. 

3.  In  an  action  by  an  endorsee  of  a  negotiable  note  against  a  prior 
endorser,  the  maker  of  the  note  is  not  a  competent  witness  to  prove  an 
agreement  between  the  endorsers,  of  whom  the  plaintifif  was  one,  that 
they  would  contribute  equally  to  the  payment  of  the  note,  if  it  was  not 
paid  by  the  maker.     Saurman^s  Executors  v.  Bodet/,  476. 

BILL  OF  EXCEPTIONS. 
Error,  9. 
Husband  and  Wipe,  2. 

BILL  OF  REVIEW. 

Decedents'  Estates,  6. 

BOND. 

Of  administrator.    Decedents'  Estates,  4,  5. 
Of  married  woman.    Husband  and  Wife,  9. 
Of  railroad  company.    Railroads,  2. 

BOUNDARY  LINE. 

1.  Parties  having  bought  the  timber  upon  certain  lands,  in  making  a^ 
division  thereof  used  a  rough  draft,  not  from  actual  survey,  and  without 
courses  and  pistances,  and  agreed  upon  a  "  brow  or  ridge  of  land"  as  the 
dividing  line ;  the  place  where  it  was  supposed  to  be  being  marked  on 
the  draft  bj[  a  pencil  line,  and  the  name  and  initials  of  the  parties  written 
on  the  portions  supposed  to  be  allotted  to  each :  the  vendees  of  W.,  one 
of  the  parties,  eut  tmiber  on  his  side  of  the  ridge  or  natural  boundary, 
but  on  a  part  marked  on  the  draft  with  the  initials  of  the  other  parties, 
B.  and  R.,  who  brought  trespass  therefor :  on  the  trial,  the  location  of 
the  ridge  agreed  on  as  the  boundary  was  submitted  to  the  jury  as  a 
(question  of  fact :  JETe/J,  that  the  submission  was  proper,  for  the  true  loca- 
tion of  a  disputed  line  or  boundary  is  always  a  question  of  fact  for  the 
jury.    Brown  &  Bocktoell  v.  Willey  et  al,,  205. 

2.  Where  the  map  or  rough  dratl  was  not  attached  to  the  contract,  was 
not  made  from  actual  surve3r,  and  was  without  courses  and  distances,  it 
was  not  conclusive  of  the  plaintiff's  right  to  recover ;  though  their  names 
were  marked  on  the  draft  as  the  owners  of  the  timber-leave,  where  the 
timber  in  dispute  was  cut,  and  the  rough  draft  or  drawing  was  referred 
to  in  the  contract  of  division,  which  was  therein  said  to  be  "on  the 
following  lines  as  represented  on  the  drawing."    Id, 

BRIDGES. 

Rivers,  1-3. 

Roads  and  Bridges,  1-3. 

BURDEN  OF  PROOF. 
Attachment,  3. 

BURIAL  PLACE. 
Grant,  1,  2, 

CASES  AFFIRMED,  QUALIFIED,  OR  DOUBTED. 

Baldy's  Appeal,  4  Wright  328,  aflirmed  in  HilVs  AdmW,  v.  EiU,  328. 

CESTUI  QUE  TRUSTS. 
Trusts,  2. 
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CESTUI S  QUE  TRUST. 

Agreement  of,  when  not  revocable.    Trusts,  1. 

CHAMBER  SURVEYS. 

Validity  of.    Land,  1-3. 

CHARGE  OF  THE  COURT. 
Error,  2,3,5,  8,  11-14. 

CHURCH  GOVERNMENT. 
Corporations,  3,  4. 

COLLATERAL  INHERITANCE  TAX. 
Will,  3,  4. 

COMMISSIONS. 

Of  executors,  when  disallowed.    Will,  3,  4. 

CONCURRING  NEGLIGENCE. 
Actions  on  the  Case,  3-5. 
Negligence,  1. 

CONDITIONAL  VERDICT. 

Vendor  and  Vendee,  1,  2. 

CONGREGATIONS. 

Right  of  majority  to  regulate  church  matters.    Corporations,  3,  4. 

CONSPIRACY  TO  DEFRAUD  CREDITORS. 
Actions  on  the  Case,  1,  2. 

CONSTITUTIONAL  LAW. 

1.  The  constitutional  provision  relative  to  trial  by  jury  was  intended 
to  preserve  that  ri^ht  as  it  existed  at  the  formation  of  our  state  govern- 
ment, and  not  to  increase  or  extend  it,  and  must  be  construed  with 
reference  to  the  statutes  that  were  in  force  in  England,  and  in  the  province 
of  Pennsylvania,  at  the  adoption  of  the  first  constitution  of  the  state. 
Byers  and  Davis  v.  The  Commonwealth^  89. 

2.  The  Act  of  March  13th  1862,  authorizing  the  arrest  of  professional 
thieves,  burglars,  &c.,  in  the  citv  of  Philadelphia,  and  their  commitment 
to  prison  by  the  mayor,  or  public  magistrate  of  the  central  station,  is  not 
in  conflict  with  the  constitutional  right  of  trial  by  jury,  nor  prohibited 
by  the  ninth  section  of  the  bill  of  rights.    Id, 

3.  A  conviction  by  a  magistrate  under  this  act,  which,  in  describing 
the  offence,  follows  the  words  of  the  statute,  and  sets  out  the  fact  that 
the  charge  was  satisfactorily  proven,  is  neither  illegal  or  void.    Id. 

4.  The  Act  of  Assembly  of  Ma^r  1st  18G1,  providing  for  a  graduated 
deduction  from  the  term  of  imprisonment  for  which  a  prisoner  is  sen- 
tenced to  the  State  Penitentiary,  as  a  reward  for  good  conduct,  is  an 
interference  with  the  judgment  of  the  court  sentencing  the  criminal,  and 
it  is  therefore  unconstitutional.     The  Commonwealth  v.  Halloway,  446. 

5.  The  Act  of  April  22d  1856,  giving  a  tenant  in  common  in  coal  or 
iron  mines,  whose  right  is  denied  or  resisted,  the  power  to  apply  by 
petition  in  equity  to  the  Court  of  Common  Pleas  of  the  county  where  the 
lands  may  lie,  who  should  adjudicate  and  determine  the  rights  of  the 
several  parties  according  to  the  course  of  a  Court  of  Chancery,  conflicts 
with  the  constitutional  right  of  the  citizen  to  have  controverted  questions 
of  fact  in  common  law  causes  decided  by  a  jury :  and  it  is  applicable 
only  to  eases  in  which  the  rights  of  the  complainants  are  equitable.  The 
North  Pennsylvania  Coal  Co.  v.  Snowden,  488. 
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CONTRACTS. 

Mutual  and  dependent  conditions  in.    Debtor  and  Creditor,  1.    De- 
cedents' Estates,  1. 

1.  Mere  mental  weakness  will  not  authorize  a  court  of  equity  to  set 
aside  an  executed  contract,  if  it  does  not  amount  to  inability  to  com- 
prehend the  contract,  and  is  unaccompanied  by  evidence  of  imposition  or 
undue  influence.     Aiman  v.  Siout^  114. 

2.  One  who  was  appointed  attorney  in  fact,  by  an  old  man,  to  transact 
his  business,  bought  at  sherifTs  sale  real  estate  against  which  the  latter 
held  judgments,  and  by  mistake  as  to  the  liens  thereon  was  obliged  to 
pay  considerably  more  than  his  bid.  After  the  purchase,  and  a  further 
expenditure  in  improvements  and  repairs,  he  was  released  from  all 
liability  by  his  principal,  who  assumed  the  ownership.  After  the  death 
of  the  principal,  a  bill  in  equity  was  filed  by  the  heirs  against  the  agent 
to  compel  him  to  take  the  property  and  account  to  the  administrators 
for  the  amount  expended,  alleging  decedent's  incompetency  through 
mental  weakness  to  execute  the  release,  and  that  losses  had  been  sustained 
by  defendant's  mismanagement,  to  which  he  replied,  the  release,  and 
ratification  of  the  purchase  by  the  decedent.  The  widow,  one  son,  and  a 
daughter  joined  as  co-defendants,  and  in  their  answer  denied  the  alleged 
mental  weakness  of  the  decedent,  when  he  executed  the  release.  The 
court  below  decreed  that  the  defendant  should  account  for  the  amount 
expended,  and  that  he  should  receive  a  deed  for  the  property.  On  appeal 
it  was  Hdd^  that  where  the  preponderance  of  the  testimony  showed 
mental  competency  to  execute  the  release,  the  acts  of  ownership  by  the 
decedent  in  his  lifetime,  his  declarations  of  satisfaction  as  to  the  purchase, 
and  that  it  was  made  by  his  direction,  were  not  only  evidence  of  subse- 
quent ratification,  but  proved  an  intelligent  execution  of  the  power  of 
attorney ;  that  as  no  fraud  or  undue  influence  had  been  used,  and,  as 
no  such  mental  weakness  had  been  shown,  as  would  avoid  the  release, 
as  an  executed  contract,  the  decree  of  the  court  below  charging  the 
defendant  with  the  entire  sum  expended  by  him  as  agent,  and  compelling 
him  to  take  the  property,  was  error.    Id, 

3.  The  incompetency  of  the  decedent  to  execute  the  release  cannot  be 
proved  by  the  opinions  of  the  witnesses  called  to  testify  that  he  was 
incapable  of  understanding  it,  when  it  was  executed :  else  the  question 
of  competency  would  depend  on  the  degree  of  intelligence  each  witness 
might  think  necessary  to  understand  such  an  instrument,  a  test  which 
would  be  variable  and  uncertain.    Id, 

4.  To  recover  damages  for  the  loss  of  profits,  resulting  from  a  breach 
of  contract,  the  plaintiffs  must  prove  not  only  that  they  had  been  prevented 
from  performing  it  by  the  default  of  the  defendant,  but  also  that  they  have 
sustained  actual  loss  thereby.     Leniz  v.  ChoteaUy  435. 

5.  Where,  in  an  action  for  damages  for  breach  of  contract,  there  was 
no  evidence  that  the  plaintiffs  had  suffered  any  loss  by  being  prevented 
from  going  on  with  their  contract,  or  any  that  would  have  been  a  guide 
to  an  estimate  of  profits,  it  is  not  error  for  the  court  to  instruct  the  jury 
that  there  was  **  no  evidence  on  which  such  damages  could  be  estimated.'^ 
Id. 

6.  Contracts  which  offend  agiunst  the  common  law  and  public  policy 
are  void,  but  a  compromise  of  a  civil  process  or  of  a  private  injury,  is 
binding.     Weeks  v.  Lippencott^  474. 

7.  Hence,  a  promise  to  pay  money  to  one  through  whose  land  a  road 
had  been  laid  out,  for  withdrawing  his  opposition  to  opening  it,  is  a  valid 
consideration  on  which  an  action  may  be  sustained.    Id, 

CONVERSION. 

Real  and  Personal  Estate,  1,  2. 
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CORPORATIONS. 

Attachment,  3. 
Insurance,  2. 
Schools,  3. 
Taxes,  6,  7. 

1.  A  railroad  company  is  liable  for  injaries  resulting  from  the  negli- 
gence, violence,  or  carelessness  of  its  conductors,  in  removing  from  the 
cars  a  passenger  who  refused  to  pay  his  fare  or  produce  his  ticket,  in 
consequence  of  which  he  died.  The  Pennsylvania  Railroad  Co.  v.  Van- 
diver  ^  365. 

2.  The  houses,  lands,  and  other  property  of  a  corporation  held  for 
its  private  purposes,  are  not  exempt  from  taxation,  but  only  its  public 
works  held  as  such.  The  Lackawanna  Iron  and  Coal  Co.  v.  The  County 
of  'Luzerne,  424.    • 

3.  A  majority  of  a  church  congregation  may  direct  and  control  in 
church  matters  consistently  with  the  particular  and  general  laws  of  the 
organism  or  denomination  to  which  it  belongs,  but  not  in  violation  of 
them.     Suiter  et  al.  v.  Trustees  of  Vie  First  Rrformed  Dutch  Churchy  503. 

4.  Where  a  congregation  of  one  denomination  forms  a  union  with 
another,  belonging  to  a  different  denomination,  which  had  an  established 
form  of  church  government,  that  congregation  is'  bound  by  the  rules  of 
the  denomination  which  it  has  joined,  and  cannot  afterwards  secede 
therefrom  by  a  vote  of  the  majority  of  its  members.    Id, 

COSTS. 

On  appeal  from  award  of  arbitrators.    Arbitration. 

COURTS. 

Constitutional  Law,  5. 

Decedents'  Estates,  5-7. 

Equity,  3-5. 

Where  in  a  statute  a  measure  of  discretion  is  left  to  the  inspectors 
of  the  Penitentiary,  in  carrving  out  its  provisions,  and  in  the  execution 
of  that  discretion,  they  declined  to  discharge  the  prisoners  or  to  execute 
the  act,  on  the  ground  that  public  justice  would  not  be  promoted  thereby, 
the  Supreme  Court  will  not  control  that  discretion,  if  the  reasons  assigned 
by  the  inspectors  are  such  as  justify  their  course.  The  Commonwealth 
ex  rel.  Johnson  v.  HaUoway,  446. 

CRIMINAL  LAW. 

Constitutional  Law,  2-4. 
Courts. 

CUSTOM  AND  USAGE. 
Grant,  1. 

1.  A  custom  is  not  legal  if  contrary  to  morality,  religion,  and  the  law 
of  the  land ;  but  is  unreasonable  and  therefore  not  compulsory.  Holmes 
V.  Johnson,  159. 

2.  In  an  ejectment  growing  out  of  a  disputed  title  to  land,  the  claimant 
being  a  negro  bom  in  another  state,  the  defendant  offered  to  prove  that 
in  the  region  whence  the  plaintiff  came,  it  is  not  customary  for  coloured 
people  to  form  legal  marriages,  and  that  the  majority  of  them  cohabit 
promiscuously,  as  well  among  free  coloured  persons  as  slaves,  in  order  to 
rebut  the  presumption  of  marriage  and  legitimacy  from  cohabitation :  but 
the  offer  was  rejected. 

Held,  that  as  the  testimony  would  have  tended  to  establish  a  custom 
contrary  to  public  morab  and  decency,  the  rejection  of  the  offer  was 
proper.    Id. 
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DA^IAGES. 

Action  on  thi  Cask,  3-5. 
Contracts,  4-6. 
Negligence,  1. 
Water  Rights,  2. 

DAMAGES,  MEASURE  OF. 
Error,  12,  14. 
Insurance,  1,  2. 

DEATH,  PRESUMPTION  OF. 
Presumption,  3. 

DEBTOR  AND  CREDITOR. 
Action  on  the  Case,  1,  5. 
Judgment,  1. 
Trusts,  2. 

1.  Where  the  defendant  a^eed  to  build  a  house  for  the  plaintiff 
vithin  a  specified  time,  in  consideration  of  a  given  sum,  a  release  of  all 
claims  against  him  including  the  judgment,  and  security  fur  the  per- 
formance of  the  agreement,  which  the  defendant  gave,  but  did  not  build 
the  house,  the  agreement  and  giving  security  under  it,  would  not  dis- 
charge or  satisfy  the  judgment:  the  covenants  between  the  parties  con- 
stituted an  entire  contract,  with  mutual  and  dependent  conditions,  and 
the  defendant  could  not  claim  the  satisfaction  of  the  judgment,  without 
performance  of  his  covenants  to  build,  notwithstanding  the  security  given. 
Schilling  v.  Durst,  126. 

2.  One  9ui  Juris  cannot,  as  against  creditors  either  prior  or  subse- 
quent, settle  his  property  in  trust  for  his  own  use  for  life,  and  over  to  his 
appointees  \>j  will,  and  in  default  of  such  appointment  to  the  use  of  his 
lawful  heirs  in  fee.    Mackason's  Appeal,  330. 

3.  Property  so  settled  is  assets  in  the  hands  of  the  trustees  for  the  pay- 
ment of  debts,  whether  contracted  prior  or  subsequent  to  the  execution 
of  the  deed  of  trust :  and  the  devisees  or  appointees  under  the  will  of 
the  settlor  will  be  postponed  to  his  creditors.    Id, 

4.  An  assignment  or  transfer  of  property  made  directly  to  the  credit- 
ors beneficially  interested  in  it,  whether  in  satisfaction  of,  or  as  a  se- 
curity for  their  debts,  is  not  within  the  Assignment  Act  of  24th  March 
1818,  and  is  not  void  because  the  instrument  containing  the  transfer 
was  not  recorded  as  directed  by  that  act.  VaUance  y.  The  Miners*  Life 
Insurance  and  Trust  Co.,  44. 

5.  A  debtor  by  one  instrument  transferred  to  his  creditor  H.  as  security 
for  his  indebtedness,  all  his  interest  in  a  colliery,  with  right  to  possession 
and  to  work  it,  stipulating  that  after  working  out  the  indebteoness  with 
expenses,  the  grantee  should  pay  whatever  balance  remained,  as  he  the 

frantor  should  direct:  by  another  instrument  executed  on  the  same  day, 
e  sold  to  the  firm  of  H.  &  Co.,  the  drifl  cars  in  the  colliery,  which  were 
afterwards  levied  and  sold  on  an  execution  of  another  judgment-creditor, 
and  trover  brought  for  the  cars,  on  the  ground  that  the  instruments  were 
an  assignment  lor  the  benefit  of  creditors,  and  void  because  unrecorded, 
&c.  Held,  that  the  transfer  of  the  cars  was  an  absolute  sale  and  not  an 
assignment  in  trust  for  creditors ;  and  (whether  taken  alone  or  in  con- 
nection with  the  transfer  of  the  colliery)  established  no  trust  in  the 
oars :  and  that  the  conveyance  of  the  colliery  to  one  of  a  firm  as  security 
for  indebtedness  to  him  and  to  the  firm  also,  was  not  an  assignment  for 
the  benefit  of  creditors  under  the  Act  of  24th  of  March  1818.    Id. 

6.  The  stipulation  that  after  working  out  the  indebtedness  of  the 
grantor,  the  grantee  should  pay  balances  as  he  the  grantor  should  direct, 
aid  not  avoid  the  instrument  as  against  his  creditors.    Id, 
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DEBTOR  AND  CREDITOR. 

7.  Such  an  assignment  or  transfer  is  valid  against  creditors,  unless 
made  with  intent  to  hinder,  delay,  and  defraud  them  ;  and  where  there 
was  nothing  in  the  assignments  or  transfers  themselves,  which  made  them 
fraudulent  m  law,  the  question  of  fraud  must  be  submitted  to  the  jury  to 
determine  whether  there  was  fraud  in  fact.  Vallance  v.  The  MiTiers'  Life 
Insurance  and  Trust  Co,^  44. 

8.  Though  part  of  a  debt  for  which  a  judgment  is  given  is  barred  by 
the  Statute  of  Limitations,  yet  if  the  claim  be  honest,  the  defendants 
are  not  bound  to  interpose  the  statute,  and  the  judgment  is  valid  :  so  if 
a  part  of  the  claim  be  founded  on  a  moral  obligation,  such  as  the  verbal 
assumption  by  one  of  the  defendants  of  indebtedness  which  under  the 
Statute  of  Frauds  would  not  be  enforceable  at  law,  the  judgment  is  never- 
theless eood ;  and  where  execution  is  issued  upon  it,  and  the  property 
of  the  defendants  sold  to  the  plaintiff  therein,  his  title  thereto  will  be 
good.    Keen  et  ah  v.  Kleckner  and  Orwig^  529. 

9.  Though  the  defendants  are  in  failing  circumstances,  yet  they  have 
the  right  to  secure  a  bond  fide  debt  by  judgment,  though  other  creditors 
may  be  defeated  thereby ;  and  the  questions  as  to  the  validity  of  the  debt 
are  for  the  jury.    Id, 

10.  Where  the  father  of  the  defendants  had  made  an  assignment  for 
the  benefit  of  creditors,  while  his  sons  were  indebted  to  him,-  but  his 
debts  were  all  paid  and  the  remaining  property  revested  in  him,  it  is  not 
a  fraud  on  the  creditors  of  the  defendants  that  the  assignee  did  not  return 
the  indebtedness  in  the  inventory ;  and,  in  an  issue  for  the  purpose  of 
trying  the  title  to  goods  levied  on  by  execution-creditors  of  the  sons,  but 
claimed  by  the  father,  he  is  not  debarred  from  asserting  such  indebted- 
ness.   Id, 

DECEDENTS' ESTATES. 

1.  On  settlement  of  an  administration  account,  the  widow  and  heirs 
having  agreed  in  writing,  that  the  balance  therein  should  be  held  by  the 
administrator  as  trustee  for  them,  according  to  their  respective  interests, 
he  took  credit  for  the  balance  as  held  by  him  as  trustee,  and  the  account 
was  confirmed.  After  acting  as  trustee  for  several  years,  and  paying 
the  yearly  interest  to  the  widow,  he  failed;  when  she  presented  her 
petition  to  the  Orphans'  Court,  requiring  him  to  account  as  administra- 
tor. Held^  that,  by  the  confirmation  of  the  administration  account,  the 
administrator  and  his  sureties  were  discharged,  and  that  he  could  not  be 
compelled  to  account  as  such,  for  the  balance  intrusted  to  hfm  as  trustee. 
Vandever^s  Appeal,  74. 

2.  A  testator  by  will  declared  his  intention  to  advance  to  each  of  his 
daughters,  a  sum  on  her  marriage,  to  be  deducted  from  her  share,  and  did 
so  charge  each  in  his  "  family  book"  with  the  sum  advanced,  as  also  a 
son  with  the  amount  of  a  note  paid  for  him,  declaring  that  he  had  charged 
it,  as  he  had  against  his  daughters,  what  they  had  received.  Held^  that 
the  sum  charged  the  son  was  an  advancement,  though  the  testator  bad 
made  loose  memoranda  or  written  statements  to  the  effect  that  it  was  a 
loan.     Thompsons  Appeal^  345. 

3.  Where  the  debt  was  paid  for  the  son  in  1853,  and  the  testator  di^d 
in  1858,  the  date  of  the  death  fixed  the  relations  between  them,  and 
therefore,  as  a  loan  it  was  not  barred  by  the  Statute  of  Limitations, 
though  more  than  six  years  had  passed  before  settlement  of  the  estate : 
hence,  the  executors  might  set  it  off  against  any  legacy  coming  to  him 
under  the  will.    Id, 

4.  A  bond  of  an  administrator  de  bonis  non,  expressed  to  be  "  with  the 
will  annexed,"  and  with  conditions  to  make  a  true  inventory,  administer 
according  to  law,  account,  and  pay  over  the  balance  to  the  person  ap- 
pointed by  the  decree  of  the  Orphans'  Court,  is  valid,  thougn  in  other 
respects  in  the  form  of  an  ordinary  administration  bond,  except  that  the 
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clauses  relating  to  collateral  inheritances  and  sarrendering  the  letters  in 
case  a  will  should  be  found,  were  onitted.  Hartzell  v.  The  Common- 
wealth, 453. 

5.  The  administrator  and  his  sureties  are  liable  on  such  a  bond,  for 
money  arising  out  of  the  sale  of  real  estate  of  the  testator  as  directed  by 
his  will,  for  which  the  administrator  had  failed  to  account,  or  pay  over 
according  to  the  decree  of  the  Orphans'  Court.     Id. 

6.  The  final  decree  of  the  Orphans'  Court,  reaffirmed  on  bill  of  review 
by  the  sureties,  fixing  the  liability  of  the  administrator,  is  conclusive  on 
him  and  them  as  to  their  liability  for  the  proceeds,  and  as  to  the  pro- 
priety of  the  sale :  and  they  cannot  afterwaras,  in  a  suit  on  the  bond,  set 
up  the  defence  that  they  were  not  liable  because  the  real  estate  was  sold 
prior  to  the  period  designated  in  the  will.     Id. 

7.  Where  a  debt,  fixed  by  the  decree  of  a  court  of  competent  jurisdic- 
tion in  another  state,  is  due  by  citizens  of  Pennsylvania  to  the  estate  of 
one  who  had  his  domicil  at  the  time  of  his  death  in  said  foreign  state, 
the  administrator  of  the  domicil  may  sue  for  and  recover  the  debt,  in 
the  courts  of  this  state,  without  first  taking  out  letters  of  administration 
here.     Moore  v.  Fields^  467. 

8.  Two  brothers  of  one  who  died  domiciled  in  New  York,  took  out 
letters  of  administration  there,  gave  bond,  received  the  estate  of  the  de- 
cedent, and  afterwards  removed  to  Pennsylvania,  without  settling  an 
account:  by  proceedings  before  the  surrogate,  who  had  jurisdiction,  they 
were  dismissed,  and  an  account  stated  against  them^  which  they  were 
decreed  to  pay  to  the  administrator  appointed  in  tbeir  stead :  the  ad- 
ministrator then  brought  an  action  of  aebt  in  the  District  Court  on  the 
record  against  them*  and  recovered  judgment  for  want  of  a  sufficient  affi- 
davit of  defence.  Held,  that  the  decree  of  the  surrogate,  being  unap- 
pealed  from,  was  conclusive  of  the  right  of  the  plaintiff  to  recover  fn>m 
the  defendants  the  money  of  the  estate  in  their  hands ;  that  the  fund  was 
not  subject  to  administration  under  Pennsylvania  statutes  ;  and  that  the 
6th  section  of  the  Act  of  1832,  which  forbids  intermeddling  with  the 
assets  of  a  decedent's  estate,  unless  letters  of  administration  were  first 
granted  here,  did  not  apply  to  a  fund  which  was  the  product  of  assets 
not  subject  to  the  jurisdiction  of  Pennsylvania  courts,  and  which  were 
being  duly  administered  in  the  jurisdiction  to  which  they  belonged.    Id, 

9.  Where  the  process  of  the  Surrogate's  Court  of  the  state  of  New 
York,  requiring  the  defendants  to  appear  and  settle  an  account,  was 
served  upon  them  in  the  city  of  Philadelphia,  held,  not  a  reason  for  re- 
versing the  judj^ment:  for  the  surrogate  had  jurisdiction  after  granting 
the  administration,  and  it  was  the  duty  of  the  defendants  to  appear 
and  settle  their  account  without  any  summons.    Id. 

DECLARATION  OF  PARTY. 
Evidence,  6. 

DECLARATION  OF  TRUST. 
Trusts,  1,  2. 

DEDICATION  TO  PUBLIC  USE. 
Grant,  1,  2,  4. 

DEED,  FORGED. 

Confirmation  of.    Error,  6,  7. 

DEED. 

Equity,  1. 

Grant. 

1.  Where  land  is  granted  in  fee  simple  to  be  occupied  for  railroad  pur- 
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DEED.  » 

poses  only,  and  to  revert  to  the  grantor  or  his  heirs  if  used  for  any  other 
purposes  or  no  longer  needed  for  such  use,  the  reversion  does  not  take 
effect  until  actual  abandonment ;  and  hence  until  that  time  the  railroad 
company,  grantees,  may  remove  the  machinery  in  their  shops  erected  on 
the  land  granted.    PenMylvania  Railroad  Co.  v.  Parke  ei  ah,  31. 

2.  One  by  deed  in  1835  granted  a  lot  of  land  and  water-rights  to  the 
state,  then  tne  owner  of  the  Columbia  railroad,  in  consideration  of  having 
the  station,  machine  shops,  &c.,  erected  upon  his  land.  Afler  his  death, 
his  heirs  in  1851  granted  to  the  state  an  adjoining  lot  with  water-rights 
for  the  uso  of  the  state  railroad,  for  a  similar  consideration ;  by  the  condi- 
tions in  both  deeds,  the  lots,  water-rights,  ^.,  were  to  revert  to  the 
donor,  his  heirs  or  assigns,  if  used  for  any  other  purposes  than  those  for 
which  they  were  granted,  or  if  no  longer  needed  for  those  purposes. 
In  1860,  the  Pennsylvania  Railroad  Company,  vendees  of  the  state, 
gave  notice  that  on  or  about  the  Ist  of  April  ensuing,  they  would  cease 
to  use  and  occupy  the  machine  shops  and  other  buildings  erected  on 
the  lots  granted,  and  removed  the  machinery,  which  was  claimed  by  the 
heirs,  on  the  ground  that  when  notice  of  intention  to  abandon  was  given, 
it  was  an  immediate  abandonment,  and  the  company  could  remove 
nothing  afterwards.  Eeld,  That  as  the  lots  and  rights  granted  were  by 
the  deeds  to  revert  "  as  if  they  had  never  been  given  to  the  state,''  and 
as  the  state  held  a  fee  simple  up  to  the  breach  of  condition  by  actual 
abandonment,  the  railroad  company  had  the  rieht,  up  to  that  time,  to 
remove  the  machinery,  and  were  not  accountable  to  the  heirs  therefor. 
Id, 

3.  Where  one  by  deed  conveyed  land  to  another,  "  his  heirs  and  assigns 
for  ever  subject  to  the  limitations  hereinafter  expressed  as  to  part  there- 
of," limiting  in  the  habendum  the  estate  of  the  grantee  as  to  one-half,  to 
his  own  use  during  his  natural  life,  and  at  his  decease  to  descend  to  his 
children  by  him  lawfully  begotten,  and  to  the  issue  of  such  as  were  then 
deceased.    Held, 

(1.)  That  the  habendum  in  reducing  the  estate  in  one-half  to  a  tenancy 
for  life  was  not  repugnant  to  the  premises  of  the  deed,  and  for  that  rea- 
son void ;  but,  that  the  grantee  took  by  the  deed,  a  fee  simple  as  to  one- 
half  of  the  land  granted,  and  a  life  estate  in  the  other,  with  remainder 
in  fee  to  his  children  or  their  issue : 

(2.)  That  the  estate  in  the  grantee  as  to  the  part  granted  to  him  durinz 
his  natural  life  was  a  life  estate,  and  not  a  fee  tail,  K)r  the  manifest  intent 
of  the  grantor,  as  inferred  from  the  terms  of  the  grant,  was  that  the  re- 
mainder-men should  take  as  purchasers,  and  not  by  descent,  or  herita- 
ble succession  ;  and  no  remainder  was  limited  to  the  heirs  of  the  grantee 
as  such,  so  that  the  rule  in  Shelly's  Case  could  apply,  l^yler  v.  Moore^ 
374. 

DEMURRER. 

Pleading. 

DEPOSITIONS. 

Commission  for.    Error,  9.    Practice. 

DIVIDENDS. 

Bequest  of.    Will,  5,  6. 

DIVORCE. 

Husband  and  Wipe. 

DISCRETION. 
Courts,  1. 
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DOWER.  ^ 

Bequest  in  lieu  of.    Will,  7. 

EJECTMENT. 
Equity,  2. 
Vendor  and  Yendei,  1-3,  5. 

EMINENT  DOMAIN. 

RiYERS,  1. 

EQUITABLE  MORTGAGEE. 
Mortgage,  2. 

EQUITY. 

Contracts,  1-3. 
Judgment,  1, 

1.  Where  a  conveyance  is  absolute  on  ite  face,  and  claimed  to  be  such 
in  fact,  by  the  grantee,  but  is  proved  to  have  been  in  tbe  nature  of  a 
mortgage,  the  defeasance  having  been  unrecorded  and  resting  in  parol, 
the  grantee  or  mortgagee  may  be  compelled  in  equity,  after  the  mortgage- 
debt  is  paid,  to  execute  a  deed  of  reconveyance  to  the  grantor.  Kenton 
V.  Vandergrifl,  339. 

2.  The  appropriate  remedy  of  plaintiffs,  who  claimed  as  tenants  in 
common,  to  compel  the  defendants  to  acknowledge  their  title,  and  admit 
them  to  a  joint  possession,  is  by  ejectment  at  law,  and  not  in  equity : 
and  thus  they  can  recover  the  rents  in  assumpsit,  Gloninger  v.  Hazard, 
389. 

3.  Courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law 
in  matters  of  account,  where  the  accounts  are  mutual  and  complicated, 
and  on  one  side  only,  or  where  discovery  is  sought  and  is  material  to  re- 
lief: but  where  the  accounts  are  all  on  one  side,  and  no  diRCOvery  is  sought 
or  required,  the  case  is  not  one  for  a  court  of  equity.    Id, 

4.  A  court  of  equity  has  no  jurisdiction  of  a  bill  in  equity  brought  by 
one  tenant  in  common  against  an  alleged  co-tenant  to  obtain  the  pos- 
session and  enjoyment  of  mining  rights  and  privileges,  founded  on  legal 
title,  until  those  rights  have  been  established  at  law.  North  Fennsylva- 
nia  Coal  Co,  v.  Snoioden,  488. 

5.  The  remedy  of  the  complainant  is  at  law,  whether  his  rights 
are  corporeal  or  incorporeal,  and  amounting  to  an  interest  in  the  coal  and 
minerals  in  the  land  charged  in  the  bill :  where  the  title  is  legal,  the  case 
is  not  within  the  jurisdiction  of  a  court  of  equity.    Id, 

ERROR. 

Action  on  the  Case,  5. 

Evidence,  3. 

Grant,  7. 

Husband  and  Wife,  2. 

Yendor  and  Yendee,  5. 

1.  In  an  action  of  trespass  for  entering  the  plaintiff's  field,  over  which 
defendant  alleged  a  right  of  way  by  user  for  more  than  forty  years,  the 
plaintiff  gave  in  evidence  declarations  of  defendant  that  he  held  the 
right  of  way  by  sufferance,  though  other  declarations,  inconsistent  there- 
with, were  proved  to  the  effect  that  he  would  stand  upon  his  legal  rights. 
The  court  oeclined  to  instruct  the  jury,  that  the  evidence,  if  believed, 
showed  that  the  way  was  used  under  favour  and  not  adversely,  and 
charged  that  the  declarations  were  insu£5cient  to  affect  defendant's  rights. 
On  writ  of  error,  it  was  Held,  that  as  the  declarations  of  defendant  were 
equivocal  and  inconsistent,  they  were  not  sufficient  to  repel  the  pre- 
sumption of  a  grant,  and  that  the  instruction  of  the  court  was  not  erro- 
neous.   Pierce  v.  CUmd,  102. 
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2.  Where  the  points  of  the  plaintiff  in  error  presented  to  the  conrt 
below,  are  answered  with  sufficient  distinctness  in  the  answers,  when 
taken  in  connection  with  the  general  charge  to  the  jurj,  it  is  not  a 
ground  for  reversing  the  judgment  that  direct  and  unequivocal  answers 
were  not  made  to  each.    Pierce  v.  Cloudy  102. 

3.  In  an  issue  to  ascertain  how  much,  if  anything,  was  due  on  a  cau* 
tionary  judgment,  the  court  submitted  to  the  jury  a  question,  arising  out 
of  a  settlement  between  the  plaintiff  and  defendant  and  the  giving  Of  a 
note  thereon  by  the  defendant,  whether  the  note  was  received  and  ac- 
cepted in  satisfaction  of  the  judgment,  or  was  only  a  liquidation  of  the 
amount  due,  without  distinctly  affirming  defendant's  points,  to  the  effect 
that  if  the  jury  believed  the  evidence,  their  verdict  should  be  for  the  de- 
fendnnt.  Held,  that  as  the  question  was  one  of  fact  for  the  jury,  the 
ruling  of  the  court  below  was  not  error.     Schilling  v.  Durst,  126. 

4.  In  a  set,  fa,  sur  mortgage  executed  by  an  attorney  in  fact  of  de- 
fendant under  a  power  of  attorney  alleged  to  be  forged,  where  the  ac- 
knowledgment, the  testimony  of  a  subscribing  witness,  a  deed  of  revo- 
cation, and  a  sealed  agreement  of  the  defendant  with  her  alleged  attorney 
had  been  given  in  evidence  on  the  part  of  the  plaintiff  to  show  its  genu- 
ineness, which  was  met  by  the  testimony  of  her  absence  at  the  time 
and  of  alleged  experts,  admitted  without  objection,  that  the  signature  of 
the  defendant  was  not  hers.  Held,  there  was  sufficient  evidence  on  the 
question  of  the  alleged  forgery  to  be  submitted  to  the  jury :  and  it  was 
not  error  so  to  submit  it.     Garrett  v.  Gonier,  143. 

5.  If  there  is  a  material  misdirection  in  the  charge  of  the  court,  it  is 
sufficient  ground  for  reversal,  though  no  instructions  were  asked:  and  it 
is  error  to  confine  the  attention  of  the  jury  to  one  view  of  the  case, 
where  there  is  more  than  one,  which  they  should  consider.    Id, 

6.  Where  a  mortgage  was  executed  under  the  alleged  forged  power, 
in  the  absence  of  the  defendant  from  the  country,  she  could  after  her 
return  confirm  it ;  and  her  consent  to  or  approval  of  it  would  be  suffi- 
cient, though  she  had  never  signed  the  power,  and  it  was  a  forgery.     Id, 

7.  Hence,  where  there  was  some  evidence  that  the  defendant  had  as- 
sented to  the  mortgage  after  her  return,  by  asking  time  for  paying  it,  by 
acknowledging  it  as  an  existing  encumbrance  in  a  sealed  agreement  be- 
tween herself  and  her  alleged  attorney  by  which  he  bound  himself  to 
take  it  off,  &c.,  there  was  such  evidence  of  ratification  as  should  have  been 
submitted  to  the  jury:  and  it  was  error  in  the  court  below  to  charge 
that  the  sole  question  was  whether  the  letter  of  attorney  was  or  was  not 
a  forgery:  and  to  find  for  the  defendant,  if  they  believed  it  was.     Id, 

8.  Where  the  court  below  substantially  answers  a  point  propounded  by 
one  of  the  parties,  it  is  not  necessary  to  repeat  it  as  a  special  answer  to 
the  point  propounded.     Lycomirtg  Insurance  Co.  v.  Schreffler,  188. 

9.  Objections  to  the  admission  of  a  deposition  offered  on  the  trial  of  a 
cause,  that  it  was  not  returned  attached  to  any  commission  or  interro- 
gatories, that  there  was  no  certificate  that  the  examination  was  on  inter- 
rogatories sent,  &c.,  must  appear,  on  writ  of  error,  in  the  bill  of  excep- 
tions :  for  the  Supreme  Court  will  not  regard  what  does  not  appear  upon 
the  record.    HilVs  Administrator  v.  Hill,  198. 

10.  Where  there  was  evidence  on  the  trial,  that  the  conductor  forcibly 
removed  the  hands  of  the  deceased  from  the  car-railing  so  that  he  fell  on 
the  track  of  the  road,  and  that  ho  did  die  from  the  injuries  then  received, 
it  was  not  error  in  the  court  below  to  refuse  to  instruct  the  jury  "that 
under  all  the  circumstances  of  the  case  their  verdict  should  be  for  the 
defendant."     Pennsylvania  Railroad  Co.  v.  Vandiver,  365. 

11.  Where  the  court  in  the  charge  referred  to  the  fact  that  a  co-pro- 
missor  of  the  defendant  had  not  been  called  as  a  witness,  and  instructed 
the  jury  that  they  should  take  it  into  consideration  in  determining  the 
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credit  they  should  give  to  the  witnesses,  without  giving  any  binding  in- 
struction as  to  the  omission,  the  reference  was  but  a  natural  deduction 
from  the  circumstance,  and  such  instruction  was  not  error.  Sleininger 
V.  Hoch's  Executor,  432. 

12.  AVhere,  in  an  action  for  damages  for  breach  of  contract,  there  was 
no  evidence  that  the  plaintiffs  had  suffered  any  loss  by  being  prevented 
from  going  on  with  their  contract,  or  any  that  would  have  been  a  guide 
to  an  estimate  of  profits,  it  is  not  error  for  the  court  to  instruct  the  jury 
that  there  was  "  no  evidence  on  which  such  damages  could  be  estimated.^' 
Lentz  V.  Choteau,  435. 

13.  Where  there  were  fraudulent  circumstances  connected  with  the 
sale  and  transfer  of  steam-boilers  from  the  defendants  in  the  execution  to 
the  claimants,  it  was  not  error  for  the  court  to  refer  the  facts  to  the  jury, 
with  instruction  that  in  case  the  sale  was  not  made  in  good  faith,  but  to 
hinder  and  delay  creditors,  their  verdict  should  be  for  the  defendants. 
Stewart  dh  Co.  v.  Wilson,  450. 

14.  Where  the  court  charged  "that  there  was  no  certain  rule  by 
which  to  estimate  the  damages  for  the  personal  injury  to  the  plaintiff, 
and  that  the  jury  will  fix  them  at  such  sum  as  they  think  right  and  pro- 
per under  the  evidence,''  it  wfts  Held,  that  the  instruction  should  have 
been  more  precise,  and  that  as  the  injury  was  not  wilful,  compensation 
was  all  that  the  plaintiff  could  claim:  there  was  no  room  for  vindictive 
damages.     HeU  v.  Glanding,  493. 

ESTATE,  LIFE. 

Dbed,  3.  » 

fiSTATES  TAIL. 
Deed,  3. 

ESTATES  UPON  CONDITION. 
Deed,  1,  2. 

ESTOPPEL. 

Insurance,  2. 

ESTOPPEL  m  PAIS, 
Assumpsit,  1.  2. 
Debtor  and  Creditor,  10. 

EVIDENCE. 

Bills  and  Notes,  3. 

Contracts,  3. 

Error,  1,  4,  6,  7. 

Execution,  1. 

Grant,  1. 

Husband  and  Wipe,  1,  2. 

Insurance,  3. 

Practice,  1. 

Roads  and  Bridges,  4. 

Vendor  and  Vendee,  4,  5. 

1.  Evidence  of  what  transpired  concerning  the  motion  for  a  new  trial 
is  admissible  on  the  trial  of  the  action  on  the  guaranty,  it  being  only 
explanatory  of  the  record,  and  not  contradictory  to  it.  Stark  v.  Fuller, 
320. 

2.  Testimony  is  not  admissible  on  the  trial  of  the  general  issue,  that 
one  of  the  defendants,  before  the  alleged  fraudulent  transfer,  had  endea- 
voured to  make  sale  of  his  property ;  because,  if  admitted,  it  would  not 
have  shown  that  the  arrangement  made  with  his  co-defendant,  was  honest, 
and  it  was  therefore  irrelevant.     Tarns  v.  Lewis,  402. 
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3.  Where  on  an  amicable  reference  to  settle  the  accounts  of  the  defend- 
ants, the  statement  of  one  of  them,  J.,  was  produced  and  read  before  the 
arbitrators  in  the  presence  of  both,  without  objection  on  the  part  of  the 
other  defendant,  W.,  except  as  to  one  item,  the  paper  containing  the 
statement,  identified  and  proved  by  one  of  the  arbitrators,  held  admissible 
as  evidence  to  show  assent  on  the  part  of  AV.  to  the  account  as  stated  bj 
J. :  and  though  from  the  whole  testimony  the  evidence  of  such  assent 
was  but  slight,  still  it  was  for  the  jury,  whose  province  it  was  to  say 
how  much  of  the  account  had  been  proved.     Tams  v.  Lewis^  402. 

4.  The  daughter  and  residuary  legatee  of  a  testator  is  a  competent 
witness  for  the  executor,  upon  her  assignment  to  him  individually  of  her 
interest  in  the  cause  of  action  in  suit,  he  agreeing  that  no  part  of  the 
costs  and  expenses  of  the  suit  should  become  chargeable  upon  her  resi- 
duary share.     Steininger  t.  Hoch*8  Executor,  432. 

5.  Though  such  an  agreement  would  not  be  binding  upon  him  as 
executor,  as  the  estate  would  be  liable  for  costs  in  case  of  loss  without 
regard  to  it,  and  thus  diminish  her  residuary  interest,  yet  as  the  ultimate 
liability  of  her  share  would  depend  upon  the  contingency  of  a  failure  to 
recover,  and  of  the  insufficiency  of  the  other  two-thirds  of  the  residuary 
estate  to  pay  the  costs  in  case  of  loss,  the  liability  for  costs  was  too  re- 
mote and  contingent  te  exclude  her  as  a  witness.    Id. 

6.  In  an  action  of  trespass  by  a  father  against  a  sheriff  for  seizing  and 
selling  his  mare  as  the  property  of  his  son,  it  is  competent  for  the  plain- 
tiff, after  his  own  declarations  that  the  mare  was  the  property  of  his  son, 
had  been  given  in  evidence,  by  the  defendants,  to  prove  in  rebuttal  that 
before  the  execution  against  the  son,  the  father  had  turned  out  to  the 
sheriff  in  the  presence  of  the  son,  the  same  mare  to  answer  an  execution 
against  himself.    Roberta  y.  Young,  439. 

EXCEPTION. 
Error,  9. 
Husband  and  Wife,  2. 

EXECUTION. 

Attachment,  2. 

Eyidence,  6. 

Insurance,  6. 

On  the  trial  of  an  issue  under  the  Sheriff's  Interpleader  Act  to  deter- 
mine the  ownership  of  two  steam-boilers,  levied  on  by  the  sheriff  as  the 
property  of  the  defendants  in  the  execution,  third  persons  claiming  to  be 
absolute  owners  will  not  be  permitted  to  set  up  a  limited  or  restricted 
ownership:  when  absolute  or  exclusive  property  has  been  pleaded,  it 
must  be  proved.    Stewart  &  Co,  t,  Wilsoriy  460. 

EXECUTION  CLAUSE. 
Insurance,  6. 

EXECUTORY  CONTRACT. 

Rescission  of.    Vendor  and  Vendee,  4,  5. 

EXExMPTION,  WIDOAV'S. 

Husband  and  Wife,  1-3. 

FEME  SOLE  TRADER. 

Husband  and  Wife,  6-9. 

FOREIGN  ADMINISTRATOR. 

Allowed  to  sue,  without  first  taking  out  letters  of  administration,  when. 
Decedents'  Estates,  7. 
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FOREIGN  ATTACHMENT. 

Attachment. 


FOREIGN  JUDGMENT. 

AVhen  valid.    Decedents'  Estates,  7. 

FOREIGN  TRIBUNAL. 

Service  of  process  from.    Decedents'  Estates,  9. 

FORGERY. 

Error,  4-7. 

FORMER  RECOVERY. 

Actions  on  the  Case,  1,  2. 

FRAUD. 

Actions  on  the  Case,  1. 
Debtor  and  Creditor,  7,  10. 
Error,  13. 
Evidence,  2. 
Trusts,  3,  4. 

HABENDUM.  EFFECT  OF. 
Deed,  3. 

GRANT,  PRESUMPTION  OF. 

Error,  1. 

Presumption,  1,  2. 

The  founder  of  a  town,  in  1818  dedicated,  as  an  appurtenance  to  the 
town  plot,  and  for  its  inhabitants,  a  lot  of  ground  for  a  burial-place  and 
church.  Soon  after,  a  school-house  was  built  on  a  part  of  the  lot,  by 
the  donor  and  others,  and  it  was  so  used,  fenced  off  and  separated  from 
the  burial-place  for  more  than  forty  years :  trustees  appomted  to  take 
charge  of  the  school  property  were  succeeded  by  the  school  directors, 
who  were  about  to  remove  an  old  school  building  and  rebuild,  when 
they  were  restrained  by  injunction  at  the  suit  of  an  heir  of  the  donor, 
who  alleged  a  dedication  of  the  whole  lot  for  a  burial-place,  and  that  the 
use  for  schools  was  by  sufferance,  and  not  by  right.  On  appeal  from 
decree  granting  the  injunction  it  was  Hetd, 

1.  That  the  use  of  a  part  of  the  lot  for  school  purposes  by  the  donor 
and  donees,  at  or  immediately  after  the  dedication  of  the  whole  for  a 
burial-place,  together  with  their  acts  and  declaration  and  a  uniform  usage 
thereafter,  were  evidence  that  the  purpose  of  a  school  had  been  added 
to  the  first  dedication,  if  it  was  not  a  part  of  it,  so  that  in  effect,  the 
ground  so  used  had  been  dedicated  for  school  purposes.  Foti  v.  School 
Directors  of  PoiisvUle,  132. 

2.  Though  the  burial-place  was  for  the  inhabitants  of  the  town  plot, 
vet  the  use  of  the  portion  dedi^sated  for  school  purposes,  by  the  neigh- 
bourhood generally,  irrespective  of  the  limits  of  the  town  plot,  was  not  in- 
consistent with  the  dedication,  for  such  a  use  was  according  to  custom 
and  the  reasonable  intent  of  the  donor.    Id, 

3.  In  default  of  the  appointment  of  trustees  by  the  donor  to  mana^ 
that  part  dedicated  to  school  purposes,  for  the  benefit  of  the  inhabit- 
ants of  the  town  plot,  the  management  would  devolve  upon  the  school 
directors  under  the  Common  School  Law,  independent  of  the  Acts  of  As- 
semblv  conferring  it  upon  them.    Id. 

4.  That  the  changes  in  school  territory  and  the  increased  numbers  of 
pupils  attending  the  schools,  were  consequences  of  the  natural  growth 
of  the  town,  and  were  not  such  changes  as  would  divert  the  trust  and 
dedication  from  the  purpose  of  the  original  grant.    Id, 
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5.  That  the  heir  applying  for  the  injunction,  not  being  a  resident  of 
the  town,  had  no  intei'est  such  as  would  authorize  him  to  interfere.  PoU 
T.  The  School  Directors  of  Pottsville,  132. 

6.  That  the  courts  would  interfere  to  prevent  any  encroachment  upon 
the  burial-place,  by  the  school  directors,  whenever  attempted.    Id, 

7.  But  that  the  building  of  a  new  school-house  upon  the  portion  of  the 
lot  dedicated  for  school  purposes  was  not  such  an  encroachment:  hence, 
the  school  directors  had  the  right  to  rebuild,  and  the  decree  of  the  court 
below  restraining  them  was  error.    Id, 

GUARANTY. 

Surety,  1,  2. 

HEIR. 

Of  grantor,  when  incompetent  to  demand  injunction  for  alleged  breach 
of  trust.    Grant. 

HUSBAND  AND  WIFE. 

1.  A  woman  divorced  from  her  husband  on  the  ground  of  his  deser- 
tion, subsequently  married  again,  and  after  the  death  of  her  second 
husband,  claimed  her  $300  exemption,  which  was  refused  by  the  adminis- 
trator :  in  action  against  him  therefor,  evidence  was  held  noi  admissible 
to  prove  adulterous  intercourse  between  herself  and  the  second  hus- 
band before  the  divorce,  to  affect  her  claim.  EilVs  Administrator  v. 
Hill,  198. 

2.  Offers  of  evidence  to  prove  adulterous  intercourse,  or  acts  amount- 
ing to  a  waiver  by  the  widow  of  her  rights  to  the  exemption,  which 
were  overruled  on  the  trial,  must,  in  order  to  be  reviewed  by  the  Su- 
preme Court  on  writ  of  error,  appear  in  and  be  embraced  by  the  bill  of 
exceptions.     Id. 

3.  A  widow's  claim  to  her  statutory  exemption  under  the  Aci  of  1850, 
will  prevail  over  debts  not  liens  against  her  husband's  estate  prior  to  the 
passage  of  that  act,  there  being  no  such  saving  clause  in  favour  of  debts 
prior  thereto,  as  there  is  in  the  Debtor's  Act  of  1849.     Id, 

4.  A  wife  has  no  right  or  control  over  the  body  of  her  deceased  hus- 
band after  burial :  the  disposition  of  the  remains  of  the  deceased  belongs 
thereafter  exclusively  to  his  next  of  kin.     Wynkoop  v,  Wynkoop,  293. 

5.  A  widow  filed  a  bill  in  equity  against  the  brothers' of  her  deceased 
husband,  and  his  mother  in  whose  cemetery  lot  he  was  buried,  to  obtain 
the  removal  of  the  body  to  another  cemetery,  claiming  her  right  so  to 
do  as  administratrix  and  as  widow.    Held, 

(1.)  That  her  duty  to  bury  the  body  of  the  deceased  terminated  with 
the  burial :  and, 

1*2.)  That  as  widow  she  had  no  right  to  it,  after  the  interment    Id, 

6.  Where  a  married  woman  is  the  owner  of  a  store  of  goods  in  her 
own  right  she  may  trade  with  them,  and  with  the  proceeds  of  sales 
buy  other  goods  to  be  held  and  traded  with,  exempt  from  seizure  for  her 
husband's  debts,  though  she  may  not  be  a  feme  sole  trader.  Wieman  v. 
Anderson  Jc  Wife,  311. 

7.  Her  ownership,  use,  and  enjoyment,  under  the  Act  of  April  11th 
1848,  must  be  consistent  with  the  bature  and  kind  of  the  property  ac- 
quired under  it:  and  it  being  in  the  nature  of  merchandise  to  be  sold 
and  exchanged,  the  Act  of  1848,  where  it  authorizes  married  women 
"  to  own,  use,  and  enjoy"  merchandise  as  their  separate  property,  legal- 
izes trade  by  them  with  it.     Id, 

8.  The  goods  of  a  debtor  were  bought  at  sheriff's  sale  by  a  brother 
of  the  debtor's  wife,  who  afterwards  gave  them  to  her ;  she  then  went 
into  business  in  her  own  name,  sold  out  her  stock,  and  with  the  prooeeds 
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purchased  other  goods,  which  were  levied  on  by  a  creditor  of  her  hus- 
Dand's.    On  a  feigned  issue  to  determine  the  title,  it  was  Held, 

That  the  sale  and  gift  being  valid,  she  had  the  power  under  the  Act 
of  1848,  to  sell  the  goods  given  her,  and  invest  the  proceeds  in  other  coods 
which  she  could  hold  for  the  purposes  of  sale  and  trade,  beyond  the 
reach  of  her  husband's  creditors.     Wieman  v.  Anderson  and  Wife,  311. 

9.  The  judgment-bond  of  a  married  woman  is  absolutely  void,  though 
'    giv6n  for  debts  contracted  before  marriage,  or  for  necessaries  for  the 

support  and  maintenance  of  her  family :  her  separate  estate,  if  liable 
for  debts  thus  contracted,  must  be  reached  through  the  proper  form  of 
action,  and  not  by  means  of  instruments  declared  to  be  null  and  void  by 
the  law.    Keiper  v.  Helfricker,  325. 

10.  Where  a  married  woman  gave  a  judgment-bond  to  one  who  ad- 
vanced her  money  to  be  applied  at  the  time  for  the  purchase  of  real  estate 
by  her  for  her  sole  and  separate  use,  and  which  was  in  fact  so  applied, 
held,  that  the  bond  so  given  was  void,  and  could  not  be  enforced  against 
her  separate  estate.    Id, 

IMPRISONMENT. 

Constitutional  Law,  4. 

INJUNCTION. 
Grant,  5. 

INSURANCE. 

Bills  and  Notes,  1. 

1.  A  note  having  been  given  to  an  insurance  company  for  premiums, 
payable  twelve  months  from  date,  and  liable  for  losses  occurring  during 
that  period,  was  assigned  by  the  company  as  collateral  for  a  loan  to 
them :  the  drawer  of  the  note  paid  to  the  pledgee  the  sum  for  which  it 
had  been  pledged,  which  was  less  than  its  face,  and  obtained  the  note : 
the  conipany  becoming  insolvent  made  an  assignment  to  assignees,  who 
brought  trover  for  the  note,  claiming  for  the  payment  of  losses  which 
had  occurred  during  the  time  for  which  it  had  been  given.  Held,  that 
the  plaintiffs  could  recover  onl^  the  balance  due  on  defendant's  note, 
deducting  the  amount  for  which  it  had  been  pledged.  Fell  v.  McHenry,  41. 

2.  Under  the  supplement  to  the  original  act  of  incorporation  and  a 
resolution  of  the  company  authorizing  the  receipt  of  notes  for  premiums, 
to  be  liable  for  losses  during  the  period  for  which  they  were  given, 
agreements  were  entered  into  by  the  defendants  among  others,  for  several 
successive  years,  and  notes  were  accordingly  given,  until  the  defendants 
gave  the  note,  under  the  same  agreement  as  before,  for  which  suit  was 
brought  by  the  assignees  of  the  company  after  failure.    The  non-accept- 

•  ance  of  the  supplement  by  the  company  being  set  up  in  defence,  it  was 
Held,  that  the  company  had  recognised  the  supplement  by  acting  under 
it  from  the  commencement ;  that,  as  the  defendant  had  by  repeated  acts 
accepted  the  benefits  reaped  from  giving  his  notes  under  the  supple- 
ment, he  could  not  question  its  acceptance :  and  that  as  the  balance  due 

^  on  the  note  was  required  for  the  pa;^ment  of  the  losses  for  which  it  had 
been  pledged,  the  plaintiffs  were  entitled  to  recover.    Id, 

3.  Upon  the  question  of  the  acceptance  by  the  company  of  the  supple- 
ment, a  stockholder  who  had  paid  up  his  stock  in  full  was  a  competent 
witness  for  the  plaintiffs  to  prove  the  acceptance,  as  was  also  a  creditor 
of  the  company,  neither  having  any  interest  in  the  result  of  the  suit  nor 
in  the  fund  to  which  the  proceeds  were  to  go,  and  the  company  being  in- 
solvent.   Id, 

4.  A  statement  of  loss  made  out  by  an  insured  person,  under  oath, 
as  required  by  the  policy  of  insurance,  is  not  evidence  as  to  the  extent 

6  Wr.— 36 
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or  amount  of  the  loss,  in  an  action  against  the  insurers :  nor  is  it  made 
evidence  by  the  fact  that  it  is  called  for  by  the  defendant.  Lycoming 
Insurame  Co.  v.  Shreffler,  188. 

5.  An  insurance  company,  after  notice  of  the  fire  by  letter  from  the  in- 
sured five  or  six  days  after  it  had  occurred,  sent  an  agent  to  investigate 
the  loss,  &c.,  v^rho  was  authorized  by  them  to  offer  a  compromise,  ^vhich 
he  did :  another  agent,  by  authority  of  the  company,  offered  to  pottle  the 
loss:  afterwards,  upon  the  trial,  the  defence  was  set  up  that  the  notice 
was  not  sent  **  fortnwith,"  as  required  by  the  policy.  Heldj  that  the 
company  had  by  their  acts  waived  the  objection,  and  were  estopped  from 
setting  it  up  on  the  trust.    Id. 

6.  A  clause  in  a  policy  of  insurance,  that  it  should  '*  cease  at  and 
from  the  time  the  property  hereby  insured  shall  be  levied  on  or  taken 
into  possession  or  custody,  under  any  proceeding  at  law  or  equity,''  is 
to  be  construed  as  meaning  an  actual  levy  and  change  of  possession 
under  it ;  a  mere  notice  of  levy  by  the  oflBcer  charged  therewith  to  the 
defendants  at  their  store,  without  his  taking  the  goods  insured  into  pos- 
session or  custody,  though  good  as  a  levy,  will  not  defeat  the  policy. 
Commontdealth  Insurance  Co,  v.  Berger  <&  Jiutz,  285. 

INTERROGATORIES. 

Answer  to.    Practice,  1. 

JUDGMENT-BOND. 

Of  married  woman,  void.    Husband  and  Wife,  9,  10. 

JUDGMENT. 

Debtor  and  Creditor,  8,  9. 

1.  A  tenant  in  common  with  two  others,  of  certain  lands,  gave  judgment 
upon  his  interest  to  a  creditor,  and  the  same  year  made  an  assignment 
for  benefit  of  all  creditors  who  should  release  before  a  given  time :  four 
years  after,  he  was  discharged  as  a  bankrupt :  the  judgment  was  then 
revived  by  writs  of  scire  facias,  and  after  investigation  on  a  rule  taken 
to  show  cause  why  it  should  not  be  opened,  was  ordered  by  the  court  to 
be  entered  on  the  land  of  the  defendant  on  which  the  original  was  alien : 
on  this  judgment  the  defendant's  interest  was  sold  at  sheriff's  sale :  the 
vendees  of  the  purchaser  then  brought  a  bill  in  equity  for  an  account 
of  the  rents,  issues,  and  profits  of  the  land,  against  the  other  tenants  in 
common.    Heldf 

That  as  the  writs  of  scire  JaciaSf  and  the  rule  to  show  cause,  &c., 
had  not  been  served  on  the  assignee  either  under  the  voluntary  assign- 
ment, or  in  bankruptcy,  nor  on  any  releasing  creditor,  nor  any  notice 
pven  to  creditors  under  either  assignment,  some  of  the  parties  interested 
m  the  title  alleged  to  have  passed  at  sheriff's  sale,  were  not  represented : 
hence,  as  a  decision  would  not  be  binding  on  them,  the  bill  must  be  dis- 
missed, but  without  prejudice  to  the  rights  of  any  of  the  parties.  Glon- 
inger  v.  Hazard,  389. 

2.  A  voluntary  judgment  for  debt  barred  by  the  Statute  of  Limita- 
tions, or  founded  on  obligation  not  enforceable  under  the  Statute  of 
Frauds,  is  valid.    Keen  et  al,  y.  Kleckner,  529. 

JUDGMENT,  FOREIGN. 

Action  on.    Decedents*  Estates,  7. 

JURY,  TRIAL  BY. 

Constitutional  Law,  1,  2,  5. 

LAND. 

Equity,  2,  4,  5. 

1.  Though  a  mere  unexecuted  intention  to  appropriate  vacant  land 


Digitized  by  VjOOQIC 


INDEX.  566 

LAND. 

has  DO  effect  as  a  survey,  yet  an  intention  to  appropriate  manifested 
by  a  formal  return  into  the  land  office,  is  sufficient  to  give  notice,  and  is 
one  of  the  recognised  modes  of  locating  land  warrants.  Mc Barron  et  at, 
V.  Gilbert  tt  aL,  268. 

2.  Chamber  surveys,  after  the  lapse  of  twenty-one  years  from  their 
return  to  the  land  office,  are  presumed  to  have  been  returned  as  actual 
surveys ;  and  the  intended  appropriation  of  the  surveyor  thus  becomes  an 
actual  appropriation,  as  if  the  survey  had  been  made  upon  the  land.    Id. 

3.  Hence,  where  in  a  case  of  disputed  title  to  land,  the  court  held 
the  warrants  under  which  the  plaintiffs  claimed,  to  be  descriptive  to  a 
common  intent,  and  the  surveys  to  be  chamber  surveys,  but  referred  the 
question  of  actual  location  to  the  jury  with  instruction  that  if  they 
believed  the  warrants  were  located  or  intended  to  be  located,  on  the  land 
claimed  hj  the  plaintiffs,  their  verdict  should  be  for  the  plaintiff's :  and 
also,  that  if  they  believed  that  the  surveyor  intended  to  locate  the  surveys 
on  the  land  claimed,  the  law  located  them  there ;  it  was  Meld^  that  the 
instruction  (being  in  effect  that  the  surveyor  either  located  the  warrants 
on  the  land  by  actual  survey,  or  by  protraction  on  paner,  which  when 
returned  into  the  land  office  would  indicate  the  land  intended  to  be 
appropriated),  was  proper.     Id. 

4.  Where,  in  1794,  ten  years  after  the  issuing  of  the  warrants  under 
which  plaintiff's  claimed,  other  warrants  issued  covering  the  land  in  dis- 

Eute,  which  were  regularly  surveyed  on  the  land  and  patented  to  R.  M., 
ut  who  never  claimed  under  that  title  (nor  did  any  one  under  him) :  held, 
after  the  lapse  of  65  years,  not  to  be  such  a  valid  subsisting  and  out- 
standing title  as  could  be  set  up  to  defeat  the  plaintiffs'  recovery  on 
their  earlier  warrants ;  and  that  if  it  was,  the  defendants,  who  were 
strangers  to  it,  could  not  set  it  up.    Id, 

LANDLORD  AND  TENANT. 

A  tenant  is  bound  by  his  express  covenant  to  pay  rent,  though  he 
has  assigned  the  lease  with  his  landlord's  assent,  and  the  assignee  is 
accepted  as  tenant,  and  rent  received  from  him,  unless  the  landlord  has 
accepted  the  surrender  of  the  former  and  released  him.  Frank  y. 
Maguire,  77. 

LEASE. 

An  instrument  for  the  payment  of  money,  within  the  act  relating  to 
judgments  for  want  of  an  affidavit  of  defence.    Affidavit  ofJDe- 

V£NCE,  1. 

LEASEHOLD  ESTATES. 

In  Luzerne  and  Schuylkill  coonties,  snbject  to  mechanics'  liens.    Me- 
chanics' LiBNS,  1-3. 

LEGACIES. 

What  are  within  the  act  requiring  security  from  the  primary  legatee. 
WIL^  2. 

LEGACY. 

Decedents'  Estates,  3. 
Will,  2-4. 

LOCATION  OF  LAND  WARRANT. 
Land,  1. 

MAP. 

BouNDART  Line,  2. 
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MARRIAGE. 

Custom,  2. 

MARRIED  WOMEN. 

Husband  and  Wife. 

MECHANICS'  LIENS. 

1.  Under  Act  17th  February  1858,  relating  to  mechanics'  liens  in  the 
counties  of  Luzerne  and  Schuylkill,  a  mecl^anic's  lien  may  be  filed  aeainst 
an  ice-house,  erected  for  the  purpose  of  carrying  on  the  business  of  stor- 
ing and  selling  ice,  on  a  lot  leased  in  the  latter  county  for  a  term  of 
years,     Thomas  v.  Smith,  68. 

2.  It  is  not  a  valid  objection  to  the  lien  that  it  does  not  set  forth  pre- 
cisely the  nature  of  defendant's  interest,  where  the  lien  was  described  to 
be  against  the  '*  ice-house''  on  the  land  of  the  lessors,  and  '*on  the 
interest"  of  the  defendant  in  the  lot  of  ground  whereon  it  was  erected ; 
for  the  act  does  not  require  that  the  defendant's  tenure  shall  be  set  forth 
in  the  lien.    Id, 

3.  The  act  applies  generally  to  leased  estates,  and  their  tenants,  in  the 
two  counties  emoraced  by  it,  and  not  to  coal  lease  estates  only.    Id, 

MENTAL  WEAKNESS. 
Contract,  1,  ** 

MINERALS  AND  MINERAL  RIGHTS. 

Assumpsit. 
Constitutional  Law,  5. 

MINORITY. 

Of  some  of  several  cestuis  que  irust,  parties  to  an  agreement,  not  a 
ground  for  revocation.    Trusts,  1. 

MORTGAGE. 

Surety,  1,  2. 
Trusts,  4. 

1.  The  widow  and  heirs  of  an  intestate,  by  a  specialty  in  the  nature 
of  a  mortgage-deed,  conveyed  all  the  real  estate  of  the  decedent  to  one 
of  his  creditors,  with  condition  that  when  the  debt  then  due,  with  such 
sums  as  he  should  advance  to  pay  the  debts  of  the  estate,  should  be 
repaid  with  interest,  then  the  indenture  and  all  powers  under  it  should 
cease  and  determine :  a  power  of  attorney  therein  authorized  the  mort- 
gagee to  let  the  premises,  receive  the  rents,  pay  collectors^  interest, 
taxes,  &c.»  and  it  was  also  provided,  that  he  should  be  liable  only  for 
such  moneys  as  he  should  receive,  and  that  on  his  payment  of  debts  or 
encumbrances,  he  might  have  them  marked  to  his  own  use.  Heldf  that 
the  inlstrument  was  not  a  deed  of  trust,  but  a  mortgage  given  to  secure  a 
present  debt  and  future  advances,  upon  payment  of  which  the  mort- 
gagors were  entitled  to  have  it  satisfiea.    Myers's  Appeal,  518. 

2.  Where  the  mortgagee  had  received  rents  on  a  part  of  the  property 
for  two  years,  and  for  the  remainder  of  the  time  the  rents  were  received 
by  the  mother  or  some  of  the  heirs,  and  the  proceeds  applied  to  her  sup- 
port and  that  of  the  family,  and  the  balance  towards  debts,  interest,  &c., 
with  the  acquiescence  of  the  mortgagee,  he  is  not  liable  for  what  was 
received  by  them,  but  only  for  the  sums  received  by  him  which  be  was 
bound  to  apply  in  discharge  of  the  mortgage-debt.    Id, 

3.  The  neirs,  mortgagors,  were  accountable  to  each  other,  for  the 
rents  received,  as  tenants  in  common.    Id, 

NAVIGABLE  RIVERS. 
Rivers,  1-3. 
Roads  and  Bridges,  1-3. 
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NEGLIGENCE. 

Actions  on  the  Case,  3-5. 
Corporations,  1. 
Railroads,  3. 
Vendor  and  Vendee,  7. 

1.  One  cannot  recover  damages  for  an  injury  caused  concurrently  by 
his  own  negligence,  and  the  negligent  or  unskilful  acts  of  the  defendant. 
HeU  V.  Glanding,  493. 

2.  The  unauthorized  use  of  the  track  of  a  railroad  is  negligence.    Id» 

NEPHEWS  AND  NIECES. 
Definition  of.    Will,  2. 

ORE. 

Sale  of,  by  agent    Assumpsit. 

ORPHANS'  COURT. 

Courts. 

Decedents'  Estates,  1,  4-6. 

OUSTER. 

Trespass,  1,  2. 

OUTSTANDING  TITLES. 
Land,  4. 

PAROL  GRANT. 

Construction  of.    Grant. 

PAROL  MORTGAGE. 
Equity,  I. 

PENITENTIARY. 

Act  graduating  imprisonment  in,  unconstitutional.    Constitutional 
Law. 

PLEADING. 

Actions  on  the  Case,  1. 

Where  the  pleas  are  bad,  they  should  be  demurred  to  by  the  plaintiff, 
and  not  traversed:  but  after  the  verdict  of  the  jury,  the  same  effect 
will  be  given  to  them,  as  if  they  had  been  demurred  to :  and  they  are 
not  aided  by  the  fact  that  immaterial  issues  have  been  formed  upon  them 
and  found  mr  the  defendant.     Tarns  v,  Lewis,  402. 

POOR-HOUSE. 

Not  taxable  for  schoorpurposes.    Taxes,  2. 

PRACTICE. 

Affidavit  op  Defence,  1-3. 

Error,  9. 

Where  the  answers  refer  to  the  several  interro^tories  by  number, 
it  is  sufficient  evidence  that  the  interrogatories  had  been  propounded  to 
the  witness  and  answered,  without  being  so  stated,  especially  where  the 
certificate  of  execution  of  the  commission  states  that  it  was  taken  pursu- 
ant to  a  commission,  and  to  which  the  interrogatories  were  attached. 
mirs  Administrator  v.  Hill,  198. 

PREMIUM  NOTES. 

Bills  and  Notes,  1. 
Insurance,  1,  2. 
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PRESUMPTION. 

1.  The  use  of  a  road  over  the  land  of  another,  without  permission  or 
objection,  is  adverse,  and  if  enjoyed  uninterruptedly  for  twenty-one 
years,  pjives  a  right  of  way.     Pierce  v.  Cloud,  102. 

2.  Without  evidence  to  explain  how  it  began,  the  enjoyment  is  pre- 
sumed to  have  been  in  pursuance  of  an  unqualified  grant ;  and  the  bur- 
den of  showing  the  contrary  is  upon  the  owner  of  the  land.     Id, 

3.  Where  it  appeared  that  one  entitled  to  claim  the  land  in  common 
with  the  plaintiff,  had  gone  to  sea  in  1823,  and  up  to  the  time  of  the  trial 
in  1861,  had  not  been  heard  from,  except  by  rumour  in  1832,  the  pre- 
sumption, after  such  a  lapse  of  time,  is  that  he  was  dead :  and  the  evi- 
lence  was  held  sufficient  to  justify  the  jury  in  so  finding.  Holmes  v. 
Johnson^  159. 

PRINCIPAL  AND  AGENT. 
Banks. 

PROCESS. 

Of  foreign  tribunal,  service  of,  when  valid.    Decedents'  Estates,  9. 

PROFITS. 

Damages  for  loss  of.    Contract,  4,  5.    Error,  12. 

PROVINCE  OF  COURT  AND  JURY. 

Courts. 

PUBLIC  RIGHT. 
Rivers,  2. 

PURCHASE-MONEY. 

Trusts,  3,  4. 

Vendor  and  Vendee,  1,  3,  5. 

RAILROADS. 

1.  A  bond  filed  by  a  railroad  company  when  locating  their  road  is  a 
security  for  all  damages  that  may  occur  from  the  construction  also:  both 
are  but  one  injury,  and  a  bond  filed  for  one  is  therefore  a  security  for  all. 
Wadhams  v.  The  Lackawanna  and  Bloomsburg  Railroad  Co.,  303. 

2.  The  offer  of  a  bond  by  a  railroad  company  is  an  assertion  by  one  of 
the  parties  that  they  cannot  agree  upon  the  damages  caused  to  the  pro- 
perty of  the  landowner:  and  the  action  of  the  court  approving  the 
sureties  and  directing  the  bond  to  be  filed,  involves  an  adjudication  that 
everything  had  been  done  to  entitle  the  company  to  have  the  bond  filed. 
Id. 

3.  A  railroad  company  is  liable  for  injuries  resulting  from  the  negli- 
gence, violence,  or  carelessness  of  its  condirctors,  in  removing  from  the 
cars  a  passenger  who  refused  to  pay  his  faro  or  produce  his  ticket,  in 
consequence  of  which  he  died.  The  Pennsylvania  Railroad  Co.  v.  Van- 
diver ,  305. 

RATIFICATION  OF  ACTS  OF  ATTORNEY. 
Error,  G,  7. 

REAL  AND  PERSONAL  ESTATE. 

1.  To  establish  a  conversion  of  land  into  money  under  a  will,  the  sale 
must  be  absolutely  directed,  irrespective  of  all  contingencies :  the  direc- 
tion to  sell  must  be  imperative,  independent  of  all  discretion.  AnewaWs 
Appeal^  414. 

2.  A  testator  by  will  directed  that  when  his  son  0.  became  of  legal 
age,  appraisers  were  to  be  chosen  to  value  the  homestead  farm,  which  tho 
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HEAL  AND  PERSONAL  ESTATE. 

80Q  was  to  have  at  the  valuation  if  he  chose ;  if  he  refused,  the  executors 
were  to  sell,  &c. :  a  married  daughter  survived  the  testator,  and  then  died 
before  0.  became  of  a^e,  intestate,  leaving  one  son,  who  died  soon  after : 
her  husband  then  claimed  her  share  as  personalty.  Held^  that,  as  the 
directions  of  the  testator  in  the  will  to  sell,  were  not  absolute,  but  con- 
tingent and  subject  to  the  discretion  of  one  or  more,  there  was  no  conver- 
sion up  to  the  death  of  the  daughter :  consequently  her  interest  remained 
as  it  had  descended  to  her  from  her  father,  as  land,  in  which  her  husband 
was  only  entitled  to  his  estate  by  the  curtesy.    Anewalfs  Appeal^  414. 

REGISTERED  TAXES  IN  PHILADELPHIA. 
Taxes,  3-7. 

RECORD. 

Evidence,  1. 

RENT. 

Landlord  and  Tenant,  1. 
Mortgage,  1-3. 

REVERSION. 

Of  estate,  on  forfeiture  of  condition.    Deed,  1,  2. 

REVOCATION. 

Assumpsit,  3. 

RIGHT. 

Misuser  of,  who  may  complain.    Water  Rights,  1. 

RIGHT  OF  WAY. 

Presumption,  1,  2. 
Way,  1. 

RIVERS. 

Roads  and  Bridges. 

1.  In  Pennsylvania,  all  rivers  and  streams  of  water,  that  are  sub- 
ject to  tides,  or  capable  of  being  navigated  in  the  common  sense  of  the 
term,  are  treated  as  navigable :  and  grants  of  the  adjoining  soil  are  not 
usque  ad  Jilum  medium  aquce  but  only  to  low-water  mark,  the  soil  and 
water  found  between  the  lines  that  describe  low  water,  being  retained 
as  eminent  domain  for  the  use  of  all  citizens.  Flanagan  v.  The  City  of 
Philadelphia,  219. 

2.  The  right  of  navigation  in  all  such  navigable  waters  is  the  para- 
mount public  right  of  every  citizen.     Id. 

3.  But  where  a  river  is  wholly  within  the  limits  of  the  state,  it  is 
within  the  power  of  the  legislature  to  diminish  the  navigability  by  the 
erection  of  a  bridge,  at  or  below  tide-water,  the  state  law  not  conflicting 
with  any  constitutional  enactment  of  the  general  government  in  respect 
to  such  tide-waters.    Id, 

ROADS  AND  BRIDGES. 

Presumption,  1,  2. 

1,  By  Act  of  Assembly  of  27th  March  1852,  the  commissioners  of  the 
county  of  Philadelphia  were  required  to  build  bridges  over  the  Schuylkill, 
the  County  Board  to  approve  site,  plans,  and  specifications :  by  subse- 
quent acts,  the  rights  and  privileges  of  the  County  Board  and  Commis- 
sioners were  vested  in  the  city  of  Philadelphia,  and  the  city  councils 
were  authorized  to  build  the  Chestnut  street  bridge  as  provided  by  the 
Act  of  1852 :  the  city  being  about  to  build,  the  board  of  warden?  file«i  a 
bill  in  equitv  for  an  injunction,  alleging  that  the  navigation  of  the  river 
would  be  injured.    Held, 

(1.)  That  if  any  express  authority  existed  in  the  board  to  control  the 
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ROADS  AND  BRIDGES. 

erection  of  a  bridge,  it  was  an  authority  derived  from  the  legislature  who 
might  withdraw  it  and  confer  it  elsewhere: 

(2.)  That  as  the  County  Board  and  Commissioners  and  their  successor, 
the  city,  had  been  specially  appointed  by  the  legislature  for  the  erec- 
tion of  the  bridge,  this  special  agency  would  supersede  the  general 
agency  of  the  board  of  wardens,  if  any  existed :  and  the  former  being 
specially  selected,  the  latter  were  excluded  by  necessary  implication : 
and  that,  therefore,  the  board  of  wardens  as  such,  had  no  power  to 
interfere  with  the  erection  of  the  bridge.  The  Board  of  Wardens  v.  The 
City  of  Philadelphia,  209. 

2.  An  Act  of  Assembly  authorizing  the  erection  of  a  bridge  over  the 
river  Schuylkill  at  Chestnut  street  in  the  city  of  Philadelphia,  provided 
that  it  should  be  constructed  '*  upon  such  piers  or  abutments  as  to  afford 
at  all  times  a  clear  and  uninterrupted  passage  for  the  water  of  the  said 
river,  equal  at  least  in  area  to  that  now  existing  at  the  Permanent  Bridge 
over  the  Schuylkill  at  High  street  :"•  the  river  being  narrower  at  Chest- 
nut street  than  at  High  street,  was  deeper,  so  that  though  less  in  super- 
ficial measurement,  yet  the  product  of  the  width  and  depth  at  the  site 
proposed  would  give  a  greater  area  for  the  clear  and  uninterrupted  pas- 
sage of  the  water  than  at  High  street. 

Heldy  that,  under  the  circumstances,  the  intent  of  the  Act  of  Assembly 
was  to  provide  for  a  passage  of  water  under  the  new  bridge  equal  at  least 
in  area  to  that  existing  under  the  other,  and  that  the  area  was  to  be 
measured  by  depth  and  breadth  and  not  by  the  linear  surface  of  tlie 
water  alone,  at  the  respective  sites.  Flanagan  v.  The  City  of  Philadel- 
phia, 219. 

3.  In  an  action  for  the  penalty  imposed  by  the  General  Road  Law  of 
13th  June  1836,  for  filling  a  drain  made  by  a  supervisor  for  the  purpose 
of  draining  the  water  from  a  public  road,  and  diverting  the  course  of 
the  water,  without  the  consent  of  the  supervisor,  the  only  question  is, 
whether  the  act  was  done  without  such  consent:  and  evidence  is  not 
admissible  on  the  part  of  the  defendant  to  show  either  that  the  act 
done  did  not  injure  the  road,  that  the  supervisor  should  not  have  main- 
tained the  drain,  that  a  former  supervisor  had  agreed  to  conduct  the  water 
elsewhere,  or  that  the  flow  of  water  through  the  drain  he  stopped  was 
injurious  to  him.    Meeker  v.  The  Commonwealth,  283. 

RULE  IN  SHELLY'S  CASE. 
Deed,  3. 

SCHOOLS. 

Grant. 
Taxes,  2. 

1.  Under  the  General  School  Law  of  1854,  directors'  meetings  are 
either  stated,  including  the  annual  meeting  when  fixed,  or  special,  ad- 
journed meetings  to  take  place  in  either  case :  but  the  former  only  are 
regular  meetings,  for  non-attendance  at  any  two  of  which  in  succession, 
except  in  case  of  sickness  or  absence,  the  seat  of  a  director  may  be  de- 
clared yacant  by  the  other  directors,  and  a  new  member  appointed  in  his 
stead.    Zulich  et  cU.  y.  Bowman,  83. 

2.  Therefore,  where  a  board  of  school  directors,  at  an  adjourned 
meeting  (there  being  no  quorum  at  the  regular  meeting),  declared  the 
seat  of  one  of  their  number  yacant,  who  had  not  attended  a  **  special'' 
meeting  called  by  the  president,  or  the  last  regular  or  adjourned  meeting : 
it  was  Held : 

That,  the  first  meeting  being  **  special,'*  was  not  *^  regular,*'  and  as 
the  third  meeting  was  but  a  continuation  of  the  second,  which  though 
styled  **  regular'*  did  not  appear  to  have  been  a  **  slated"  meeting,  the 
action  of  the  school  board,  in  declaring  the  seat  of  the  absent  member 
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SCHOOLS. 

Tocant,  was  illegal,  because  be  bad  not  been  absent  at  two  regular  meet- 
ings in  succession.    Zulich  et  al,  v.  Bowmariy  83. 

3.  School  districts  are  not  strictly  municipal  corporations,  but  terri- 
torial divisions  for  the  purposes  of  common  schools,  exercising  within  a 
prescribed  sphere  many  ot  the  faculties  of  a  corporation.  Wharton  v. 
tkhool  Directors^  358. 

4.  Under  the  School  Law  of  8th  May  1854,  the  power  of  taxation  is 
committed  to  the  school  directors,  but  without  any  right  of  appeal :  and 
in  the  exercise  of  such  discretionary  power,  they  are  responsible  only  to 
the  people  whose  representatives  they  are.    Id. 

5.  The  courts  may  compel  school  directors  to  perform  their  duties,  or 
restrain  them  when  they  transcend  their  powers :  but  they  cannot  inter- 
fere, where  they  exercise  their  unquestionable  powers  unwisely.    Id. 

6.  The  school  directors  of  a  township  having  assessed  a  school  tax  of 
eleven  mills,  eight  for  school  purposes  and  three  for  building  new  schools, 
a  property-holder  filed  a  bill  in  equity  for  an  injunction  to  restrain  the 
collector  from  enforcing  the  payment  of  the  tax,  on  the  ground  that  it 
was  greatly  in  excess  of  what  was  necessary,  but  not  allejjing  any  irregu- 
larity, neglect  of  duty,  or  excess  of  authority  in  the  directors.  Ildd, 
that  as  the  bill  averred  only  an  indiscreet  exercise  of  a  clearly  granted 
discretion,  it  was  in  effect  an  appeal  from  that  discretion,  and  as  such 
could  not  be  sustained,  for  no  appeal  is  given  by  the  law.    Id, 

SCHOOL  DIRECTORS. 

When  trustees  of  land  granted  or  dedicated  for  school  purposes. 
Grant,  3,  6,  7. 

SECURITY. 

For  legacy  to  primary  legatee.    Will,  2. 

SERVICE  OF  SCL  FA, 
Judgment,  1. 

SHERIFF'S  INTERPLEADER  ACT. 
Execution,  1. 

SHERIFFS  SALE. 
Attachment,  2. 
Taxes,  5. 

SHIPPING. 

A  wharfinger  has  no  power  to  sell  coal  deposited  on  his  wharf,  for 
unpaid  wharfage.    Kusenberg  v.  Browne,  173. 

STATED  MEETINGS. 
Schools,  1-3, 

STATEMENT  OF  LOSS. 

Insurance,  6. 

STATUTE  OF  LIMITATIONS. 
Decedents'  Estates,  2,  3. 

STOCKHOLDER. 

Attachment,  3. 
Insurance,  3. 

SUPERVISOR. 

Roads  and  Bridges,  4. 
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SURETY. 

1.  The  guarantor  of  a  mortgage  is  not  liable  on  his  guaranty,  if  the  act 
of  the  holder  prevent  the  collection  of  the  debt  from  the  mortgagor. 
Stark  V.  Fuller,  3:20. 

2.  One  holding  a  mortgage,  on  which  a  balance  was  due,  assigned 
it  to  another,  with  guaranty  of  payment:  the  mortgage  being  sued  out 
and  a  verdict  had  for  less  than  the  amount  for  which  it  had  been  as- 
signed, the  counsel  for  the  guarantor  moved  for  a  new  trial,  on  the  argu- 
ment of  which,  the  attorney  of  the  assignee  filed  a  paper  alleging  that 
neither  he  nor  his  client  had  moved  for  the  new  trial,  and  that  he  was 
not  aware  of  any  grounds  therefor,  the  counsel  for  the  guarantor  pro- 
testing against  the  withdrawal  of  the  rule,  and  giving  notice  that  it 
would  be  considered  a  discharge  of  the  guaranty :  the  rule  being  dis- 
missed on  the  ground  of  the  paper  filed  b^  the  plaintiff,  suit  was  brought 
on  the  guaranty,  on  the  trial  of  which,  it  was  Held,  that  the  act  of  the 
attorney  of  the  assignee  in  discontinuing  the  rule  for  the  new  trial  against 
the  consent  of  the  guarantor,  discharged  the  guaranty.    Id. 

SURROGATE'S  COURT. 

Of  another  state,  effect  of  decree.    Decedents'  Estates,  8,.  9. 

TAXES. 

Corporations,  2. 
Schools,  3-6. 
Will,  3. 

1.  The  lot,  buildings,  and  hall  of  the  American  Philosophical  Society, 
in  Independence  Square,  in  the  city  of  Philadelphia,  are  not  liable  to 
taxation  for  state  and  city  purposes.  The  City  of  Philadelphia  v.  The 
American  Philosophical  Socieii/f  9. 

2.  A  county  poor-house  is  not  taxable  for  school  purposes  by  the  school 
directors  of  the  township  wherein  it  is  situated.  Directors  of  the  Poor  v. 
School  Directors^  21. 

3.  Under  the  tax  laws  of  the  city  of  Philadelphia,  registered  taxes, 
whether  filed  as  daims  or  not,  are  **  such  claims"  as  will  not  **  be 
divested  by  any  judicial  sale,  as  respects  so  much  .thereof  as  the  pro- 
ceeds of  such  sale  may  be  insufficient  to  discharge  and  pay.''  Duffy  v. 
The  City  of  Philadelphia,  192. 

4.  The  expression  **  such  claims"  in  the  Act  of  March  11th  1846,  is  to 
be  construed  in  its  general  or  popular  sense,  and  includes  all  unpaid 
taxes,  whether  registered,  or  registered  and  filed.    Id, 

5.  Property  in  the  city  of  Philadelphia  was  sold  at  sheriff's  sale  August 
6th  1860,  and  the  proceeds  applied  to  the  payment  of  city  taxes,  for  the 
years  1857  and  1858,  leaving  a  balance  yet  due,  which  was  paid  by  the 
purchaser.  On  case  stated  to  determine  his  liability  for  the  taxes  for  the 
year  1859,  which  were  registered,  and  those  of  18G0,  which  were  not,  it 
was  Heldf 

(1.)  That  the  registered  taxes  for  1859,  not  being  reached  by  the  pro- 
ceeds of  the  sheriff's  sale,  were  not  discharged  thereby,  but  were  a  hen, 
and  to  be  paid  by  the  purchaser. 

(2.)  That  the  taxes  for  1800,  the  current  year,  fell  upon  the  property, 
and  were  payable  as  accruing  on  the  ownership  of  it,  because  they  were 
not  due  at  the  time  of  the  sale,  the  period  for  completing  the  assess- 
ment had  not  expired,  and  the  rate  per  centum  was  not  yet  fixed  nor  the 
appeal  held.    Id, 

o.  The  houses,  lands,  and  other  property  of  a  corporation  held  for  its 
private  purposes,  are  not  exempt  from  taxation,  because  purchased  with 
its  capital  stock  on  which  it  is  obliged  to  pay  a  tax  to  the  Commonwealth, 
unless  specially  exempted  in  the  charter.  The  Lackawanna  Iron  and 
Coal  Co,  V.  T/ie  County  of  Luzeme,  424. 
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7.  The  public  works  of  corporations  used  as  puch,  with  their  neces- 
sary appurtenances,  are  exempt  from  taxation :  but  all  other  property, 
personal  and  real,  held  by  them  is  liable  to  assessment  and  taxatron  for 
customary  taxes,  in  the  same  manner  as  though  held  by  individual  owners 
for  similar  purposes.  TJit  Lackawanna  Iron  and  Coal  Co,  v.  T/ie  County 
of  Luzerne,  424. 

TENANTS  IN  COMMON. 
Equity,  2,  4. 
mortgagb. 
Action  of  trespass  between,  lies  only  in  case  of  ouster.  Trespass,  1-3. 

TENURE. 

Mechanics'  Liens,  3. 

TERRE-TENANTS. 
Judgment,  1. 

TIDE-WATERS. 

Rivers,  1-3.  ^ 

TRESPASS. 

1.  A  tenant  in  common  can  sustain  an  action  of  trespass  against  his 
co-tenant,  only  in  case  of  an  unequivocal  ouster  from  his  rights  of  entry 
and  possession.    Filbert  v.  Hoff,  97. 

2.  Hence,  where  one  owning  three-fourths  of  a  tract  of  land,  brought 
an  action  of  trespass  quare  clausum  f regit  against  a  co-tenant  owning  one- 
twelfth,  both  having  been  in  possession  and  use  of  the  land,  and  no 
ouster  by  the  co-tenant  being  proved,  but  only  his  verbal  denial  of  the 
plaintiflfs  title,  it  was  Held^ 

That  as  the  denial  was  not  equivalent  to  ouster,  the  action  brought 
by  plaintiff  against  defendant  for  cutting  and  carrying  away  timber 
from  the  land  could  not  be  sustained.    Id, 

TRUSTS. 

Debtor  and  Creditor,  2,  3. 

Decedents'  Estates,  1. 

Grant,  1. 

Mortgage,  1. 

1.  A  son  having  made  a  parol  division  of  his  property,  which  was  per- 
sonal, among  his  brothers  and  sisters,  except  a  small  part  which  was  to 
go  to  his  mother,  then  a  widow,  died  intestate  and  without  issue :  the 
mother,  though  entitled  to  the  whole,  signed  articles  of  agreement  with 
the  children  relative  to  the  disposition  of  his  estate,  by  which  the  balance 
remaining  after  taking  out  her  portion,  was  to  be  invested,  the  interest 
to  be  used  for  the  benefit  of  an  invalid  son,  and  the  principal  at  his  death 
to  go  to  the  brothers  and  sisters  of  the  intestate :  she  also  waived  admin- 
istration, and  agreed  that  letters  should  be  panted  to  a  son-in-law,  which 
was  done.  After  account  filed,  the  administrator  took  the  net  estate  as 
appropriated  by  the  mother,  invested  it,  and  paid  her  the  interest  for 
several  years,  for  the  use  of  her  son,  as  agreed  on,  when  an  auditor  was 
appointed  at  the  instance  of  the  mother  to  distribute  the  fund,  before 
whom  she  claimed  the  whole  balance,  as  mother  and  heir  at  law,  repu- 
diating her  agreement,  on  the  ground  that  some  of  her  children  were 
minors  when  they  executed  it  with  her :  Held^ 

(1.)  That  the  instrument  executed  by  her  must  be  rep;ard(>d  as  an 
assignment  and  declaration  of  trust,  with  a  trustee  competent  to  carry 
all  its  trusts  into  complete  effect,  without  the  aid  of  a  court  of  equity. 
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(2.)  That  as  such  declaration  of  trust,  it  was  her  own  voluntary  act,  deriv- 
ing no  aid  from  its  execution  by  her  children,  and  therefore  not  impaired, 
because  at  the  time  of  the  execution,  some  were  minors ;  consequently 
the  fund  must  be  distributed  on  the  basis  of  the  agreement  or  declaration 
of  trust.     Cressman*8  Appeal,  147. 

2.  C.  and  J.,  partners  as  attorneys  at  law,  holding  large  sums  of 
money  belonging  to  R.,  became  involved,  and  in  1855  made  a  declaration 
of  trust  as  to  a  large  amount  of  property  real  and  personal,  in  favour  of 
R.  In  1857  they  dissolved  partnership ;  C.  retiring,  named  J.  to  receive 
the  property,  to  pay  all  the  firm  and  joint  debts,  and  to  save  C.  harmless 
from  all  claim  or  liability  therefor.  In  October  1859  J.  made  a  declara- 
tion of  trust  similar  to  the  first,  and  also  executed  an  agreement  by  which 
R.  agreed  to  receive,  through  trustees,  the  property  of  J.,  subject  to  the 
encumbrances  thereon,  in  full  payment  and  discharge  of  the  amount 
due  him  by  C.  &  J.,  and  J. :  and  also  that  the  debts  of  J.  should  be  paid 
out  of  the  proceeds  of  the  property,  which  was  to  remain  in  the  hands 
of  the  trustees  named,  to  whom  all  the  deeds  and  transfers  of  the  real  and 
personal  property  were  made :  in  this  instrument  J.,  with  another,  were 
the  trustees.  Afterwards  C.  presented  his  petition  to  the  Common  Pleas, 
asking  for  a  citation  against  the  trustees,  claiming  that  the  transaction 
was  an  assignment  by  J.  for  the  benefit  of  creditors,  under  the  Acts  of 
1818  and  183G,  and  that  the  defendants  should  be  held  accountable  as 
assignees.     Ueld, 

(1.)  That  as  the  property  was  not  assigned  for  the  benefit  of  creditors, 
but  sold  to  R.  through  the  intervention  of  trustees,  the  transaction 
under  the  circumstances  was  to  be  regarded  as  a  sale  with  a  security 
analogous  to  a  mortgage  for  the  purchase-money,  and  not  as  a  general 
assignment  for  the  benefit  of  creditors : 

(2.)  But,  as  the  trust  was  partly  for  the  benefit  of  creditors,  C.  was, 
as  a  creditor,  a  cestui  que  trust  as  far  as  the  trust  was  to  pay  the  debt 
due  to  him,  assumed  by  J.,  and  contracted  to  be  paid  by  R.,  and  as  such 
a  creditor  he  had  an  undoubted  interest  in  the  trust,  and  could  sue  for  its 
proper  administration.     Fallouts  Appeal,  235. 

3.  Where  one  purchased  from  a  trustee,  for  a  fair  price,  certain  lots 
belonging  to  the  trust,  which  the  trustee  had  power  to  sell  under  the 
deed,  and  without  knowledge  of  any  intended  diversion  of  the  sum  paid, 
from  the  purposes  of  the  trust,  he  is  not  guilty  of  fraud  in  so  doing,  nor 
will  he  be  liable  to  make  good  to  the  trust  estate  the  amount  afterwards 

Eaid  by  it  to  repossess  the  lots,  which  meanwhile  had  passed  into  other 
ands.    Pennsylvania  Life  Insurance  Co.  v.  Austin,  258. 

4.  The  husband  of  the  cestui  que  trust,  acting  as  the  attorney  in  fact 
to  manage  the  trust  for  the  trustee,  his  father,  failing  to  efiect  a  mort- 
gage upon  the  lots,  sold  them  to  one  who  agreed  to  convey  to  him,  on 
his  repaying  the  purchase-money :  the  trustee  received  the  money  and 
conveyed  the  title  to  the  purchaser,  which  title  the  husband,  upon  re- 
payment, received  in  his  own  name :  the  lots  were  then  mortgaged,  sold 
under  the  mortgages,  and  afterwards  bought  back  by  the  trust  estate : 
after  the  death  of  father  and  son,  a  bill  in  equity  was  filed  by  the  widow 
and  the  trustee  succeeding  to  the  tru^t,  against  the  purchaser,  to  recover 
the  amount  paid,  alleging  a  confederacy  between  him  the  trustee  and  the 
husband  to  defraud  the  estate  of  the  lots,  and  claiming  that  the  deed  to 
him  was  in  fact  a  mortgage.    Held, 

(1.)  That  the  amount  advanced  to  the  trustee*  for  the  conveyance 
being  nearly  or  quite  the  full  value  of  the  lots,  the  purchaser  could  not 
be  charged  with  a  corrupt  combination  to  obtain  it,  whether  the  convey- 
ance was  a  mortgage  or  not : 

(2.)  But  that  as  there  was  no  agreement  by  the  purchaser  to  reconvey 
to  the  grantor,  the  trustee,  when  the  consideration-money  should  be 
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repaid,  the  deed  was  not  conditional  as  between  ihem^  and  was  therefore 
not  a  mortgage.    Pennsylvania  Life  Insurance  Co,  v.  Ausiin^  258. 

TRUSTEES. 

Decedents'  Estates,  1. 
Grant. 
Trusts,  1,  2. 
Will,  4. 

USAGE. 

Uniform,  controls  parol  grant  of  land  for  a  public  or  general  use. 
Custom.    Grant,  1-7. 

VENDOR  AND  VENDEE. 
Equity,  1. 

1.  Where  one  brought  ejectment  on  his  legal  title  against  a  defendant 
in  possession,  who  alleged  a  parol  contract  for  the  purchase  of  the  lot, 
ana  part  payment  of  the  purchase-money,  the  plaintiff  is  entitled  to  a 
conditional  verdict  for  the  balance  due  him  under  the  contract,  though 
be  had  made  no  demand  for  such  balance,  and  had  not  tendered  a  deed 
before  bringing  suit.    Lauer  v.  Lee^  165. 

2.  The  defendant  cannot  set  up  encumbrances  against  the  plaintiff  to 
show  his  inability  to  make  a  clear  deed  for  the  premises,  nor  can  he 
thus  defeat  the  plaintiff  of  his  conditional  verdict:  because  he  may 
require  that  the  verdict  shall  be  enforced  only  on  condition  that  the  plain- 
tiff execute  and  file  a  proper  deed.    Id. 

3.  Though  the  defendant  had,  as  alleged,  bought  the  lot  in  question 
from  a  third  person,  under  the  agreement  that  the  plaintiff  should  take 
the  title  in  his  own  name,  he  could,  on  paying  the  purchase-money  and 
receiving  a  conveyance,  use  the  title  to  enforce  payment  to  himself  by  a 
conditional  verdict  in  ejectment.    Id, 

4.  An  executory  contract  for  land  may  be  rescinded  by  parol,  but 
the  rescission  must  be  evidenced  by  acts  which  leave  no  doubt  of  the 
intent,  especially  where  the  contract  is  by  parol.    Id. 

5.  Hence,  where  the  court  below,  on  the  trial,  rejected  the  offer  of 
the  plaintiff  to  prove  that  a  payment  made  by  the  defendant  **on  ac- 
count of  the  house  and  lot,  &c.,"  was  afterwards  by  his  knowledge  and 
consent  carried  to  his  general  credit,  in  a  separate  account,  it  was  error : 
for  if  the  withdrawal  and  change  of  payment  did  not  prove  a  rescission, 
it  was  evidence  against  the  claim  for  the  payment  of  purchase-money  by 
the  defendant,  and  also  on  the  question  of  the  amount  due  on  the  land. 
Id. 

6.  Coal  belonging  to  one,  was  by  mistake  deposited  on  the  wharf  of 
another  who  after  some  time  sold  the  coal  to  a  third  person,  against 
whom  the  owner  brought  trover,  to  recover  its  value :  on  the  trial,  the 
vendor  was  offered  as  a  witness  for  the  defendant,  but  was  rejected. 
Held,  on  writ  of  error,  that  the  witness,  being  the  vendor  in  possession 
at  the  sale,  and  bound  to  the  vendee  upon  the  implied  warranty  of  title, 
was  incompetent  unless  released.    Kusenherg  v.  Broume,  173. 

7.  The  plaintiff,  in  leaving  the  coal  on  storage  upon  the  wharf,  was 
not  guilty  of  such  negligence  as  would  justify  the  sale  of  the  coal,  or  a 
verdict  against  him,  in  the  action  to  recover  its  value.    Id. 

VOLUNTARY  JUDGMENT. 
Judgment,  2. 

WAIVER. 

Insurance,  5. 
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WATER  RIGHTS, 

1.  Id  an  action  for  backing  water  upon  tbe  tail-race  of  a  mill,  the  de- 
fendant set  up  in  defence  that  tbe  original  use  of  the  race,  which  ran 
over  a  tract  lying  between  tbe  lands  of  tbe  plaintiff  and  defendant,  had 
been  changed.  Ileld^  that  the  question  wnetber  there  had  been  any 
change  from  tbe  right  as  originally  granted  to  run  the  race  over  the  tract, 
could  only  arise  as  between  the  original  parties,  their  heirs  or  assigns ; 
and  that  as  the  defendant  had  no  interest  in  the  tract,  he  could  not  ques- 
tion the  plaintiff's  right  in  it.     Grover  v.  SchoUj  58. 

2.  It  is  actionable  to  flow  water  back  in  tbe  tail-race  of  another's 
mill,  whether  any  actual  damages  are  or  are  not  caused  thereby.    Id, 

WAY. 

Presumption,  1,  2. 

One  living  in  a  log  house,  and  occupying  for  household  purposes  a 
fraihe  building  adiacent,  leased  a  right  of  way  over  the  land  of  another, 
so  long  as  he  should  reside  *'  in  his  now  dwelling-house,  and  no  longer  :*' 
after  a  time  he  and  his  family  began  to  live  in  the  frame  house,  still  con- 
tinuing to  use  the  log-house  ror  domestic  purposes,  when  tbe  right  of  way 
was  obstructed :  in  an  action  of  trespass  on  the  case,  it  was  Held,  that 
both  buildings  constituted  but  one  residence,  and  as  a  change  in  the 
use  of  tbe  different  parts  was  not  a  change  of  residence,  tbe  plaintiff 
had  continued  to  reside  in  the  dwelling-house  mentioned  in  the  lease,  and 
was  therefore  entitled  to  his  right  of  way.     Webster  v.  Ross,  418. 

WHARFINGER. 
Shipping,  1. 
Vendor  and  Vendee,  6,  7. 

WIDOW. 

Right  of  to  control  the  disposition  of  remains  of  her  deceased  husband. 
Husband  and  Wife,  4,  5. 

WIDOW'S  EXEMPTION. 
Husband  and  Wife,  3. 

WIFE. 

May  trade  with  merchandise  acquired  in  her  own  right.    Husband 
AND  Wife,  6-8. 

WILL. 

Assumpsit. 

Decedents'  Estates,  2,  3. 

Real  and  Personal  Estate,  1,  2. 

1.  A  testatrix  by  will  made  a  residuary  bequest  to  "  all  my  nephews 
and  nieces."  Held,  that  only  her  own  nephews  and  nieces  were  included, 
and  not  those  of  her  husband.     QreerCs  Appeal,  25. 

2.  A  bequest  of  a  sum  of  money  to  one  in  these  words,  '*  both  principal 
and  interest  (if  she  needs  it)  during  her  lifetime,  after  which  to  be  ais- 
posed  of  in  like  manner  as  the  residue  of  my  estate,"  (i,  e.,  among 
nephews  and  nieces  of  testator),  is  not  within  the  Act  of  24th  Febru- 
ary 1834,  i  49,  prohibiting  its  payment  to  the  primary  legatee  without 
security.    Id,' 

3.  A  testator  provided  that  all  his  devisees  should  pay  and  die- 
charge  "  all  taxes,  ground-rents,  and  other  le^l  and  necessary  charges 
upon  the  real  estate  devised  to  them,"  &c.,  when  the  same  became  due 
and  payable :  also,  that,  **  not  wishing  such  gifts,  devises,  and  bequests, 
to  be  at  all  interfered  with  or  lessened,"  all  legitimate  charges  against 
his  estate  were  to  be  paid  by  his  executors.  On  a  case  stateo,  as  to  lia- 
bility to  pay  the  collateral  inheritance  tax,  it  was  Hdd,  that  the  devisees. 
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and  not  the  executors,  were  bound  to  pay  it,  that  the  tax  could  not  be 
regarded  as  lessening  or  interfering  with  the  devise,  and  was  not  a  proper 
charge  against  the  estate.     Shippen  v.  Burd*s  Executors^  461. 

4.  Where  the  testator  gave  to  his  executors  full  commissions  for 
^neral  services  in  carrying  out  the. provisions  of  his  will;  also,  the 
right  to  charge  his  estate  for  additional  services  in  executing  his  will 
and  codicil,  and  in  addition,  each  one-tenth  of  the  residuary  personal 
estate,  as  further  compensation:  and,  in  accordance  with  a  trust  cast 
upon  the  executors  by  the  will,  they  had,  after  the  death  of  a  devisee  for 
life,  subdivided  and  conveyed  certain  real  estate  to  those  entitled  thereto, 
they  were  not  entitled  to  receive  commissions  for  such  services  from  the 
grantees  of  the  real  estate  so  conveyed,  though  the  services  were  per- 
formed bv  them  as  trustees,  and  not  as  executors ;  for  the  trust  was  a 
part  of  the  will,  and  was  carried  out  by  the  executors,  for  whom  the 
testator  bad  provided  ample  compensation,  out  of  his  estate,  for  all  ser- 
vices, in  admmistering  his  estate.    Id. 

5.  A  testator  devised  to  his  wife  "  the  yearly  dividend  in  the  wire 
factory  in  South  Easton,  during  her  natural  life  r  providing  further,  that 
if  **  at  any  time  during  her  life  the  income  of  said  factory  be  less  than 
$2000,  the  difference  shall  be  made  good  from  some  other  property  be- 
longing to  my  estate."  The  factory  company  on  the  1st  of  January  in 
each  year  took  an  account,  and  made  an  annual  dividend  of  the  profits 
of  the  preceding  year,  which  was  done  on  the  Ist  of  January  succeeding 
testator's  death.  Hddt  that  the  dividend  so  made  was  not  apportionable, 
the  intention  of  the  testator  being  to  give  it  as  an  entirety  and  not  as  a 
regularly  growing  income,  for  the  support  of  bis  widow.  McKeen*s  Ap- 
peal, 479. 

6.  Where,  owing  to  litigation,  and  the  provisions  of  the  partnership 
agreement  of  the  factory  company,  there  were  no  dividends  declared 
either  to  the  widow  or  the  estate,  for  two  successive  years  after  testator's 
death,  she  was  entitled  to  the  legacy  or  annuity  substituted  in  lieu 
thereof.     Id, 

7.  Where  by  his  will  the  testator  had  given  to  his  wife  real  and  per- 
sonal estate  "  in  lieu  of  her  dower  or  her  one-half  of  his  estate,  she  is 
not  entitled  to  a  share  of  the  residue,  which  he  directed  to  be  divided 
'*  amongst  the  whole  of  heirs  already  named''  in  the  will  "  proportioned 
agreeably  to  the  several  amounts  given  to  each  in  the  body"  of  the  will. 

WITNESS. 

Evidence,  4,  5. 

Insurance,  3. 

Vendor  and  Vendee,  6. 
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